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CASES 


‘ ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA. 


SEPTEMBER TERM, A. D. 1899. 


PRESENT: 


Hon. T. 0. C. HARRISON, Cuter Justicr. 


Hon. T. L. NORVAL, 
Hon. J. J. SULLIVAN, } JUDGES. 


STATE OF NEBRASKA, EX REL. DAWSON COUNTY, V. FARM- 
ERS & MERCHANTS IRRIGATION COMPANY. 


FILED SEPTEMBER 21,1899. No. 10,572. 


1. Statutes: UNIFORMITY OF OPERATION: SPECIAL LEGISLATION. A law 
which is general and uniform throughout the state, operating 
alike upon all persons and localities of a class, or who are 
brought within the relations and circumstances provided for, 
is not objectionable as wanting uniformity of operation, or as 
being in the nature of special legislation. 


2, ———— —s : IRRIGATION COMPANIES: CONSTITUTIONAL 
Law. Section 58, article 2, chapter 93a, Compiled Statutes, 1897, 
which assumes to exempt irrigation companies from the opera- 
tion of the general law requiring railroad corporations, canal 
companies etc., to erect and maintain bridges and crossings on 
the highways where their roads, canals or ditches cross such 
highways, is special legislation, and, being in violation of the 
constitution, is void. 


: InVALID PorTIONS: IRRIGATION. Section 58, aforesaid, is not 
so intimately connected with the remainder of the act as to be 
incapable of separation from it. 
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. When a separable part of a statute is adjudged to 
be null, the remainder continues in force, unless the unconstitu- 
tional part was an inducement to the adoption of the measure. 


Error from the district court of Dawson county. Tried 
below before H. M. SULLIVAN, J. Reversed. 


George C. Gillan and Warrington & Stewart, for plaintiff 
in error. 


E. A. Cook, contra: 


Section 58, article 2, chapter 93a, Compiled Statutes, 
exempting irrigation companies from the operation of 
the general law requiring certain corporations to main- 
tain crossings at public highways, is not unconstitutiona] 
as granting special privileges to respondent. The legis- 
lation is not special, but it applies alike to persons hav- 
ing lands subject to irrigation, and to which water may 
be supplied. Its provisions are co-extensive with the 
boundaries of the state. Where a law is general and 
uniform throughout the state, operating alike upon all 
persons and localities of a class, it is not objectionable 
as wanting in uniformity of operation. See County of Lan- 
caster v. Trimble, 33 Nebr., 121; State v. Berka, 20 Nebr., 
375; State v. Graham, 16 Nebr., 74; State v. Robinson, 35 
Nebr., 403. 


SULLIVAN, J. 


This was an application by the plaintiff in error to the 
district court for a writ of mandamus to compel the 
Farmers & Merchants Irrigation Company to repair and 
maintain the bridges crossing its irrigation canals on the 
public roads in Dawson county. The relator bases its 
claim to the writ upon section 110, chapter 78, Compiled 
Statutes, 1897, which is as follows: “Any railroad cor- 
poration, canal company, mill owner, or any person or 
persons who now own, or may hereafter own or operate, 
any railroad, canal, or ditch that crosses any public or 
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private road shall make and keep in good repair good and 
sufficient crossings on all such roads, including all the 
grading, bridges, ditches, and culverts that may be nec- 
essary, within their right of way.” The respondent con- 
tends that the section quoted, so far as it relates to irri- 
gation companies, was impliedly repealed by chapter 69, 
Session Laws of 1895. Section 58 of this act provides 
that the owner of any system of irrigation shall construct 
suitable wagon bridges, of sound timber and not less 
than sixteen feet in width, across its ditches on the pub- 
lic roads, and that the county board of the proper county 
shall examine such bridges when completed, and, if found 
satisfactory, shall thereafter control and maintain them. 
See Compiled Statutes, 1897, ch. 93a, art. 2, sec. 58. The 
power of the legislature to enact section 58 is denied on 
the ground that it attempts to secure to irrigation com- 
panies immunity from burdens which, under similar 
conditions, rest upon all other persons, companies and 
corporations, and that it is, therefore, within the con- 
stitutional inhibition against special legislation. Coun- 
sel for respondent has endeavored, in an able argument, 
to vindicate the law by appealing to the principle of 
elassification. It has been said, frequently, in the opin- 
ions of this court, that where a law is general and uni- 
form throughout the state, operating alike upon all per- 
sons and localities of a class, it is not objectionable as 
wanting uniformity of operation, or as being in the nature 
of special legislation. See State v. Graham, 16 Nebr., 74; 
State v. Berka, 20 Nebr., 375; County of Lancaster v. Trim- 
ble, 33 Nebr., 121; State v. Robinson, 35 Nebr., 401; Van 
Horn v. State, 46 Nebr., 62. “Lo this general statement,” 
it is said in Livingston Loan & Building Ass’n v. Drunvmond, © 
49 Nebr., 205, “it is perhaps necessary to add a qualifi- 
cation. The legislature may not arbitrarily and without 
any possible reason create a class to be affected by leg- 
islation where the result would be an infringement upon 
the constitutional prohibition.” 

The rule established by the authorities is that while 
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it is competent for the legislature to classify, the classi- 
fication, to be valid, must rest on some reason of public 
policy, some substantial difference of situation or circum- 
stances, that would naturally suggest the justice or ex- 
pediency of diverse legislation with respect to the objects 
classified. See Cooley, Constitutional Limitations [5th 
ed.], 481. . 

In State v. Sloane, 49 N. J. Law, 356, the court, after re- 
marking that the character of a law is to be determined 
from a consideration of its purpose and the objects 
upon which it is intended to operate, said: “If these ob- 
jects are distinguished from others by characteristics 
evincing a peculiar relation to the legislative purpose, 
and showing the legislation to be reasonably appropri- 
ate to the former and inappropriate to the latter, the ob- 
jects will be considered, as respects such lecislation, to 
be a class by themselves, and legislation auecting such 
a class to be general. But if the characteristics used to 
distinguish the objects to which the legislation applies 
from others are not germane to the legislative purpose, 
or do not indicate some reasonable appropriateness in its 
application, or if objects with similar characteristics and 
like relation to the legislative purpose have been ex- 
cluded from the operation of the law, then the classifica- 
tion would be incomplete and faulty, and the legislation 
not general, but local or special.” 

In State v. Sheriff of Ramsey County, 48 Minn., 236, a law 
declaring the emission of dense smoke in a city to be a 
nuisance, but exempting from its operation “manufactur- 
ing establishments using the entire product of combus- 
tion, and the heat, power, and light produced thereby, 
within the building wherein the same are generated, or 
within a radius of three hundred feet therefrom,” was 
held unconstitutional, the court, through Vanderburgh, 
J., saying: “No arbitrary distinction between different 
kinds or classes of business can be sustained, the condi- 
tions being otherwise similar. The statute is leveled 
against the nuisance occasioned by dense smoke, and it 
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can make no practical difference in what business the 
owners or occupants of the buildings in which such smoke 
is produced are engaged, or whether the heat evolved 
from the combustion of the fuel producing such smoke is 
applied to the generation of steam or other useful pur- 
poses; or, further, whether steam power is used in manu- 
facturing, or is applied to other uses as a grain elevator 
or hoisting apparatus in a warehouse.” 

In Low v. Rees Printing Co., 41 Nebr., 127, the “Hight 
Hour Law” was held to be special legislation and in vio- 
lation of the constitution, because, among other reasons, 
it excepted from its operation persons engaged in farm 
and domestic labor. One fatal infirmity of the statute 
was that it arbitrarily excluded from its benefits per- 
sons to whose condition, situation and circumstances it 
was entirely appropriate. “Such law,” said the court in 
Randolph v. Wood, 49 N. J. Law, 88, “must embrace all and 
exclude none whose condition and wants render such leg- 
islation equally necessary or appropriate to them as a 
class.” , 

Applying now to the case before us the test suggested 
by the authorities cited, it seems perfectly plain that sec- 
tion 58 of the irrigation act can not be sustained without 
disregarding entirely the constitutional interdict against 
special legislation. Prior to 1895 all owners of ditches 
crossing highways were charged by section 110 of the 
road law with the duty of keeping public bridges across 
their ditches in repair. The legislature, by section 58, 
assumed to exempt irrigation companies from this bur- 
den, while leaving all other ditch owners still subject to 
it. Upon what ground can this classification be justified? 
Why should these companies be put in a class by them- 
selves and be given immunity from the burdens which 
all others, under similar conditions, are required to bear? 
Their ditches are not, by the section in question, segre- 
gated from other private ditches on account of any pe- 
culiar characteristics which they possess. The legisla- 
tion is manifestly as appropriate to the class excluded as 


6 NEBRASKA REPORTS. [ VoL. 59 


State v. Farmers & Merchants Irrigation Co. 


to the class included; and the only reason we can dis- 
cover for diverse legislation with respect to them is the 
arbitrary and insufficient one of ownership. The obvious 
purpose of the legislature in dealing with both classes 
was to secure to the public safe and substantial bridges 
across private ditches, and there was no more reason for 
exempting some proprietors from the expense of main- 
taining their bridges, because engaged in the business of 
irrigation, than there would be for exempting others who 
used their ditches to drain wet lands or to protect inclos- 
ures. Where the actual situation, both as to the charac- 
ter of the bridges and the occasion and necessity for their 
construction and maintenance, are precisely the same, 
legislation would seem to be palpably partial which sub- 
jects one class of proprietors to serious burdens from 
which another class is altogether exempt. Peculiarly 
pertinent in this connection are the remarks of Mitchell, 
J., in Johnson v. St. Paul & D. R. Co., 43 Minn., 222. In an 
opinion holding that the Minnesota fellow-servant act, 
although general in its scope, is applicable only to em- 
ployés who are exposed to the peculiar hazards incident 
to the operation of railroads, it is said: “If a distinction 
is to be made as to the liability of employers to their em- 
ployés, it must be based on a difference in the nature of 
the employment, and not of the employers. One rule of 
liability cannot be established for railway companies, 
merely as such, and another rule for other employers 
under like circumstances and conditions.” While we are 
not unmindful of the rule of construction which requires 
the judiciary to resolve all just doubts in favor of legisla- 
tive acts, we feel constrained, both by reason and au- 
thority, to hold that section 58 of the irrigation law of 
1895 (Session Laws, 1895, p. 265, ch. 69, sec. 58), being 
an attempt to confer a special privilege on a particular 
class, comes under the ban of the constitution, and is, 
therefore, null. The section is not so connected with the 
remainder of the act as to be incapable of separation from 
it. Neither can it be said that it constituted an induce- 
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ment to the adoption of the measure. The remainder of 
the law is, therefore, unaffected by this decision. See 
State v. Moore, 48 Nebr., 870; State v. Stewart, 52 Nebr., 
243. The judgment of the district court denying the re- 
Jator’s application for a peremptory writ of mandamus 
is reversed. 

REVERSED AND REMANDED. 


GERMAN NATIONAL BANK OF HASTINGS, APPELLEE, V. 
Frrst NATIONAL BANK OF HASTINGS, APPELLANT, 
ET AL. 


FILED SEPTEMBER 21,1899. No. 10,645. 


1. Action to Recover Assets of Debtor. A suit by a judgment creditor 
under section 532, Code of Civil Procedure, to recover assets of 
his debtor not reachable by execution, can be maintained only 
where the debtor had himself an actionable demand at the time 
the suit was instituted. 


2 Agent’s Unauthorized Sale of Corporate Property: RATIFICATION. 
A sale of corporate assets, made by an agent in excess of his 
authority, will be, ordinarily, ratified by the acts of the corpora- 
tion in dealing with the purchaser as the owner of the property. 


3. ; RATIFICATION: DrrEcTors. The sale of corporate property 
and the disposition of the proceeds thereof, being distinct acts, 
a director may be qualified to vote upon a proposition to ratify 
the sale, although disqualified from voting upon a question 


affecting the application of the purchase-money. 


: EvIDENCE. Ratification of the unauthorized act of 
a corporate officer may be inferred from silence, inaction and 
other circumstances indicating acquiescence and consent. 


an 


. Review: QuEsTIONS Nor RAISED BELow: ArrornEys. The authority 
of counsel to file a pleading for one of the parties to an action 
ean not be first raised in this court. 


a 


. Corporations: UNAUTHORIZED ACTS OF AGENT: RATIFICATION. The 
rule that when a principal, with knowledge of all the facts, 
adopts or acquiesces in acts done by his agent in excess of his 
authority, he can not afterwards disavow such acts, applies to 
corporations as well as to natural persons. 


7. Contracts: RaTiricaTion. A principal will not be permitted to ac- 
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cept and confirm so much of a contract as may be beneficial to 
him, and reject the remainder, 


8. : Rieuts oF PartiEs: Equity: Trusts. Equity will not lend 


its aid to one who, in violation of au agreement, seeks to appro- 
priate to his own use property which, according to the agree- 
ment, should be distributed among all the parties thereto. 


9. Trusts: ENFORCEMENT OF JUDGMENT. One holding a judgment as 
the trustee of an express trust is entitled to enforce it, for the 
beneficial owners, according to the terms of the trust. 


10. Judgments: SEPARATE INTERESTS OF PLAINTIFFS: EXECUTIONS. It 
would seem that a judgment can not be enforced piece-meal by 
each of the owners, whose claims have been merged therein, is- 
suing an execution for the collection of his part. 


APPEAL from the district court of Adams county. 
Heard below before BEALL, J. Reversed and dismissed. 


The opinion contains a statement of the case. 


J. B. Cessna and Capps & Stevens, for appellant: 


One of many creditors of an insolvent corporation can 
not sue alone to recover corporate assets wrongfully con- 
verted by defendants, without alleging that the corpora- 
tion refused to sue. The corporation must be a party 
plaintiff. See Davenport v. Dows, 85 U.8., 626; McMullen 
v. Tutehie, 64 Fed. Rep., 253; Hawes v. Oakland, 104 U. &., 
450; O'Conner Mining & Mfg. Co. v. Coosa Furnace Co., 10 
So. Rep. [Ala.], 290; Doud v. Wisconsin P. & 8. R. Co., 25 
N. W. Rep. [Wis.], 583; Patterson v. Lynde, 106 U. S., 520; 
Moulton v. Connell, 27 8. W. Rep. [Tenn.], 672; Hornor v. 
Henning, 93 U. 8., 281; Stone v. Chisolm, 118 U. 8., 302; 
Pollard v. Bailey, 20 Wall. [U. 8.], 520; Dimpfell v. Ohio 
& M. R. Co., 110 U. S., 209; City of Detroit v. Dean, 106 
U.S., 541; Bill v. Western Union Telegraph Co., 16 Fed. 
Rep., 14. 

The petition, not showing that suit was brought in 
behalf of plaintiff and all other creditors of the corpora- 
tion, fails to state a cause of action. See Pullman v. Stebd- 
bins, 51 Fed. Rep., 10; Hornor v. Henning, 93 U. S., 228; 
Stone ». Chisolm, 113 U. S., 309; Childs v. Carlstein, 76 Fed. 
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Rep., 86; Crease v. Babcock, 10 Met. [Mass.], 525; Cleve- 
land Rolling Mill Co. v. Texas & 8. L. R. Co., 27 Fed. Rep., 
250; Hollings v. Brierfield Coal & Iron Co., 150 U. S8., 371; 
Day v. Buckingham, 58 N. W. Rep. [Wis.], 254; Sleeper v. 
Goodwin, 831 N. W. Rep. [Wis.], 835; Cooper v. Adel Se- 
curity Co., 30 8. E. Rep. [N. Car.], 348; Bethune v. Wells, 
2158. E. Rep. [Ga.], 230; Swan Land & Cattle Co. v. Frank, 
148 U.S., 605; Van Pelt v. Gardner, 54 Nebr., 701; Farmers 
Loan & Trust Co. v. Funk, 49 Nebr., 353; Snuth v. Hurd, 12 
Met. [Mass.], 371; National Hachange Bank v. Peters, 44 
Fed. Rep., 138; Howe v. Barney, 45 Fed. Rep., 668; Craig v. 
Gregg, 83 Pa. St., 19; Hvans v. Brandon, 53 Tex., 56; Allen 
v. Curtis, 26 Conn., 455; Brinckerhoff v. Bostwick, 88 N. Y., 
52; Davenport v. Dows, 18 Wall. [U. S.], 626; Wallace v. 
Lincoln Savings Bank, 15 8. W. Rep. [Tenn.], 448. 

All defendants in a judgment are necessary parties to 
a proceeding thereon. Where a judgment has been as- 
signed, the assignee is a necessary party to a suit in 
equity to enforce the judgment as against assets belong- 
ing to defendant. Plaintiff, one of many cestwis que trust, 
can not split a joint judgment, and enforce action for his 
benefit, without making the trustee and joint beneficiaries 
parties. See Curtin v. Atkinson, 29 Nebr., 612; Andres v. 
Kridler, 42 Nebr., 784; Grain v. Aldrich, 38 Cal., 514; Gib- 
son v. Cooke, 20 Pick. [Mass.], 15; Dean v. Chandler, 44 
Mo. App., 388; Wayman v. Cochrane, 35 Tl, 111; Wann v. 
McNulty, 2 Gil. [Tll.], 355; Burditt v. Porter, 21 Atl. Rep. 
[Vt.], 955; Sammis v. Wightman, 12 So. Rep. [Fla.], 536; 
Chew v. Brimagen, 13 Wall. [U. 8.], 497; Heavenridge v. 
Mondy, 34 Ind., 28; Varney v. Bartlett, 5 Wis., 276; Hobson 
v. McCambridge, 22 N. I. Rep. [Tll.], 823; McCormick v. 
Fulton, 19 111., 570; Atkinson v. Foster, 25 N. EB. Rep. [TL], 
528; Triplett v. Scott, 12 Ill., 187; Walson v. Keisel, 35 Pac. 
Rep. [Utah], 491. 

Plaintiff’s execution issued for part of the Slaker judg- 
ment was void. See Bain v. Chrisman, 27 Mo., 2938; Hunt 
v. Loucks, 38 Cal., 372. 

Directors of a corporation may ratify an act without 
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taking a formal vote. See Allis v. Jones, 45 Fed. Rep., 
148; Scofield v. Parlin, 61 Fed. Rep., 804; Murray v. Nelson 
Lumber Co., 143 Mass., 250; First Nat. Bank of Springfield 
v. Fricke, 75 Mo., 178; Beach v. Miller, 22 N. EB. Rep. [T11.], 
464. 

Ratification may be assumed from absence of dissent. 
A corporation may ratify acts of its agents, and ratifica- 
tion may be inferred from informal acquiescence in such 
acts. See Follansbe v. Kilbreth, 17 T1., 522; Twin-Lick Oil 
Co. v. Marbury, 91 U.8., 587; Jessup v. Illinois C. R. Co., 48 
Fed. Rep., 483; Paige v. Fazackerly, 36 Barb. [N. Y.], 392; 
Currie v. Bowman, 35 Pac. Rep. [Ore.], 848. 

A principal can not ratify a portion of a contract, and 
reject the remainder. See Gow v. Collin, 66 N. W. Rep. 
[Mich.], 676; Nelson v. Bevins, 14 Nebr., 153., McKeighan v. 
Hopkins, 19 Nebr., 33; Joslin v. Miller, 14 Nebr., 91; Tooker 
v. Sloan, 30 N. J. Eq., 394; Baer v. Lichten, 24 Ill. App., 
311; Clark v. Hyatt, 23 N. E. Rep. [N. Y.], 891. 


A. M. Post, also for appellant: 


Plaintiff, when suing as a creditor or stockholder for 
the enforcement of a corporate right, is required to state 
with particularity the efforts made by him to induce the 
desired action by the managing board, and to show that 
he exhausted available means to secure redress through 
the agency of the corporation itself. See Doud v. Wiscon- 
sin P. & 8. R. Co., 25 N. W. Rep. [Wis.], 533; Brewer v. 
Boston Theatre, 104 Mass., 378; Dunphy v. Travelers’ News- 
_ paper Ass’n, 146 Mass., 495; Boyd v. Sims, 11 8. W. Rep. 
[Tenn.], 948. 

Plaintiff’s claim, with those of other creditors, had been 
merged in the judgment in favor of Slaker, who is a nec- 
essary plaintiff in a suit in equity to enforce the judgment 
in the interest of creditors. See Minnesota Thresher Mfg. 
Co. v. Heipler, 52 N. W. Rep. [Minn.], 33; Allen v. Brown, 
44.N. Y., 228. 

Although Slaker might have prosecuted a suit for an 
accounting without the presence of parties beneficially 
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interested in the judgment, the right in that regard is 
not reciprocal, since to a suit by one of the judgment cred- 
itors for an accounting all parties interested therein are 
necessary parties plaintiff, unless, of course, they refuse 
to join as such, in which they may be defendants, the rea- 
son therefor being stated in the petition. See Keeler v. 
Keeler, 11 N. J. Eq., 458; Gregory v. Stetson, 183 U. S., 579. 

Ratification, although in practice generally established 
by proof of an estoppel, operates retroactively, and being 
equivalent to authority in the first instance is provable 
even under the general allegation of a contract duly exe- 
cuted by an agent or trustee, and need not be specially 
pleaded. See Bigler v. Baker, 40 Nebr., 325; Hoyt v. 
Thompson, 19 N. Y., 207; Hubbard v. Town of Williamstown, 
61 Wis.,.397; Long v. Osborn, 59 N. W. Rep. [Ia.], 14; 
Hoosae Mining & Milling Co. v. Donat, 16 Pac. Rep. [Colo.], 
157. 


Tibbets Bros. & Morey and Frank Irvine, contra: 


Plaintiff properly sued in its own behalf. See Hoag- 
land v. Van Etten, 22 Nebr., 681; Tatwm v. Rosenthal, 30 
Pac. Rep. [Cal.], 187; 5 Ency. Pl. & Pr., 534. 

The suit need not be brought by the corporation, nor 
need the petition show that the corporation refused to 
act. See Hudson v. Plets, 11 Paige [N. Y.], 180; City of 
Cincinnati v. Hafer, 49 O. St., 60. 

Misjoinder or defect of parties was waived, and objec- 
tion otherwise invalid. See Culbertson Irrigating & Water 

‘Power Co. v. Wildman, 45 Nebr., 663; Beeler v. First Nat. 
Bank, 34 Nebr., 348; Stephens v. Harding, 48 Nebr., 659; 
Mills v. Miller, 2 Nebr., 299; Lederer v. Union Savings Bank, 
52 Nebr., 188; Pottinger v. Garrison, 3 Nebr., 221; Harral 
vo. Gray, 10 Neb., 186; Dorrington v. Minnick, 15 Nebr., 
397; Buck v. Reed, 27 Nebr., 67; Phenix Mutual Life 
Ins. Co. v. Brown, 37 Nebr., 705; Ainsworth v. Taylor, 53 
Nebr., 484; Troup v. Horbach, 57 Nebr., 644. 

The judgment and execution were a sufficient basis for 
the suit. See Harlan v. Harlan, 14 Lea [Tenn.], 107; 
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Snavely v. Harkrader, 30 Gratt. [Va.], 487; McCollum v. 
Hubbert, 13 Ala., 282; Commercial Nat. Bank v. Gibson, 37 
Nebr., 750. 

The hardware company did not ratify the sale. See 
Butts v. Wood, 37 N. Y., 317. 


SULLIVAN, J. 


At a former term a judgment in favor of the First 
National Bank of Hastings was reversed, and the cause 
remanded to the district court for further proceedings. 
See German Nat. Bank of Hastings v. First Nat. Bank of 
Hastings, 55 Nebr., 86. Thereupon the plaintiff filed an 
amended petition, and brought John Slaker and the 
Burger-Alexander Hardware Company into the case as 
parties defendant. ‘The hardware company answered, 
alleging that it had ratified the sale to Carson Hamot, 
and had also ratified the application of the proceeds of 
the sale upon its indebtedness to the defendant bank. 
The second amended petition was framed on the theory 
that Clark and Oliver had converted the stock of hard- 
ware, and that the appellant was, therefore, liable, either 
for the value of the property or for the proceeds of the 
sale. The court found against the First National Bank, 
and made no finding as to Clark and Oliver. As the bank 
could not possibly be liable for conversion unless Clark 
and Oliver were also liable, this action of the court can be 
accounted for only on the hypothesis that there was a 
ratification of the sale, but not of the application of the 
proceeds. The sale to Hamot was an act entirely distinct 
from the disposition of the purchase price. he directors 
and stockholders of the hardware company might, of 
course, have been quite willing to sanction the sale, but 
unwilling to give the whole sum realiwd therefrom to a 
single creditor. It would seem that the learned trial 
court, having this obvious distinction in mind, found 
against the plaintiff on the charge of conversion, but 
nevertheless gave judgment in its favor on the assump- 
tion that the sale had been ratified, and that the defend- 
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ant bank had, without right or authority, became pos- 
sessed of the vendor’s money. The evidence undoubtedly 
justifies the conclusion that there was a ratification of 
the sale, but it is, in our opinion, plainly insufficient to 
warrant a finding that the payment to appellant was not 
ratified. It appears that at the time the Burger-Alex- 
ander Hardware Company effected a consolidation with 
the Denver Hardware Company there was an understan¢- 
ing among the officers of the foriner corporation that the 
stock retained in Hastings should be sold at the first fa- 
vorable opportunity, and the proceeds of the sale applied 
in liquidation of the company’s indebtedness. It also 
appears that the sale to Hamot was for a fair price; that 
the stock was turned over to him without objection from 
any one; that the directors of the hardware company 
distinctly recognized the validity of the sale by author- 
izing, on October 12, 1891, the repurchase of an iron safe 
which was part of the property sold to Hamot; that the 
appellant,.upon receiving the proceeds of the sale, sur- 
rendered notes of the company to the amount of $9,600 
and the same were canceled, and new notes given for the 
balance remaining due; that such balance was consoli- 
dated with the claim of the German National Bank and 
the claims of other creditors; that the company gave a 
new note to John Slaker for the aggregated amounts; 
that Slaker, who was cashier of the appellee, executed a 
writing acknowledging that he held such note in trust, 
and agreeing to undertake the collection of the same, and 
to make a pro rata distribution of any sums collected; that 
Slaker afterwards reduced the trust note to judgment, 
and that the plaintiff, as a basis for this action, caused 
an execution to be issued thereon for the amount of its 
claim. It further appears that the assets of the hardware 
company were thought to be sufficient to pay its debts 
until the failure of the Denver Hardware Company ren- 
dered the stock of that corporation practically worthless; 
that appellant’s right to the proceeds of the sale to 
Hamot was not questioned by any officer or stockholder 
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of the hardware company prior to the bringing of this 
action, or for a period of about three years. 

Let us now consider the legal consequences of the con- 
ceded facts. This suit, it must be remembered, is not in 
the nature of a creditors’ bill to recover assets disposed 
of in fraud of the rights of creditors. It is a suit brought 
by the plaintiff under section 532 of the Code of Civil Pro- 
cedure to enforcé, for its own benefit, a right of action 
which it is claimed the Burger-Alexander Hardware Com- 
pany has against the First National Bank of Hastings, 
Oswald Oliver and A. L. Clark. The contention of the 
plaintiff is not that there was a fraudulent transfer of 
assets to the appellant, but that there was no transfer 
at all, and that the hardware company might therefore 
sue for the value of the property sold to Hamot, or else 
for the purchase price paid over to the defendant bank. 
“This action,” say counsel, “as it now stands, is an action, 
on the part of a creditor, to subject to its claim assets of 
a debtor not reachable by execution.” This, being the 
character of the case, it is evident the plaintiff’s rights 
are precisely the same as those of the hardware company. 
The plaintiff can not succeed unless its debtor had an 
actionable demand against the appellant when this suit 
was instituted. That the sale of the stock of hardware ° 
was ratified by the authorized purchase of the iron safe 
admits of no doubt whatever. There could be no more 
unequivocal recognition of the validity of Hamot’s title 
than by treating with him as the owner of the property. 
It can not be supposed that the company would purchase 
and pay for an article which it already owned. It is true 
that the presence of Oliver, as a director, at the October 
meeting was necessary to constitute a quorum, but we 
are unable to perceive any reason why he might not be 
counted, nor why he might not vote upon the resolution 
to buy the safe. The ratification of the sale affected in 
no way the disposition of the money derived therefrom. 
Taking into account the fact that a sale of the stock of 
hardware was in contemplation for six or eight months 
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before it was made, that a fair price was realized,and that 
neither officer nor stockholder of the company has to this 
hour made any attempt to repudiate the transaction, 
thére is, indeed, small reason for the claim that the trans- 
fer was not ratified by the owner of the property. And 
equally inadequate, it seems to us, are the reasons ad- 
vanced to show that the payment of the proceeds of the 
sale to the appellant was not confirmed by acquiescence. 
Under circumstances that called for an expression of dis- 
sent, if the payment was not approved, the corporation 
remained silent. When, through its president, it took 
up and canceled its notes to the amount of $9,600 held by 
the defendant bank, it must surely have recognized the 
bank’s right to the proceeds of the sale; and when it exe- 
cuted renewal notes for the indebtedness thus reduced, 
it must have done so on the assumption that a partial 
payment had been made. When‘sued on the Slaker note, 
the corporation, being itself before the court, admitted 
the validity of these renewals, and thus ratified the trans- 
action in which they had their origin. At no time has 
there been an attempt by the hardware company, or any 
one connected with it, to assert a claim to the money 
received by the bank from Carson Hamot. Even now 
the company in its answer insists that the application 
of the proceeds of the sale was properly made. This 
pleading, it is true, is signed by counsel for the First 
National Bank, but ‘the plaintiffs and the trial court 
dealt with it as the answer of the corporation, and we 
' must so consider it. Had the Burger-Alexander Hard- 
ware Company been a copartnership, no one would doubt 
that the agent’s unauthorized act in making the payment 
to the bank had been fully ratified. No one would con- 
tend that it could now maintain an action to recover from 
the bank the money so paid. But.the doctrine that when 
a principal, with knowledge of all the facts, adopts or 
acquiesces in acts done by an agent in excess of his an- 
thority, he can not afterwards disavow such acts, ap- 
plies as well to corporations as to natural persons. See 
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Rich v. State Nat. Bank of Lincoln, 7 Nebr., 201; Evans, 
Agency [Ewell’s ed.], 70*; 17 Am. & Eng. Ency. Law, 
162; Cooley, Torts [1st ed.], 127*. “The law is well set- 
tled,” says Williams, J., in Kelsey v. National Bank, 69 Pa. 
St., 426, “that the principal who neglects promptly to dis- 
avow an act of his agent, by which the latter has tran- 
scended his authority, makes the act his own, * * * and 
the maxim which makes ratification equivalent to a pre- 
cedent authority, is as much predicable of ratification by 
a corporation as it is of ratification by any other princi- 
pal, and it is equally to be presumed from the absence of 
dissent.” We think the conclusion of the trial court that 
there was no ratification by the hardware company of the 
payment to the First National Bank is, under the evi- 
dence, altogether unwarranted, and that the judgment in 
favor of the plaintiff must be, therefore, reversed. 

But there is another reason why the plaintiff must fail 
in this action. When Slaker consolidated the claim of 
the German National Bank with the claims of other cred- 
itors, and agreed to collect the note given for the aggre- 
gated amounts, and make ratable distribution among the 
beneficial owners, he did an act which his principal was 
bound to accept or reject as an entirety. It has, after 
due deliberation, elected to claim under the Slaker judg- 
ment, and in so doing has, in contemplation of law, rati- 
fied the entire transaction. A principal will not be per- 
mitted to accept and confirm so much of a contract made 
by an agent as may be beneficial to him, and reject the 
remainder. See Rogers v. Empkie Hardware Co., 24 Nebr., 
653; Kansas Mfg. Co. v. Wagoner, 25 Nebr., 489; United 
States School Furniture Co. v. School District, 56 Nebr., 645. 
After the plaintiff had impliedly agreed that the Slaker 
judgment should be enforced for the common benefit of 
all the creditors whose claims had been merged therein, 
it could not be permitted to usurp the functions of the 
trustee, break away from its contract, issue an execution, 
and appropriate the assets of the hardware company to 
its exclusive use. Certainly it is not the business of a 
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court of equity to lend its aid to the plaintiff under such 
circumstances. A creditor is not entitled to preference 
over other creditors when his superior diligence is the 
result of his having broken his contract with them. 

The validity of the execution issued at the instance of 
plaintiff, and without authority from Slaker, who was the 
trustee of an express trust, has been much discussed. 
But, in view of the conclusion reached, the point is not de- 
cided. It would seem, however, that a judgment can not 
be enforced piece-meal, and that one of several beneficial 
owners is not entitled to an execution on his portion. 
See Davis v. Ferguson, 148 Mass., 603; Todd v. Botchford, 
86 N. Y., 517; Weiss v. Chambers, 50 Mich., 158; Bank of 
Sheboygan v. Trilling, 75 Wis., 163. The judgment is re- 
versed, and the petition dismissed. 


REVERSED AND DISMISSED. 


THOMAS W. SKINNER ET AL. V. First NATIONAL BANK 
OF PAWNEE CITy. 


FILED SEPTEMBER 21,1899. No. 8,963. 


1, Chattel Mortgages: SEVERAL CREDITORS. A chattel mortgage given 
by a debtor to several creditors, who, by the terms of the instru- 
ment, are to prorate in the proceeds of the mortgaged property, 
is the legal equivalent of a separate mortgage to each of such 
creditors. 


; : VOLUNTARY ASSIGNMENTS. Such mortgage is not 
an assignment, and is unaffected by the provisions of the statute 
in relation to voluntary assignments for the benefit of creditors. 


3. Attachment: RicHTs or DEFENDANT. An attachment defendant 
who has incumbered the attached property beyond its value is 
entitled to be heard on a motion to discharge the attachment. 


Error from the district court of Pawnee county. Tried 
below before BABCOCK, J. Reversed in part. 
6 
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Conley & Fulton, Lindsay & Raper, and F. Martin, for 
plaintiffs in error. ; 


J. H. Broady and Story & Story, contra. 


SULLIVAN, J. 


On Saturday evening, February 16, 1895, Meek, Skin- 
ner & Co., a partnership engaged in the hardware busi- 
ness in Pawnee City, executed a chattel mortgage on its 
stock of merchandise, and a bill of sale for its notes and 
book accounts, in favor of sixty-five of the firm creditors. 
By the terms of the instruments all creditors who should 
accept the security were to share pro rata in the proceeds 
of the property mortgaged. Both instruments were filed 
for record at 9:20 P. M. of the day on which they were 
made. At this time only two of the sixty-five creditors 
had knowledge of the transaction. These promptly ac- 
cepted the security and one of them was put in possession 
of the mortgaged property. On the following day an- 
other of the creditors was informed of the action taken 
by the partnership, and he immediately signified his ac- 
’ ceptance of the mortgage. The First National Bank of 
Pawnee City was one of the sixty-five creditors, but it 
declined to accept the security, and on Monday morning 
commenced an action against Meek, Skinner & Co., and 
caused an attachment to be levied upon all the property 
described in the chattel mortgage and bill of sale. The 
grounds upon which it is sought to justify the attach- 
ment are (1) that the mortgage and bill of sale were in- 
tended to hinder, delay and defraud creditors, and (2) 
that they constituted an assignment which was ineffect- 
ive for want of conformity with the statute in relation to 
voluntary assignments. The defendants moved to dis- 
charge the attachment. The court denied the motion, 
rendered judgment in favor of the bank, and ordered a 
sale of the attached property. The main question pre- 
sented by the petition in error is the correctness of the 
ruling sustaining the attachment. The evidence on the 
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hearing of the motion showed that the claims which the 
defendants intended to secure were valid claims, and 
that they turned over substantially all their property for 
the purpose of having it sold, and the proceeds applied 
pro rata among their creditors. Every circumstance indi- 
cates that it was the purpose of the defendants to pay 
their creditors as fast as possible, and not to hinder or 
delay them in the collection of their debts. We fail to 
find in the record anything whatever to warrant the con- 
clusion that the mortgage in question was the product 
of a fraudulent design. The plaintiff, however, contends 
that in the absence of actual fraud the attachment was 
justified on the ground that the mortgage was an illegal 
assignment, and therefore constructively fraudulent. We 
need not consider whether constructive fraud will sup- 
port an attachment, for that question is not before us. 
The mortgage to the sixty-five creditors was, in all re- 
spects, the legal equivalent of a separate mortgage to 
each of such creditors. We so decided in the case of 
Sloan v. Thomas Mfg. Co., 58 Nebr., 713, 79 N. W. Rep., 728. 
The principle of that decision was previously recognized 
in Jones v. Lorce, 37 Nebr., 816; Smith v. Phelan, 40 Nebr., 
765, Meyer v. Union Bag & Paper Co., 41 Nebr., 67, and Kil- 
patrick-Koch Dry Goods Co. v. Bremers, 44 Nebr., 863. 
One other question remains to be considered. It is 
argued that because defendants had mortgaged the prop- 
erty to secure debts exceeding its value, and had parted 
with the possession, they had no such interest as would 
entitle them to-demand a dissolution of the attachment. 
This precise point was fully considered in McCord v. 
Bowen, 51 Nebr., 247, and the conclusion reached, after an 
extended review of the authorities, that an attachment 
defendant may contest the attachment, notwithstanding 
the fact that the debt secured exceeds the value of the 
mortgaged property. We adhere <p the rule laid down in 
that decision. The order overruling the motion to dis- 
solve the attachment and the order directing a sale of the 
attached property are reversed. There is no error in the 
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judgment rendered on the pleadings and it is, therefore, 
affirmed, 
JUDGMENT ACCORDINGLY. 


HEIDIMAN-BENOIST SADDLERY COMPANY ET AL. V. 
JOSEPH SCHOTT. 


FILED SEPTEMBER 21,1899. No. 8,955, 


1. Chattel Mortgages: PossEssion By MortTGaAGcor: Fraup. The fact 
that a mortgagor of chattels remains in possession thereof after 
making the mortgage, is only presumptive evidenee of fraud, 
which may be overcome by proper proof. 


2. 


: Fravup: Intention. Whether the mortgage is fraudulent 
depends on the intention of the parties, and is not a question of 
law for the court, but a question of fact for the jury. 

3. Replevin: JUDGMENT FOR PLAINTIFF. In an action of replevin the 
plaintiff is entitled to a verdict and a judgment for the property 
or the value of the property, which was wrongfully withheld 
from him by the defendant when the suit was instituted. 


4, : Damaces. In replevin the plaintiff can not recover dam- 


ages for property which was not in defendant’s possession, or 
under his control at the beginning of the suit. 


Error from the district court of Holt county. Tried 
below before KINKAID, J. Affirmed upon filing of remit- 
tatur. 5 


H. M. Uttley, for plaintiffs in error. 
R. R. Dickson, contra. 


SULLIVAN, J. 


Joseph Schott brought this action against the plain- 
tiffs in error to recover possession of a stock of mer- 
chandise. Some of the property described in the order 
of delivery was seized by the sheriff, and turned over to 
the plaintiff. But the greater portion of it could not be 
found. At the trial, the right of possession was claimed 
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by both parties under chattel mortgages executed to 
them by the original owner, J. F. Pfunder, of the city of 
O’Neill. The plaintiff’s mortgage was made and recorded 
December 18, 1893. Three days later the defendants ob- 
tained their mortgages. At the same time they took 
possession of Pfunder’s store, and proceeded to sell the 
mortgaged stock in the usual course of the retail trade. 
After they had been in possession for eight months, or 
thereabouts, this suit was commenced against them. The 
jury found the issues in favor of the plaintiff; they found 
the value of the property taken on the writ to be $135, 
and the value of the property sold and disposed of to be 
$280. The court denied a motion for a new trial, and ren- 
dered judgment confirming plaintiff’s possessory title and 
awarding him as damages the value of the property dis- 
sipated before the commencement of the suit. The de- 
fendants prosecute error. ‘They insist, first, that the 
court should have given the jury a peremptory direction 
to return a verdict in their favor, because the evidencc 
conclusively shows that the mortgagor remained in pos- 
session of the stock, and dealt with it as his own for the 
space of three days. It does not appear by the mortgage, 
or otherwise, that Pfunder was disposing of the property 
for his own benefit by the plaintiff’s authority, or with 
his consent. Whether the mortgage was fraudulent as to 
defendants, who were creditors of Pfunder, was a ques- 
tion of fact for the jury to determine from a consideration 
of all the facts and circumstances proven on the trial. 
That the mortgagor continued in possession of the store 
and continued to dispose of the stock in the ordinary way 
was a circumstance tending to prove fraud; but it was 
by no means conclusive. The validity of the mortgage 
depended on the intention of the parties, and that, ac- 
cording to the provisions of our statute, was not a ques- 
tion of law for the court. See Compiled Statutes, 1897, 
ch. 32, sec. 20; Turner v. Killian, 12 Nebr., 580; Lepin v. 
Coon, 54 Nebr., 664. 

It is next contended that the verdict and the judgment 
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are not supported by sufficient evidence. This contention 
must be sustained. The action, being primarily for pos- 
session, must be brought against one having the custody 
or control of the property. If the defendant has parted 
with its possession, the remedy must be against him in 
some other form of action. In Cobbey, Replevin, section 
64, it is said: “Replevin will not lie against one who is 
not detaining the property when the writ is sued out. 
It is the condition of things when the suit is commenced 
which furnishes the ground for the action. It is strictly 
a& possessory action and it lies only in behalf of one en- 
titled to possession against one having, at the time the 
suit is begun, actual or constructive possession and con- 
trol of the property.” With a qualification not material 
to this case, the rule stated by the learned author was rec- 
ognized and approved by this court in Depriest v. McKin- 
stry, 88 Nebr., 194, where it was said that the plaintiff in 
replevin must allege and prove, not only that the prop- 
erty was in the defendant’s possession or control when 
the suit was instituted, but also that it was wrongfully 
withheld. The adjudications elsewhere are to the same 
effect. See Moses v. Morris, 20 Kan., 208; State v. Jen- 
nings, 14 O. St., 73; Wallis v. De Witt, 3S. Dak., 281; Hall 
v. White, 106 Mass., 599; McHugh v. Robinson, 71 Wis., 565. 

It is argued in the brief filed on behalf of plaintiff that 
section 193 of the Code of Civil Procedure authorizes the 
practice adopted by the trial court in this case. The sec- 
tion is as follows: ‘‘When the property claimed has not 
been taken, or has been returned to the defendant by the 
sheriff for want of the undertaking required by section 
one hundred and eighty-six, the action may proceed as 
one for damages only, and the plaintiff shall be entitled 
to such damages as are right and proper; but if the prop- 
erty be returned for want of the undertaking required by 
section ‘one hundred and eighty-six, the plaintiff shall 
pay all costs made by taking the same.” This section 
permits the plaintiff to recover the value of chattels 
which were properly the subject of the suit. It doubtless 
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warrants a judgment in his favor for the value of any 
part of the property not found by the officer charged 
with the execution of the writ. But it does not justify a 
recovery without proof that the material averments of 
the petition are true. It does not change the rule that a 
litigant is entitled to affirmative relief only to the extent 
that the evidence sustains the facts alleged in his plead- 
ing. The judgment will be affirmed if the plaintiff shall 
file in this court within thirty days a remittitur for $280; 
otherwise it will be reversed. 


JUDGMENT ACCORDINGLY. 


JACOB ZIMMERMAN V. KEARNEY COUNTY BANK. 
FiInep SEPTEMBER 21,1899, No. 8,693. 


1. Witnesses: IMPEACHMENT: STATEMENTS OuT oF CourRT. A witness 
may be impeached by showing that he made statements out of 
court contrary to those made in court in regard to some mat- 
ters relevant to the issue. 


Such declarations are not substantive evi- 
dence of the fact declared, unless made against interest -by one 
who is a party to the record. 


3. 


Such declarations are received to aid. the 
court or the jury in estimating the character and credibility of 
the witness. 


4. 


To lay the foundation for such testimony 
the attention of the witness should be directed, with reasonable 
certainty, to the time, place and cirenmstances of making the 
declarations, so that he may refresh his recollection and recon- 
cile, if he can, his declarations with his evidence. 


REHEARING of case reported in 57 Nebr., 800. Judgment 
below reversed. 


Ed L. Adams and F. G. Hamer, for plaintiff in.error. 
J. L. McPheely, contra. 
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SULLIVAN, J. 


At the January term an opinion was filed affirming the 
judgment of the district court. See Zimmerman v. Kearney 
County Bank, 57 Nebr., 800, 78 N. W. Rep., 366. After- 
wards a rehearing was allowed and the cause again sub- 
mitted. The insistence of defendant in the brief now be- 
fore us is that we were wrong in holding that there was 
no error in the exclusion of evidence offered on the trial. 
It appears from the record that the plaintiff took the dep- 
osition of W. H. Paddock and read to the jury the examin- 
ation in chief. This testimony was to the effect that the 
firm of Finch & Paddock had sold the note in suit to the 
plaintiff, and had no longer any interest therein, and that 
Rogers and Chapin, the president and cashier of the 
bank, had no knowledge at the time of the purchase that 
the note was usurious, or that there existed any other de- 
fense to its enforcement. On cross-examination Mr. 
Paddock testified as follows: 

“Q. Now, Mr. Paddock, hadn’t you tried in person to 
collect this note in suit of the defendant since the time 
you claimed to have sold it? 

“A. No, sir. : 

“Q. Didn’t you in the early part of September, 1893, in 
Holdrege, Neb., in front of the United States National 
Bank, ask Zimmerman for the money on this note and at 
that time state to him that you and Finch were still the 
owners of this note and that you knew defendant had 
sold a farm and had the money for it and demanded of 
him payment of this note? , 

“A. No, sir; I did not demand the money for the note, 
nor J didn’t tell him that Finch and Paddock owned it. 
I met Zimmerman in September, 1893, as stated, in front 
of the bank and asked him why he did not pay Rogers 
and Chapin this note. Jacob Zimmerman said to me 
that he had sold a farm and part of the money which he 
had received from the sale of the farm was in certificates 
of deposit in one of the banks in Kearney, Nebraska, 
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and the certificates were time certificates and could not 
get the money until they matured. 

_ Q. Mr. Paddock, didn’t you at the time of this conver- 
sation propose to Zimmerman, the defendant, that you 
would cash the time certificates and give him credit on 
the note? 

“A, No, sir. 

“Q. Now in this connection didn’t Zimmerman tell you 
that the Kearney County Bank claimed to own this note, 
and you answered that it did not, but that you owned 
it and you would cash those certificates and give him a 
receipt and have the amount credited on the note? 

“A. No, sir; he did say the Kearney County Bank 
claimed to own the note, but I did not say that Finch and 
Paddock owned the note, or that we would cash these 
certificates and give him credit on the note. 

* & & & % % ® 

“Q. Now, Mr. Paddock, didn’t you in September or Oc- 
tober, 1892, and after you claimed to have sold this note 
to plaintiff, have a conversation with the defendant Zim- 
merman in Minden, Nebraska, on the north side of the 
square near Thorne’s Block in which you told Zimmer- 

“ man that Finch & Paddock, or we, referring to Finch 
& Paddock, owned this note in question? 

“A, Never told Zimmerman after July 18, 1892, that 
we, or Finch & Paddock, owned the note in question in 
Minden or any other place.” 

These questions and answers were offered by the de- 
fendant as part of Paddock’s testimony, but were, on 
plaintiff’s objection, excluded by the court. The defend- 
ant then offered to prove that Paddock had, at the times 
and places referred to in the foregoing questions, stated 
to Zimmerman that Finch & Paddock were the owners 
of the note; that it had not been sold to the bank, but was 
merely held by it for collection. These offers were re- 
jected on the theory, as we understand it, that they were 
not admissible as original evidence for the defendant and 
' were, therefore, not admissible for the purpose of im- 
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peachment. That a witness may be impeached by show- 
ing that he made statements out of court contrary to 
those made in court in regard to some matter relevant to 
the issue is believed to be the doctrine of all courts ad- 
ministering our system of jurisprudence. The cases in 
which the rule is recognized and enforced are almost 
as thick as leaves in Vallombrosa. Many of them are 
collected in 29 Am. & Eng. Ency. Law, 789. Others will 
be found in the note to Allen v. State, 73 Am. Dec. [Ga.}, 
760. Such declarations can not, of course, be received as 
substantive evidence of the fact declared, unless made 
by one who is a party to the record. They are not com- 
petent to prove any of the facts in controversy, but are 
received to discredit the testimony of the witness by 
showing him to be untruthful. It has often been held 
that a witness may not be impeached by showing that his 
testimony concerning some fact does not coincide with 
@ previously expressed opinion in regard to the same 
matter; and the authorities everywhere hold that the ex- 
tra-judicial statement of a witness will not be received 
to impeach him upon a point entirely collateral to the 
issue. But these rules have no application whatever to 
the question here presented for decision. The testimony. 
of Paddock touching the sale of the note to the plaintiff 
was relevant to the issue. The imputed statements were 
plainly contradictory of such testimony and should have 
been given to the jury to aid them in estimating the char- 
acter and credibility of the witness. That an adequate 
foundation was laid for the impeaching evidence is shown 
beyond cavil by the fact that even Paddock distinctly 
remembered one of the occasions on which the alleged 
contradictory declarations were made. The rule is 
grounded in common sense, and only requires that the 
attention of the witness be directed with reasonable cer- 
tainty to the time, place and circumstances, so that he 
may refresh his recollection and reconcile, if he can, his 
declarations with his evidence. See Kelsey v. Layne, 28 
Kan., 218; Pendleton v. Empire Stone Dressing Co., 19 N. 
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Y., 18; Evansville & T. H. R. Co. v. Montgomery, 85 Ind., 
494. The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 
HARRISON, ©. J. 


I adhere to the former opinion in this case. 


INTERSTATE SAVINGS & LOAN ASSOCIATION, APPELLEE, V. 
Hatrip B. STRINE ET AL., APPELLANTS. 


Fimep SEPTEMBER 21,1899. No. 8,724. 


1. Foreign Building and Loan Associations: Usury. Foreign build- 
ing and loan associations doing business in this state are, on 
their usurious contracts, subject to the penalties of the statute 
against usury. 


2. Conflicting Evidence: REvIEw. A finding of the trial court on 
substantially conflicting evidence will not be disturbed. 


REHEARING of case reported in 58 Nebr., 1383. Judgment 
below reversed. 


Daniel F. Osgood, for appellants. 
Benjamin F.. Johnson, contra, 


SULLIVAN, J. 


An opinion was filed at the last term reversing the 
judgment of the district court, and remanding the cause 
with instructions, A rehearing was allowed on the ap- 
plication of the appellee, and the cause has been argued 
and again submitted. The principal contention of the 
loan association is that the usury law is not applicable 
to either domestic or foreign corporations of the class to 
which it belongs. That building and loan associations, 
incorporated under the laws of this state, are not affected 
by the statute against usury is settled beyond contro- 
versy. But in National Mutual Building € Loan Ass’n v. 
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Keeney, 57 Nebr., 94, we held that foreign associations are 
not within the proviso of section 9 of the act of 1891 
(Session Laws, 1891, p. 207, ch. 14, sec. 9), that being the 
clause under which the exemption is claimed. Counsel 
for the plaintiff has presented a very able argument 
against the injustice and impolicy of discriminating 
against building and loan associations organized -under 
the laws of other states; but he has entirely failed to 
convince us that the legislature intended to except such 
corporations from the operation of the law against usury. 
The legislative policy may be unwise, but the legislative 
meaning is not doubtful. The conclusion heretofore 
reached upon this question is manifestly sound and will 
be adhered to. 

In the former opinion it was said that there was some 
conflict in the evidence as to whether the mortgaged 
property was the homestead of the Strines at the time the 
mortgage was executed, and the cause was remanded 
with instructions to the district court to determine that 
question. Our attention is now directed to the fact that 
the trial court, as shown by the record, made the follow- 
ing finding: “The court further finds that said premises, 
at the time of the execution of said above described mort- 
gage by the defendants, was not their homestead.” It 
being thus settled that the property was not the home- 
stead of the appellants when the loan was made, and the 
security given, there should be entered in the district 
court a decree of foreclosure in favor of the plaintiff for 
$374.30. All costs, except those incurred in enforcing the 
decree, should be taxed to the plaintiff. 


JUDGMENT ACCORDINGLY. 
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JOHN B. Moore v. Frank F, PARKER. 
FILED SEPTEMBER 21,1899. No. 8,944. 


1. Forcible Entry and Detainer: PreTition. A complaint in an action 
of forcible entry and detainer which accurately describes the 


premises, and distinctly charges an unlawful and forcible de- 
tention thereof by defendant is sufficient. 


: EVIDENCE oF TITLE: LAND-OFFICE RECEIPT. The duplicate 
receipt of the receiver of a United States land office is evidence 
of title upon which the holder can maintain a PORRCASOTY, action 
for the premises therein described. 


3. Evidence: LETTER oF OrFicerR. A certified copy of a letter written 
by a public officer stating in a general way what the records of 
. his office disclose is not competent evidence of the facts stated. 


ERRoR from the district court of Burt county. Tried 
below before POWELL, J. Affirmed. 


Edward W. Peterson, for plaintiff in error. 
‘Ira Thomas and H. H. Bowes, contra. 


SULLIVAN, J. 


This action was brought by Frank I’. Parker against 
John B. Moore, under the provisions of sections 1019- 
1032, Code of Civil Procedure, to recover possession of 
160 acres of land in Burt county. After a trial in- the 
county court the cause was appealed to the district court, 
where the plaintiff had judgment in his favor for res- 
titution of the premises and costs. The defendant prose- 
cutes error, alleging that the complaint does not state a 
cause of action, and that the evidence is insufficient to 
support the finding and judgment. The complaint is not 
defective in any essential particular. It accurately de- 
scribes the premises, and distinctly charges an unlawful 
and forcible detention of the same by the defendant. 
The statute requires nothing more. See Code of Civil 
Procedure, sec. 1023. That the evidence fully sustains 
the conclusion of the trial court we entertain no doubt 
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whatever. The property in dispute is part of the public 
domain, and the plaintiff’s right to possess and occupy 
it was shown by the duplicate receipt of the receiver of 
the local land office. This, for the purposes of the case, 
was proof of title equivalent to the production of a pat- 
ent. See Code of Civil Procedure, sec. 411. The only 
evidence given by defendant in support of his asserted 
right of possession was that he had gone peaceably upon 
the land; that he had occupied it for about six years; that 
he had improved it with the intention of acquiring the 
title, and had made an unsuccessful effort to enter it 
under the homestead act. He also attempted to show 
that at the time of the trial his right to the land was 
involved in a pending appeal from the commissioner of 
the general land office to the secretary of the interior; 
but the proof tendered to establish that fact was plainly 
incompetent. The document offered was not a copy of 
the record of any official action taken by the commis- 
sioner. It was merely a certified copy of an answer to 
an inquiry from defendant’s counsel and stated, in a 
general way, what the records of the commissioner’s 
office disclosed touching defendant’s appeal from the de- 
cision of the register and receiver of the land office at 
O’Neill. There was no competent evidence tending to 
show that Moore had any legal or equitable rights in 
the premises, and the judgment of the district court is, 
therefore, 
AFFIRMED. 


HAINES MEYERS V. JOHN R. SMITH... 
FItep OcToOBER 5,1889. No. 10,567. 


1, Opening Judgment: ReMepies: ErrEcr or REviEw. The provisions 
of the Code of Civil Procedure in regard to vacation of judgments 
and granting of new trials are not exclusive. The right to an in- 
dependent equitable action also exists, and such action may, 
under certain circumstances, be prosecuted after removal and 
review of the judgment suit in the court of last resort. 

“ay 
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: Petition. The petition in this case examined, and 
held to state a cause of action for equitable relief against a 
judgment at law. 


: Fatse Testimony. In an equitable action to vacate 
a judgment on the ground of the reception of false testimony 
or perjury, committed during the trial of the cause in which 
it was rendered, the general rule is that the action must be 
predicated upon perjury of the successful party, or his wit- 
nesses, or dn matter in the evidence produced for him. 


NEWLY-DISCOVERED EviprencrE. Alleged newly-discovered 
evidence, consisting of statements of the successful party and 
the main witness in an action of criminal conversation averred 
to have been made after the trial and out of court, being cumu- 
lative or impeaching in their character, determined not suffi- 
cient to uphold a decree of vacation of the judgment and the 
granting of a new trial. 


4. 


Error from the district court of Richardson county. 
Tried below before STULL, J. Reversed. 


The opinion contains a statement of the case, 


J. H. Broady, for plaintiff in error: 


A judgment affirmed by the court of last resort can not 
be opened in a suit in equity. See Codde v. Mahiat, 66 N. 
W. Rep. [Mich.], 1093; Gray v. Barton, 62 Mich., 186. 

A court of equity can not set aside a judgment at law 
because of the perjury of a witness who testified in the 
action at law. See United States v. Throckmorton, 98 U. 
8., 61; Mayor v. Brady, 115 N. Y., 599; Cotzhausen v. 
Kerting, 29 Fed. Rep., 821. 

A court of equity will not set aside a judgment at law 
on account of matters which were presented and con- 
sidered in the case wherein such judgment was rendered. 
See Bateman v. Willoe, 1 Sch. & Lef. [Irish], 201; Dizon 
v. Graham, 16 Ja., 310; Cottle v. Cole, 20 Ia., 482; Borland 
v. Thornton, 12 Cal., 440; Riddle v. Baker, 13 Cal., 295; 
Railroad Co. v. Neal, 1 Wood [U. 8.], 353; Greene v. Greene, 
2 Gray [Mass.], 361. 


Edwin Falloon, contra: 


Perjured litigants.cannot reap the fruit of their own 
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iniquity. A judgment obtained by false testimony of 
plaintiff may be set aside in an independent suit in 
equity. See Monro v. Callahan, 55 Nebr., 75; Stowell v. 
Eldred, 26 Wis., 504; Klaes v. Klaes, 72 N. W. Rep. [Ia.], 
777; Heathcote v. Haskins, 38 N. W. Rep. [Ia.], 419; Bald- 
win v. Sheets, 39 O. St., 624. 

A: judgment obtained by perjury of a party may be va- 
cated after it has been affirmed in the supreme court. 
See Monro v. Callahan, 55 Nebr., 75. 


‘Harrison, C. J. 


In an action of criminal conversation Haines Meyers 
obtained a judgment against John R. Smith in the sum 
of $3,000, and in an error proceeding the judgment was 
affirmed, both on its first submission and rehearing. The 
first opinion is reported in 52 Nebr., 70, and the one on re- 
hearing in 54 Nebr., 1. It was filed February 17, 1898. On 
February 28, 1898, a petition was filed in the district court 
of Richardson county for John R. Smith, the prayer of 
which was that a temporary injuction be granted against 
the enforcement of Haines Meyers of his judgment, also 
that upon final hearing the judgment be vacated. The 
temporary injunction was granted and issues joined, a 
trial of which resulted in a decree by which the judg- 
ment, the subject of attack, was set aside and a new trial 
ordered of the action for criminal conversation. The pe- 
tition in the case at bar stated as a ground for the relief 
sought that the judgment against which the action was 
directed had been obtained through the fraud and per- 
jured testimony of the successful party and his wife. 
The trial court set forth in the decree in the present case 
that it had been made to appear that the verdict and 
judgment in the action at law was obtained through 
false and perjured testimony. In this error proceeding 
a reversal of the decree is asked. 

It is objected that the petition does not state a cause 
of action, and three reasons are stated to sustain the con- 
tention. First, that the Code has provided a remedy, and 
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this action was not commenced within the time pre- 
scribed or had become barred. See Code of Civil Pro- 
cedure, secs. 602, 609, 318. To this it must be said that 
the petitioner disclaims any proceeding under the Code, 
and asserts the right to an independent equitable action, 
and that this suit is such an one. It is true that by our 
Code actions at law and in equity are blended and there 
is but one form of action. But that the proceedings pro- 
vided in the Code for the vacation of judgments are but 
cumulative and concurrent with an equitable action was 
recognized in Munro v. Callahan, 55 Nebr., 75, which was 
a suit very similar to this at bar, and we have discovered 
no reason for changing the views then expressed. On 
this point see, also, 11 Ency. Pl. & Pr. 1185, 1186 and 
note. A second reason is that it was shown in the peti- 
tion that the original case had been removed to the court 
of last resort, there reviewed and affirmed, and that after 
such proceedings a bill in equity will not lie. But in this 
case the allegations were of matters discovered subse- 
quent to the time at which any advantage could be taken 
of them in the law case and prior to its review, and, in a 
proper case, that this was true would confer jurisdiction. 
The case of Wunro v. Callahan, supra, although no par- 
ticular mention is made of the subject, seems to uphold 
the doctrine we have just stated. The third reason is 
that the petition, in its substance or statements which 
set forth the matters of the merits of the suit, was insuffi- 
cient. We are satisfied from an examination of the 
pleading that, while in some respects it ig not entirely 
satisfactory, it states a cause of action. 

It is further claimed that the evidence was insufficient 
to establish the allegations of the petition and to call for 
relief. The averments of the petition were to the effect 
that in the action of criminal conversation the alleged in- 
jured husband and the wife had planned to bring about 
the action to extort money from the party against whom 
the suit was brought, and had succeeded in the trial by 
reason of their perjured testimony, and more particularly 
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that of the wife. The wife gave the only testimony of the 
acts of criminal intercourse with her by the defendant 
in the action, but there was some corroborative testi- 
mony. See Smith v. Meyers, 52 Nebr., 70. It has been 
stated that there have been but few cases in which judg- 
ments have been vacated and new trials awarded on the 
ground that the judgment was the result of the perjury 
of the successful party or his witnesses, or false evidence 
in his behalf (Afunro v. Callahan, supra); and, as a 
general rule, a bill for relief in such cases will not be 
entertained. See 11 Ency. Pl. & Pr., 1183. The remedy 
will not generally be afforded on account of the perjury 
of witnesses other than those of the successful party. 
See Munro v. Callahan, supra; Laithe v. McDonald, 12 Kan., 
340. But here, from the very nature of the case, the suc- 
cess or defeat of the plaintiff in the lawsuit depended 
mainly on the testimony of the wife. She was the main 
or principal witness, and it was further charged that her 
testimony was a part of a scheme between her and the 
husband, the plaintiff, to obtain the judgment in his 
favor. Under such facts the petition was sufficient, based 
on the alleged perjury in her testimony relative to the 
main facts—the acts of criminal intercourse. We will 
state here that the opinion in Munro v. Callahan, supra, 
but dealt with the question of the sufficiency of the peti- 
tion in that action to withstand a general demurrer, and 
to sustain the judgment rendered, and must be read with 
such facts borne in mind. 

There is the further disputed matter in the case at 
bar of whether the evidence adduced was sufficient to 
support the decree rendered. It was sought to show 
that the husband had made statements out of court, and 
subsequent to the trial, wholly at variance with his testi- 
mony, and which made it apparent that the suit for crim- 
inal conversation was without real foundation, and was 
but a part of a plan to get money of the party sued. 
There was also an effort made to show that the wife had 
made statements, after the trial, which tended to contra. 
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dict her testimony, and further to show her complicity 
in the scheme of money-getting through the lawsuit. A 
witness was produced who testified that he believed he 
was a second cousin to Haines Meyers, the plaintiff in 
the action; that his mother claimed so; that he had two 
children, and intended to take them to a picnic, and, pur- 
suant to such intention, went to where he expected they 
would be, and on inquiry there was told they were at 
the house of Haines Meyers, and here we will copy from 
the record: 

“Q. You were told that they were at Meyers’ house? 

“A. Yes, sir, and I rapped on the door and she [Mrs. 
Meyers] come to the door and said come in. [I told her I 
had made arrangements to go to the picnic and I could 
not, and she made some remark about it. I had a team 
hitched to take the children, and she said, ‘Let the team 
go and come in. There won’t be nothing going on down 
there; come in, you will have just as good a time here.’ 
The team was coming back there. I told her I could not, 
and I jokingly said, ‘You might come Smith on me,’ or 
some such words as that, and she said— 

“Q. Did you say Smith or John R. Smith? 

“A. I would not say whether I said Smith or John R. 
Smith, but I said Smith. She said she had nothing to 
do with J. R. Smith, it was his money she wanted.” 

This was the statement of the woman made in answer 
to a joking remark, which contained a broad insinuation, 
was not under oath, and in its nature, to the extent it 
may be said or construed to have referred to acts of 
‘criminal intercourse with Smith, while it tended some- 
what to establish that the testimony she had given was 
untrue, it was but impeaching testimony. The portion 
of the remark which alluded to money was but cumula- 
tive to evidence on the same point introduced during the 
trial of the action for criminal conversation; and was 
also impeaching in its character. The competent evi- 
dence of the remarks of the husband stated to have been 
made after the termination of the original suit were 
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wholly cumulative, and not of independent facts. All 
this would but furnish further evidence for the consider- 
ation of a jury on the issues already tried. There was in 
it no direct or positive evidence to establish perjury, and 
it was insufficient. See Burgess v. Lovengood, 2 Jones Eq. 
[N. Car.], 457; Ames v. Snider, 55 Il., 498. Newly-dis- 
covered evidence, merely impeaching or cumulative, is 
not sufficient in a motion for a new trial (11 Ency. PI. 
& Pr., 807-811 and notes), and it can not be held ade- 
quate to call for relief in an action in equity. What we 
have said must not be taken as a statement that there 
might not be admissions or declarations of parties to 
suits, made after the judgment, which would not be suf- 
ficient to cause the judgments to be vacated, and new 
trials granted; but we do decide that the ones of which 
there was evidence herein were not adequate. The de- 
cree is reversed, and the cause remanded. 


REVERSED AND REMANDED. 


HAINES MEYERS v. JOHN R. SMITH. 
FILED OCTOBER 5, 1899. No. 10,830. 


Petition to Open Judgment: ALLEGATIONS: Fase TEsTIMONy. A pe- 
tition in equity which prayed that a judgment or decree be va- 
cated, and a new trial granted in a prior action, on the ground 
that the decree was based upon the false or perjured testimony 
of the successful party, and that since the trial he has made 
statements out of court at variance with or contradictory to his 
testimony, which alleges no positive knowledge of such state- 
ments, which, if made as pleaded, were but impeaching’ in their 
nature, and would not afford direct or positive proof of perjury, 
is open to attack by general demurrer, and contains no sufficient 
statement of a cause of action. 


Error from the district court of Richardson county. 
Tried below before STULL, J. Ajfirmed. 


Broady & Pettis and J. L. Barnes, for plaintiff in error. 


Edwin Falloon, contra. 
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HARRISON, C. J. 


Haines Meyers instituted an action in the district 
court of Richardson county of criminal conversation 
against John R. Smith; and was given a verdict and judg- 
ment in the sum of $3,000, and in an error proceeding 
to this court the judgment, on a hearing, also rehearing, 
was affirmed. Yor report of first opinion see 52 Nebr., 70, 
and the second in 54 Nebr., 1. Smith then commenced an 
action in the same district court, in which he sought, and 
was granted, the result of a trial, a decree by which the 
judgment in the prior suit was vacated; and a new trial 
of the issues awarded on the ground that the judgment 
had been procured through false testimony. The decree 
is the subject of attack in error proceeding to this court 
and has been argued and submitted. Meyers, after the 
decree was rendered by which his judgment was vacated, 
filed a petition in the district court, in which he alleged 
that said decree was procured by the false testimony 
or perjury of the party it favored, and it was prayed 
that the decree be canceled; and the action in which it 
had been rendered dismissed. To this petition a general 
demurrer was filed, which on hearing was sustained, and 
the cause dismissed. That these things were done con- 
stitutes the burden of the complaint of a petition in 
error filed in this court, and the matter has been sub- 
mitted for decision. The allegation of the petition was 
of the information and belief of the plaintiff that the 
party who had obtained the judgment or decree against 
which this action was directed had made a statement 
out of court about the time or soon after the trial which 
was wholly different to, and contradictory of, his testi- 
mony during the trial. The statement was set forth in 
the pleading, the subject of attack by demurrer, and was 
clearly impeaching in its nature and made without oath. 
If shown in evidence, it would not establish anything, 
direct or positive, as to the question of perjury of the 
witness, These things being true, the petition was 
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clearly insufficient in a statement of a cause of action 
for equitable relief to consist of the vacation of a judg- 
ment and the granting of a new trial. See Meyers v. 
Smith, 59 Nebr., 30. The judgment of the district court is 


AFFIRMED. 


GEORGE H. DOWNING, APPELLANT, V. A. I’, LEWIS ET AL., 
APPELLEES. 


FILeD OcTOBER 5, 1899. No. 10,840, 


1, Contracts in Restraint of Trade: InsunctTion. The contract in suit, 
one of the class known as contracts “in restraint of trade,” 
being limited as to time and territory, and its stipulations rea- 
sonable, held valid and enforceable by injunction. 


: Pusuic Pouticy. The said contract determined not 
so contrary or obnoxious to public policy as to render it invalid. 


2. 


3. 


: Goop-WiLL. The question of the ownership or interest of 
one of the parties to a contract of sale of a business and good- 
will determined not placed in issue by the pleadings. 


4, Sales: HusBaAND AND WIFE. A married woman who joined with her 
husband in a contract of sale held to have by her acts acquiesced 
in the payment of the consideration to him. 


APPEAL from the district court ‘of Buffalo county. 
Heard below before H. M. SULLIVAN, J. Reversed. 


The opinion contains a statement of the case. 


Marston & Marston, for appellant: 

The contract is enforceable. There was no stifling of 
competition. The only restraint of trade was limited to a 
short period and to a single locality. See Brown v. Kling, 
35 Pac. Rep. [Cal.], 995. 


E. C. Calkins, W. D. Oldham and H. M. Sinclair, contra: 
The contract is one in restraint of trade; and, under 
the facts proved, should be declared void as against 
public policy. See Taylor v. Blanchard, 18 Allen [Mass.], 
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370; Callahan v. Donnolly, 45 Cal., 152; Lange v. Werk, 2 
O. St., 519; Berlin Machine Works v. Perry, 71 Wis., 495; 
State v. Nebraska Distilling Co., 29 Nebr., 700; Nester v. 
Continental Brewing Co., 161 Pa. St., 473; Texas Standard 
Oil Co. v. Adone, 83 Tex., 650; Hooker v. Vandewater, 4 
Denio [N. Y.], 349; More v. Bennett, 140 Ill., 69; India 
Bagging Ass’n v. Kock, 14 La, Ann., 164; Central Ohio Salt 
Co. v. Guthrie, 35 O. St., 666; Morris Run Coal Co. v. Bar- 
clay Coal Co., 68 Pa. St., 173; Western Woodenware Ass’n 
v. Starkey, 84 Mich., 76; Wright v. Ryder, 36 Cal., 342; 
Chapin v. Brown, 83 Ia., 156; Richardson v. Buhl, T7 Mich., 
632; Hazlehurst v. Savannah, G. & N. A. R. Co., 43 Ga., 18; 
West Virginia Transportation Co. v. Ohio River Pipe Line 
Co., 22 W. Va., 600; Pittsburg Carbon Co. v. McMillin, 119 
N. Y., 46; People v. North Riwer Sugar Refining Co., 54 Hun 
[N. Y.], 854; Gloucester Isinglass & Glue Co. v. Russia 
Cement Co., 154 Mass., 92. ; 


Harrison, C. J. 


August 6, 1895, there was sold to the appellant the 
business and good-will of the Lewis Laundry, located in 
the city of Kearney. The agreement of sale and pur- 
chase was embodied in a written instrument, which was 
signed by the appellees herein, who it appears were hus- 
band and wife. It was of the expressed covenants on 
the part of the appellees that they would not, for them- 
selves nor for other persons, engage in the laundry busi- 
ness in the city of Kearney during five years from August 
11, 1895. The present action was commenced by appel- 
lant, the basis of the complaint being an alleged viola- 
tion on the part of appellees of the stipulation of the con- 
tract to which we have just referred. The prayer of the 
petition was that the appellees be enjoined from further 
violations of their agreement. To the pleading appel- 
lees made objections, which were treated as in effect a 
general demurrer, and as a result of a hearing the re- 
straining order which had been allowed was vacated, and 
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the cause dismissed. An appeal was perfected to this 
court, and on hearing the judgment was reversed and the 
cause remanded to the district court for further proceed- 
ings. The opinion rendered is reported in 56 Nebr., 386. 
After the suit was again lodged in the district court, sep- 
arate answers were filed for appellees, to which there 
were replies; and of the issues joined there was a trial 
which resulted in a judgment of dismissal of the action; 
and the plaintiff again appeals. 

By the former decision in the case on appeal to this 
court, it was established that the agreement between the 
parties is valid, and capable of enforcement by injunc- 
tion. Ordinarily, the adjudication to which we have re- 
ferred would be the law of the case on the points nec- 
essarily involved in the litigation and covered by the 
decision. But it is insisted herein that the answers and 
evidence cast additional light on the subject, and call 
for a further consideration of the involved matters. We 
have concluded to further discuss at least some, if not all, 
of them. 

At the close of the trial, which occurred after the cause 
was returned to the district court from this, the follow- 
ing findings were made: 

“The court finds that the contract, as alleged and set 
out in the petition, was signed by the defendants, and 
further finds that the defendants were acquainted with 
the terms of said contract at the time they signed the 
same, and that the same was signed voluntarily by them. 

“2. That at that time they expected to leave the city of 
Kearney and did not expect to engage in the business of 
laundering in said city. 

“3. The court further finds that at the time said con- 
tract was made, and long prior thereto, the plaintiff 
Downing was engaged in the laundry business in said 
city, and was running what was known as the Kearney 
Steam Laundry, and that his purpose in purchasing the 
business and good-will of the defendants, and his only 
purpose, was to do away with the competition which 
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they in their business made to his business, and to secure 
their patrons. 

“4, The court further finds that the defendant Mary 
J. Lewis received no consideration for said sale or for 
said contract, but that the money went to her husband, 
and he alone was conducting the business at that time. 

“5. The court further finds that none of the machinery 
or other appliances of the business used by the defend- 
ants were delivered to the plaintiff, and that neither the 
plaintiff nor any one in his stead took charge of said busi- 
ness or operated said business after said purchase.” 

The answer of Albert I*. Lewis was as follows: 

“1. That at tlie time of the signing by him of the con- 
tract set out in the said petition he supposed it was 
limited to the conducting of a laundry business by the de- 
fendants in the city of Kearney. 

“2. That there was no stipulation in said contract that 
the defendants should not work for other people in said 
city. 

“3. That at the time of the making and signing of said 
contract the plaintiff was engaged in the business of oper- 
ating a laundry in said city of Kearney, in competition 
with the laundry of the defendant. 

“4, That he signed said contract because of the threats 
on the part of the plaintiff to lower the price of laundry 
work in the city of Kearney. ; 

“5. That he did not read said contract before signing 
the same, and did not know what it contained. 

“6. That no property was sold or passed from the de- 
fendants to the plaintiff under the said contract. 

“7, That said contract is against public policy and 
void. 

“8, That he denies each and every other allegation in 
the said petition contained not herein admitted or de- 
nied.” 

That of Mary J. Lewis stated: “That she is a married 
woman, and the wife of the defendant A. I*. Lewis; that 
at the time of the signing by her of the contract set out 
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in the petition of the plaintiff the same was not read by 
her, and she did not know what it contained; that she 
did not know that it had in it a provision that she should 
not work in the laundry business in the city of Kearney, 
Nebraska, for the time stated in said contract, or for any 
person in said city engaged in the laundry business; that 
she was told by her husband to sign the same, and did 
so, but that she received no part or portion of the con- 
sideration named in the contract; that said contract is 
not binding upon her, for the reason that it is against 
public policy and void; that she denies each and every 
other allegation in the said petition contained not herein 
specifically admitted or denied.” 

The evidence and findings make it clear that the appel- 
lees understood the contract when they signed it; also 
that they then expected to remove from the city of Kear- 
ney, and it further appears from the evidence that the 
appellant very much desired to increase his business in 
order that his “plant” might be run nearer to its ca- 
pacity. His was a steam laundry; and, at the time of 
the transaction in controversy, it was not doing its full 
work because of lack of sufficient custom. The contract 
between the parties, to the extent it in terms prohibited 
the engagement of the appellees in the laundry business, 
was limited as to both time and territory, and in such re- 
spects reasonable. These things established as between 
the immediate parties to it, the agreement was valid and 
within the rules of law governable. 

One of the main reasons against the recognition of cou- 
tracts of the nature of the one herein questioned, such 
agreements being generally denominated “contracts in 
restraint of trade,” is that the public will be deprived of 
the benefit of the industry of the party who is to be re- 
tired from business for a stated time in a certain ascer- 
tained locality, and of the benefits of the continuance of 
the party in business is the competition it may afford 
with others engaged in like enterprises, and undoubtedly 
in any case which involves one of these stipulations, if it 
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appears that the result will be to an appreciable degree 
harmful to the publie good, policy requires that the 
stamp of disapproval be placed upon it, and the courts 
will not hesitate to declare it invalid. In the matter be- © 
fore us it appeared that the list of prices charged for 

services rendered by the Lewis Laundry was, so Albert 

F. Lewis testified, a duplicate of the like list of the 
steam laundry. They were then running at the same 
charges to the public, no difference to customers, except 

as the work done by one might be better than that done 

by the other, or as what was done by the one might please 

a customer more than the laundering of the other. There 

were no particular facts shown which, singly or in com- 

bination, would demand of the court that in the interest 

of the public it declare the contract invalid. Any such 

contract must to some extent destroy competition, but to 

be void it must unreasonably disturb such relations of 

the community as to be an infringment on the rights of 

the public, and this we think not true in this case, al- 

though it appeared that there were at the time of the 

contract but the two laundries in the city of Kearney. 

The fact that for the time being the effect of the agree- 

ment was to leave but the one laundry in the city was not 

in or of itself sufficient to render it void and unenforcea- 

ble, and herein there were no concomitant circumstances 

shown of such nature that, together with the fact that to 

recognize the contract would possibly for a time require 

the people of the city to depend upon but the one laundry, 

furnished reason for adjudging the stipulation in ques- 

tion without validity. 

It is argued for Mary J. Lewis that she did not own 
any interest in the laundry which was sold, and was not 
bound by its sale, notwithstanding she signed the agree- 
ment. To this it must be said that no such issue was 
raised by the pleadings. It is true that there was evi- 
dence to the effect that she was not the owner of the 
laundry business nor materially interested therein; but 
this can not avail, since it was not of the matters prop-_ 
erly presented for trial. 
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It is also urged for Mrs. Lewis that she did not receive 
any part of the consideration for the agreement. Mrs. 
Lewis signed the contract as one of the owners of the 
Lewis Laundry, and, as we have seen, no issue was made 
upon this point; hence she must be held to have been in- 
terested with her husband in the business. She was pres- 
ent when the agreement was executed, and signed it, and 
at the time she did so, as the trial court determined, she 
was acquainted with its terms, and she stated in her tes- 
timony that after she had signed the contract she left 
the office to which the parties had gone to complete the 
agreement; that she did not receive any money, but she 
supposed her husband did receive the consideration 
named; and it appears further that it was paid to her 
husband. From this it must be held that she knew the 
husband was to get the money and was willing that pay- 
ment be made to him, and in this view of the matter she 
can not now, for the purpose of avoiding her agreement, 
say she did not receive the consideration. The judgment 
of the trial court is erroneous, and is reversed and the 
cause remanded, not for another trial, but for a decree in 
favor of appellant for the relief asked in his petition. 


REVERSED.. 


First NaTiONAL BANK OF CHADRON v. Kate TOOTLE 
ET AL. 


FILep OcToOBER 5, 1899. No. 10,611. 


Sales: Fraup or BUYER: ELEcTION or ReMEpDIES. A vendor of prop- 
erty who is induced to deliver possession thereof to the vendee 
by or through the fraudulent representations of the latter may, 
at his election, ratify the sale and recover the consideration, by 
action on the contract or the account, or may rescind the con- 
tract and reclaim the article or articles sold; but he may not pur- 
sue both remedies. They are not concurrent, and by selecting one 
with knowledge of the facts the right to the other is waived. 
See First Nat. Bank of Chadron v. McKinney, 47 Nebr., 149, 
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Error from the district court of Dawes county. Tried 
below before WESTOVER, J. Reversed. 


Albert W. Crites, for plaintiff in error. 
Allen G. Fisher and G. A. Eckles, contra. 


HaRRIson, C. J. 

Charles I. Yates, who during a portion of the year - 
1889 was engaged in mercantile business in Chadron ua- 
der the name and style of Yates & Co., ordered and re- 
ceived from the dcfendant, a wholesale dealer in dry 
goods and notions at St. Joseph, Missouri, certain ar- 
ticles of merchandise fer retail trade in his store at Chad- 
ron. Yates executed and delivered to the plaintiff in 
error, the bank, one or more chattel mortgages on his 
stock of goods, and on June 14, 1889, at which time he 
failed in business, posscssion of the stock in the store was 
taken by the bank undcr its mortgage. The defendant 
in error commenced this action to obtain possession of — 
the stock of goods, alleging that the sales to Yates had 
been induced by his false and fraudulent representations 
in regard to his financial condition, and that on ascer- 
tainment of the falsity of said representations the sales 
of the goods had been rescinded. <A trial of the issues in 
the district court of Dawes county resulted in a judg- 
ment in favor of the bank, which, on error to this court, 
was reversed and the cause remanded. A rehearing was 
granted in this court, and on re-examination the decision 
at the former hearing was approved and followed. The 
opinion rendered on the first submission of the cause is 
reported in 34 Nebr., 863, and the one on rehearing in 
42 Nebr., 287. After the return of the case to the district 
court a second trial occurred, as a result of which the de- 
fendant in error was accorded a judgment and the bank 
has prosecuted this error proceeding to this court. For 
a more extended statement of the case we refer to the 
opinion in 34 Nebr., 863. The second trial in the district 
court was without a jury. 
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One of the contentions for plaintiff in error is that prior 
to the institufion of this action the defendant in error 
had caused a suit to be commenced against Yates on the 
account of the goods sold to him, or had ratified and ap- 
proved the action of attorneys who had begun such a 
case; and further, that defendant in error then possessed 
knowledge of the truth or falsity of the representations 
. which Yates had made in the purchase of the goods, that 
defendant in error had elected the remedy on the account 
and to treat the sale of the merchandise as valid, and 
could not afterwards claim to rescind the sale, and sue 
for a recovery of the goods. The rule of law which gov- 
erns on this point is as follows: “A vendor who is induced 
to part with possession of property through the fraud of 
a purchaser has his election to rescind the contract, and 
reclaim the property sold, or to ratify the sale and pursue 
his ordinary remedy by an action ex contractu; but such 
remedies are not concurrent, and by electing to pursue 
one with knowledge of the facts, he waives his right to 
the other.” See First Nat. Bank of Chadron v. McKinney, 
47 Nebr., 149. And that the suit first commenced is after- 
wards dismissed does not relieve the party of the conse- 
quence of his election; he is concluded thereby. See 
Cooper v. Smith, 67 N. W. Rep. [Mich.], 516; Thomas »v. 
Watt, 62 N. W. Rep. [Mich.], 345. 

It is undisputed that an action was commenced on the 
account of charges for the merchandise sold to Yates, the 
issuance of a writ of attachment was procured therein, 
and the bank, plaintiff in error herein, was served with 
a writ of garnishment. One member of the firm, now de- 
fendant in error, was interrogated relative to the suit 
and attachment and answered as follows: “Q. State 
what, if anything, you know about an attachment 
brought in the name of plaintiffs against Yates & Co. of 
Chadron, Neb. A. I have no knowledge of any such at- 
tachment being brought. We never authorized the bring- 
ing of any attachment suit, and never ratified such attach- 
ment suit. I ordered a replevin suit for whatever goods 
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were sold to Yates & Co., that they had not sold, and 
which could be found in their store at Chadron. I did 
know at that time that we could not bring an attachment 
suit and replevin suit on account of the sale of the same 
goods at the same time. Immediately after the failure, 
after we made as diligent investigation as we could into 
the financial condition of Yates & Co., at the time of their 
failure and at the time of their making the above named 
written statement, we at once rescinded the sale of the 
goods and brought this replevin suit for the amount of 
goods obtained above testified to by me.” He also testi- 
fied that he was the credit-man of or for the firm. It will 
be noticed that this testimony, especially the portion in 
‘ regard to the suit and attachment, was a statement of 
the conclusions of the witness and not of what was doue 
by or for the firm; and in respect to two or three particu- 
lars the testimony is of the personal knowledge of the 
witness. On the other hand, there was testimony that a 
telegram was shown to a witness by the attorneys who 
represented the plaintiff in the attachment suit which 
ordered the action commenced. There was also in evi- 
dence the following letter: 


“Sr. JosEPH, Mo., June 14, 1889. 
“Mess. F. M. Dorrington & Sons, Attys., Chadron, Neb.— 
Duar Sirs: We are just in receipt of your telegram say- 
ing that Yates was in debt $20,000, and had stock $10,000 
under chattel mortgage for $12,000 to bank, and that you 
had garnished bank for us, which is a step in the right 
direction. We think you should keep on the aggressive 
and you may yet make our full account. We will send 
itemized sworn account by next mail, but you need not 
wait for it. We here send statement made by Yates to 
us before we shipped his goods. We think with this 
statement you can jail him for obtaining goods under 
false pretenses. Do not hesitate to do so if you think 

the laws will bear you out in it. 
“Yours truly, TooTLE, Hosea & Co.” 
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From all of which we gather that the firm knew the 
suit on the account had been instituted; also had then 
information from which the conclusion had been drawn 
that Yates had obtained the goods with a fraudulent 
purpose or by false representations. A contrary finding 
would be against a clear preponderance of the evidence 
and manifestly wrong. These things being true, the de- 
fendant in error must be held to have elected to treat the 
sale as valid, and it could not subsequently commence 
and maintain this replevin suit. There is but one brief 
on file, that of plaintiff in error. 

There are some other questions discussed, but their ex- 
amination and decision at this time are not necessary to 
a disposition of the cause, and we will not further notice - 
them. The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


FERDINAND VAN HOUSEN Vv. HERMAN BROEHL. 
FILED OcTOBER 5, 1899. No. 8,848, 


1. Pleading: DeEMURRER TO ANSWER. If an answer raises material 
issues upon the allegations of the petition, a general demurrer 
will be overruled; and this is true if one defense is not well 
pleaded, or open to attack by the demurrer, and others or an- 
other is sufficient. 

2. Answer: Finpines: Verpict. Where, of two pleas in an answer, 
one is sufficient and the other not, and, of the findings to sup- 
port the verdict rendered, the one on the good plea is essential, 
it may sustain the verdict. 

3. Conflicting Evidence: Review. A finding on conflicting evidence 
which has sufficient thereof in its favor will not be disturbed on 
error to the supreine court. 


4, Immaterial Evidence: Harmirss Exxon. The admission of incom- 
petent and immaterial evidence will not work the reversal of a 
judgment, if no prejudice resulted to the rights of the complain- 
ant. 

5. Instructions: HarMLess Error. Alleged errors of the giving or 
refusals of instructions are not available if it is clear they were 
not harmful to the plaintiff in error. 
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REHEARING of case reported in 58 Nebr., 348. Judgment 
below affirmed. 


George B. France, for plaintiff in error. 
Harlan & Taylor, contra. 


HaRRISON, C. J. 


The ‘plaintiff instituted this action to recover an 
amount alleged due him upon a promissory note which, it 
was further pleaded, had been executed and delivered to 
him by the defendant. In the answer the execution and 
delivery of the note were admitted; but it was pleaded 
that the plaintiff had, prior to the commencement of the 
suit, sold or disposed of the note, and that he was the 
owner was denied. It was also stated in the answer that 
at the time of the execution of the note, to secure its pay- 
ment, the maker had made and delivered to the payee a 
mortgage on certain personal property; that the note had 
been by the payee sold to, and was owned by, one Henry 
Van Housen, Sr., to whom, subsequent to the time he 
became the owner of.the note, the payee delivered the 
property described in the mortgage, “with the express 
agreement and understanding that said property was to 
be accepted in full payment of the note and the mortgage 
was to be canceled of record.” During the trial there was 
for the plaintiff an objection to the reception of any evi- 
dence on behalf of defendant on the ground that the an- 
swer did not state a defense, or there was a general de- 
murrer ore tenus to the answer. This was overruled, and 
the trial proceeded, and resulted in a verdict and judg- 
ment for the defendant. The plaintiff prosecuted error 
to this court. The matter was submitted, and in an opin- 
ion filed March 22, 1899, the judgment was reversed. 
For report of the decision see Van Housen v. Broehl, 58 
Nebr., 348. A motion for a rehearing was sustained, and 
the case has been again presented. 

In the former opinion it was determined that inasmuch 

8 
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as there was not a statement in the answer that the 
property deliveréd to the alleged owner of the note and 
mortgage had been by him accepted in full payment, the 
attempted plea of accord and satisfaction was incom- 
plete, lacked a material averment, and the answer did 
not state a defense. With the conclusion embodied in 
the former decision relative to the necessary averments 
of the plea of accord and satisfaction we are satisfied, but 
the answer also raised an issue of the ownership of the 
plaintiff of the note upon which the action was predi- 
cated, and the point thus placed in dispute was a ma- 
terial one. That the note was not owned by the plaintiff, 
but was the property of another person was matter of 
defense. See Johnson v. Chilson, 29 Nebr., 301. It follows 
that the answer in the case at bar stated a defense, and 
that it was not error of the trial court to overrule the ob- 
jection, or what was in effect a general demurrer to the 
pleading. It follows that the assignment in regard to the 
error of the trial court in deciding against this attack on 
the answer must be declared without avail. One of the 
essential findings underlying the verdict for defendant 
was that the note had been transferred by its named 
payee, the plaintiff, and did not belong to him, and while 
the evidence on this point was conflicting, there was suf- 
ficient to sustain the decision of the jury and it will not 
be disturbed. 

It is argued that there were admissions of incompetent 
and immaterial evidence. If there were any errors in the 
matters of this nature to which our attention has been 
challenged they were wholly without prejudice to the 
rights of complainant, and could not work a reversal of 
the judgment. See Gibson v. Sullivan, 18 Nebr., 558. 

It is also urged that the trial court erred in one instruc- 
tion given, and in its refusals to charge the jury in re- 
quests preferred for the plaintiff. An examination of 
these, in connection with the issues as framed and pre- 
sented by the pleadings and evidence, convinces us that 
there was nothing done or omitted which prejudiced the 


° 
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rights of the plaintiff. The judgment of the district 
court is 


AFFIRMED. 


FERDINAND C. Fiske v. ScHoou DIstTRicr oF THE CITY 
oF LINCOLN. 


FILED OCTOBER 5, 1899. No. 8,688. 


Schools and School Districts: ScHooLHousE: Contracts. Adherence 
to views expressed in the former opinion (Fiske v. School District, 
58 Nebr., 163) announced, the judgment reversed, and the cause 
remanded. 


REHEARING of case reported in 58 Nebr., 163. Judgment 
below reversed. 


Stewart & Munger, for plaintiff in error. 
Ricketts & Wilson, contra. 


HaRRISON, C. J. 


In this action the plaintiff sought a recovery for serv- 
ices alleged to have been rendered to the defendant in 
preparing plans, drawings and specifications for school 
buildings pursuant to the terms of a contract between 
the parties. To the petition filed in the district court a 
general demurrer was presented, and on hearing sus- 
tained and the suit dismissed. In an error proceeding to 
this court the matter was submitted, and an opinion was 
filed February 23 of the current year and the judgment 
of the trial court was reversed. The conclusions then 
announced were as follows: “1. A board of education 
has power to contract with an architect to prepare gen- 
eral drawings and specifications for a schoolhouse, as a 
preliminary to determining whether a building, and, if 
so, what kind, shall be constructed, although, for want of 
funds devoted to building purposes, it may at that time 
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have no power to erect the building. 2. Such prelimi- 
nary steps are not a part of the work of construction.” 
The opinion is reported in 58 Nebr., 163. On motion a re- 
hearing was allowed, and there has been a second hearing 
and submission of the cause. 

Tor a statement of the case we refer to the forme 
opinion. It need not be repeated here. It will be noticed 
that the controverted questions relate mainly, if not en- 
tirely, to the right of the plaintiff to recover for pre- 
liminary plans, drawings and specifications which were 
not used or followed in the constructions of any build- 
ings. It is strenuously insisted that the rules announced 
in the opinions in the cases of School District v. Stough, 4 
Nebr., 357, Gehling v. School District No. 56, 10 Nebr., 239, 
School District No. 16 v. School District No. 9, 12 Nebr., 

‘241, State v. Sabin, 39 Nebr., 570, Mizera v. Auten, 45 
Nebr., 239 and Andrews v. School District, 49 Nebr., 420, 
and the principles underlying them, are governable in the 
present controversy and fatal to the claims of the plain- 
tiff. It is asserted that the cases cited directly establish, 
or by fair inference state, that the authority of school dis- 
trict boards or officers to contract in regard to erection of 
buildings, or any subject which will or does involve the 
expenditure of money, is limited by statute and must be 
within the statutory terms; that it must be within the 
funds provided or on hand to meet the proposed expendi- 
tures, and that the party who contracts with the board or 
officers does so at his peril; and must take notice of its or 
their requisite authority or the lack thereof. The fore-’ 
going cases, all except one, treated of acts of school dis- 
trict boards or officers in regard to school buildings or 
the furniture therefor, and which acts were clearly with- 
out or in excess of authority. The exception is the one re- 
ported in 12 Nebr., 241, in which it was held that to state 
a cause of action against a school district a petition must 
disclose that the indebtedness declared upon was one 
which the district could lawfully incur. The projected 
buildings were never erected, the preliminary plans and 
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drawings could not be said to be a part of any construc- 
tion of buildings, and if not, the expense of them was not 
any part of a building, or necessarily to be paid from a 
building fund. They were ordered for the use of the dis- 
trict and were necessary, aS much so as many other ar- 
ticles or services which come within the general ex- 
penses of a school district, and must be paid for, and 
from the general fund. There is a fund from which all 
such expenses are paid, and we may call it a “general 
fund.” It is so recognized and designated in the general 
school law, and payments directed to be made from it. 
See Compiled Statutes, ch. 79, subdiv. 4, sec. 13. There 
was a legitimate expense and charge against the district 
and funds from which it could be properly paid. The 
facts of this case, as stated in the petition, place it clearly 
without the direct terms or the principle of the cases 
cited, to which we have hereinbefore referred. We ad- 
here to the views expressed in the former opinion, and 
the judgment of the district court must be reversed, and 
the cause remanded. 


REVERSED AND REMANDED. 


PAUL IF’. CLARK V. MIsSOURI, KANSAS & TExAs TRUST 
COMPANY. 


Fivep OcToBer 5, 1899. No. 8,947. 


1. Mortgages: RicuT oF Morreacor To Possession. A mortgagor of 
real estate is ordinarily entitled to the possession thereof until 
confirmation of foreclosure sale, and by reason thereof has a 
proprietary interest in the rents and profits. 


: Execution: SALE OF MORTGAGOR’S INTEREST: RENTS. When 
the title and interest of the mortgagor are sold under an execu- 
tion, the purchaser, by the confirmation of such sale and the 
execution of a deed pursuant thereto, is entitled from the date 
thereof to recover the rents from the MORES ECE in possession, 
See Orr v. Broad, 52 Nebr., 490. 
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Error from the district court of Lancaster county. 
Tried below before Houmus, J. Reversed. 


The opinion contains a statement of the case. 


Charles 8. Allen and Joseph R. Webster, for plaintiff in 
error: : 


A mortgage of land is a mere lien, and conveys no right 
to possession, or to rents. At execution sale of mortgag- 
or’s interest in the realty the purchaser acquired mort- 
gagor’s right to possession and to rents, and is not es- 
topped to assert it. See Newton v. McKay, 30 Mich., 382; 
Kidd v. Teeple, 22 Cal., 262; Freeman v. Campbell, 42 Pac. 
Rep. [Cal.], 35; Dutton v. Warschauer, 21 Cal., 624; Seckler 
v. Delfs, 25 Kan., 159; Hogsett v. Ellis, 17 Mich., 373; Ha- 
zeltine v. Granger, 44 Mich., 503; Thomson v. Shirley, 69 
Fed. Rep., 484; Johnson v. Sherman, 15 Cal., 293; Taliaferro 
v. Gay, 78 Ky., 498; Sexton v. Breese, 32 N. E. Rep. [N. Y.], 
133; Hardin v. Hardin, 34 8. Car., 80; Teal v. Walker, 111 
U.S., 252; Russell v. Ely, 2 Black [U. 8.], 575; Argall v. 
Pitts, 78 N. Y., 239; Howell v. Leavitt, 95 N. Y., 617; Godwin 
v. Stebbins, 2 Cal., 105; Jackson v. Robinson, 4 Wend. [N. 
Y.], 486; Jackson v. Fuller, 4 Johns. [N. Y.], 215; Den v. 
Adams, 12 N. J. Law, 99; Jackson v. Deyo, 3 Johns. [N. Y.], 
422; Jackson v. Aldrich, 13 Johns. [N. Y.], 106; Scherrer 
v. Ingerman, 11 N. E. Rep. [Ind.], 10; Nash v. Baker, 40 
Nebr., 294; Wilmott v. Barber, 15 L. R., Ch. D. [Eng.], 96; 
Oliver v. Lansing, 48 Nebr., 338; Montgomery v. Pickering, 
116 Mass., 227; Tarkington v. Purvis, 128 Ind., 187. 

Defendant can not withhold rents to pay taxes, insur- 
ance or improvements. See Carter v. Brown, 35 Nebr., 
670; Cook v. Bertram, 86 Mich., 356; AfcLellan v. Omodt, 
37 Minn., 157; Wheeler v. Merriman, 30 Minn., 372; Ma- 
honey v. Bostwick, 30 Pac. Rep. [Cal.], 1020. 


Thomas Ryan, contra: 


A purchase of rental property at execution sale has 
been held to be purchase of the right to redeem only, and 
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not to carry the right to rents and profits as against a 
mortgagee in possession. See Morton v. Covell, 10 Nebr., 
428. 

Action for use and occupancy can not be founded upon 
a wrongful entry and adverse holding. See Jordan v. 
Mead, 19 La. Ann., 101; Richmond & Lexington Turnpike 
Road Co. v. Rogers, 7 Bush [Ky.], 582; Hall v. Jacobs, 7 
Bush [Ky.], 595; Watson v. McHachin, 2 Jones [N. Car.], 
207; Butler v. Cowles, 4 O., 213; Alitchell v. Pendleton, 21 
O. St., 664; Dalton v. Landahn, 30 Mich., 349; Pierce v. 
Pierce, 25 Barb. [N. Y.], 243; Stockett v. Watkins, 2 Gill 
& J. [Md.], 326; Edmonson v. Kite, 43 Mo., 176; Nance v. 
Alexander, 49 Ind., 516; Espy v. Fenton, 5 Ore., 423; Lank- 
ford v. Green, 52 Ala., 103; Quimby v. Stebbins, 55 N. H.., 
420. 

A mortgagee may retain possession till his debt is paid, 
and is only required to apply upon the debt the excess 
of the rents over taxes, insurance, repairs and like 
charges. See Comstock v. Michacl, 17 Nebr., 288; Kemp v. 
Small, 32 Nebr., 318; Morrow v. Jones, 41 Nebr., 867; 
White v. Atlas Lumber Co., 49 Nebr., 82; Barnett v. Nelson, 
54 Ia., 41; Cook v. Kraft, 3 Lans. [N. Y.], 512; Mosher ». 
Norton, 100 Ill., 63; Harper's Appeal, 64 Pa. St., 315; 
Brown v. Simons, 44 N. H., 475; Brevoort v. Randolph, 7 
How. Pr. [N. Y.], 398; Hagle Ins. Co. v. Pell, 2 Wdw. Ch. 
[N. Y.], 6381; Harper v. Ely, 70 TIL, 581; Powley v. Palmer, 
5 Gray [Mass.], 549; Stinchfield v. Milliken, 71 Me., 567; 
McConnel v. Holobush, 11 Iil., 61; Walton v. Withington, 9 
Mo., 545; Reitenbaugh v. Ludwick, 31 Pa. St., 181; Chap- 
man v. Porter, 69 N. Y., 276; Harrison v. Wyse, 24 Conn., 
1; Tharp v. Feltz, 6 B. Mon. [Ky.], 6; Kellogg v. Rockwell, 
19 Conn., 446; Hennesy v. Farrell, 20 Wis., 46; Brinkman 
v. Jones, 44 Wis., 498; Wood v. Whelen, 93 Il1., 153; Toomer 
v. Randolph, 60 Ala., 356; Downs v. Hopkins, 65 Ala., 508; 
Greer v. Turner, 36 Ark., 17; Anthony v. Rogers, 20 Mo., 
281; Dawson v. Drake, 30 N. J. Eq., 601; Hubbell v. Moul- 
son, 53 N. Y., 225; Martin v. Fridley, 23 Minn., 13; Pee v. 
Swingly, 6 Mont., 596; Roberts v. Sutherlin, 4 Ore., 219. 
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Mortgagee was not wrongfully in possession. Its pos- 
session was legally obtained from the only person it knew 
as a holder of the title, and that was sufficient. See 
Union Mutual Life Ins. Co. v. Lovitt, 10 Nebr., 301; Fulton 
v. Levy, 21 Nebr., 482; Morrow v. Jones, 41 Nebr., 880; 
Hennesy v. Farrell, 20 Wis., 47; Cooke v. Cooper, 18 Ore., 
142; Spect v. Spect, 88 Cal., 442; Russell v. Ely, 2 Black 
[U. 8.], 575. 

The right to maintain ejectment is a test of the right 
to recover rents in a suit at law. See Gillett v. Huton, 6 
Wis., 30*; Tallman v. Ely, 6 Wis., 244*; Brinkman v. Jones, 
44 Wis., 498; Ieading v. Waterman, 46 Mich., 107; Chase 
v. Peck, 21 N. Y., 581; Hubbell v. Moulson, 53 N. Y., 225; 
Madison Avenue Baptist Church v. Oliver Street Baptist 
‘Church, 73 N. Y., 82; Phyfe v. Riley, 15 Wend. [N. Y.], 
248; Parsons v. Welles, 17 Mass., 419; Moulton v. Leighton, 
33 Fed. Rep., 148; Kilgour v. Gockley, 83 Til, 109; Martin 
v. Fridley, 23 Minn., 13; Spect v. Spect, 88 Cal., 487; Cooke 
v. Cooper, 18 Ore., 142. 

The action should be one to redeem from the mortgage, 
and for an accounting. See Fulton v. Levy, 21 Nebr., 483; 
Chase v. Peck, 21 N. Y., 581; Hubbell v. Mowlson, 53 N. Y., 
225; Tallman v. Ely, 6 Wis., 244"; White v. Atlas Lumber 
Co., 49 Nebr., 82. 

The mortgagee, like a receiver, should only be held for 
rent actually received, not for estimated rental value. 
See Comstock v. Michacl, 17 Nebr., 288; Kemp v. Small, 32 
Nebr., 318; Morrow v. Jones, 41 Nebr., 867; Quinn v. Brit- 
tain, 3 Edw. Ch. [N. Y.], 314*; Brown v. South Boston 
Savings Bank, 148 Mass., 300; Afurdock v. Clarke, 59 Cal., 
683; Hidden v. Jordan, 28 Cal., 302. 


Norvat, J. 

Paul F. Clark brought suit in the court below, alleging 
in his petition that on February 28, 1891, he was the 
owner in fee of lots C, D, E and IF, Bigelow’s subdivision 
of lots 11 and 12, block 27, in the city of Lincoln; that 
the defendant forcibly and wrongfully took possession 
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of the premises and held the same from July 15, 1891, to 
February 15, 1895, and that the rental value of the prop- 
-erty was $400 per month, or $17,200, for which sum he 
prayed judgment. The defendant, for answer, denied the 
allegations of the petition, and averred, in substance, 
that during the time stated in the petition defendant was 
the owner of certain mortgages on the said premises exe- 
cuted by one M. I. Bond, the former owner, from whom, 
it is alleged, the defendant received possession and to 
whom it accounted for rents received. The defendant al- 
leges it paid taxes, premium for policies of insurance, and 
made repairs and improvements aggregating more than 
$7,000. The plaintiff replied by a general denial. The 
cause was tried to the court, without the assistance of a 
jury, and at the request of plaintiff special findings of: 
fact were made, which are, in substance, as follows: 

1. That on February 24, 1891, plaintiff, by purchase at 
sheriff’s sale, became the bona fide owner in fee simple of 
the premises, subject to the mortgage liens of the defend- 
ant hereafter described. 

2. That on August 1, 1889, the defendant negotiated 
and made a loan of $30,000 on the property to one M. I. 
Bond, the then owner thereof; that it subsequently, and 
before plaintiff purchased the premises, made said Bond 
another loan thereon, for $22,000, each of which loans 
was secured by a mortgage upon the lots in controversy. 

3. That the defendant, by consent and permission of 
Mrs. Bond, on October 20, 1891, entered into possession 
of the premises and held the same until February 15, 
1895, without the knowledge, conseut or acquiescence of 
plaintiff. 

4, That Mrs. Bond was in possession of the property 
from the time of the completion of the hotel in 1890 until 
October 20, 1891; plaintiff received his sheriff’s deed on 
August 2, 1891, and instituted a forcible detainer suit 
against Mrs. Bond to recover possession of the property, 
which resulted in a judgment of ouster being rendered 
against her on October 20, 1891; that the defendant was 
not a party to that litigation. 
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5. That plaintiff never demanded from defendant the 
possession of the property or the payment of rents. 

6. That the defendant held possession as mortgagee 
from October 20, 1891, to February 15, 1895, collected the 
rents, and applied the same to its own use. 

7. That the fair and reasonable rental value while the 
defendant held possession was the sum of $12,000. 

8. That the sum of $4,178.56 was expended by the de- 
fendant in repairs, taxes and insurance, leaving a bal- 
ance in its hands unaccounted for of $7,821.44, and for 
which amount the defendant is liable to account to the 
plaintiff. 

9. That plaintiff had no knowledge or notice of any 
agreement between Mrs. Bond and the defendant where- 
by she gave possession to the defendant. 

The judgment pronounced was that the defendant 
apply the balance, $7,821.44, upon the mortgages given it 
by Mrs. Bond. Plaintiff moved for judgment in his favor 
on the special findings for the amount of the rents, which 
was overruled, and he has brought the record to this 
court, presenting said ruling for review. 

It is the established doctrine in this state that a mort- 
gagor of real estate is ordinarily entitled to the posses- 
sion thereof until confirmation of foreclosure sale, and by 
reason thereof he has a proprietary interest in the rents 
and profits. See Orr v. Broad, 52 Nebr., 490. It appears 
from the findings of the trial court that the defendant, as 
the mortgagee, entered into possession of the mortgaged 
premises with the consent and permission of Mrs. Bond, 
the mortgagor, and collected the rents and applied the 
same on the mortgage debts, taxes, insurance and re- 
pairs. We consider it plain that under the facts, as 
found, Mrs. Bond could not have recovered rents from 
the defendant, since her consent to its acquiring posses- 
sion of the property created an exception to the general 
rule above stated relative to the rights of mortgagors. 
Did the granting of permission of the mortgagee to take 
possession of the premises prevent the plaintiff from re. 
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covering the rents? This question has been settled in the 
negative by the decision in Orr v. Broad, 52 Nebr., 490, in 
an opinion by Chief Justice Harrison. In that case the 
plaintiff purchased the mortgaged premises at an execu- 
tion sale, which sale was confirmed and the sheriff exe- 
cuted a deed to him. The mortgagee at the time of the sale 
was in posession of the premises by direction of the mort- 
gagors, who had assigned in writing to the mortgagee the 
rents and profits of the mortgaged premises to accrue in 
the future. Under these conditions it was held that the 
purchaser at the execution sale could recover the rents 
from the mortgagee. The court, in the opinion, used this 
apposite language: “The plaintiff who purchased at the 
execution sale, by the confirmation thereof and the deed 
made pursuant thereto, was vested with such title and 
right as were in the judgment debtor at the time the lien 
of the judgment attached to the land. See Code of Civil 
Procedure, secs. 499, 500; Reynolds v. Cobb, 15 Nebr., 381; 
Courtnay v. Parker, 16 Nebr., 311, 21 Nebr., 582; Lamb v. 
Sherman, 19 Nebr., 681; Yeazel v. White, 40 Nebr., 432. 
These were the legal title and right to possession. His 
title and right thus acquired were liable to extinguish- 
ment by the foreclosure of the mortgages, a sale under 
the decree and confirmation thereof. See Harrington v. 
Latta, 23 Nebr., 84; Lincoln Rapid Transit Co. v. Rundle, 
34 Nebr., 559; but until the occurrence of the last men- 
tioned event he had the legal title and right to posses- 
sion. Accompanying the legal title and right to pos- 
session the right to the rents and profits passed to the 
plaintiff; hence, from the date, November 19, 1891, the 
date of the confirmation of the execution sale, and 
deed of the sheriff to the plaintiff, the legal title was 
in him, he had the right of possession, and to collect 
the rents and profits of the real estate.” The case be- 
fore us is governed by the doctrine above stated. It 
is true in that case the purchaser at the execution sale 
demanded possession of the property from the mortgagee, 
while no such demand was made by Clark; but such dis- 
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tinction seems to have been unimportant, for in Orr v. 
Broad no demand for the possession was made until a 
year after the date of the sheriff’s deed, and yet Orr was 
allowed rents from the date of such instrument. That 
Mrs. Bond consented to the defendant going into posses- 
sion can not militate against the plaintiff herein, since at 
the time such consent was given Mr. Clark was the 
owner of the fee, and Mrs. Bond had no interest what- 
ever in the property. The defendant was a trespasser 
from the time it entered into possession, and no demand 
or notice to quit was necessary to make it liable to the 
plaintiff for the rents and profits of the premises. See 
Godwin v. Stebbins, 2 Cal., 105; Jackson v. Robinson, 4 
Wend. [N. Y.], 486; Murphy v. Williamson, 85 Tl., 151. 
Morton v. Covell, 10 Nebr., 423, cited by counsel for de- 
fendant, is not parallel with the case in hand. There the 
mortgagee was in possession of the property at the date 
of the execution sale under an agreement with the mort- 
gagor providing therefor, while at the time Clark became 
the purchaser the mortgagee was not in possession. 
Moreover, Mrs. Bond had no title or interest in the prem- 
ises when she consented to the defendant taking posses- 
sion, her title having terminated by the sheriff’s deed 
prior to the surrender. 

In the brief of defendant it is argued that an action in 
assumpsit will not lie against the defendant, as the rela- 
tion of landlord and tenant did not exist between it and 
the plaintiff. We do not controvert this doctrine. It is 
sufficient to say that the action is tort and not assumpsit. 
See Lundgren v. Crum, 47 Nebr., 242. If the plaintiff had 
been in lawful possession as mortgagee, then it would 
have been entitled to deduct from the rents the amounts 
necessarily expended for taxes, insurance and repairs; 
but it can not withhold moneys to pay these items, since 
it was a trespasser, seizing the property without the con- 
sent of Clark, the then owner of the premises. See Ma- 
honey v. Bostwick, 30 Pac. Rep. [Cal.], 1020. 

For the reasons stated the judgment of the district 
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court is reversed, and the cause remanded for further 
proceedings. : 


REVERSED AND REMANDED. 


NEBRASKA NATIONAL BANK V. HENRY W. PENNOCK. 
FILED OcTOBER 5, 1899. No. 10,695. 


1. Bill of Exceptions: New Tria. The validity of a bill of exceptions 


does not depend upon the time within which a motion for a new 
trial is filed. 


2. Time to File Motion for New Trial. A motion for a new trial, to 
be of any avail, must be filed at the term of court the verdict or 
decision is entered, and, except for newly-discovered evidence, 
within three days aiter the rendition of such verdict or decision. 


3. 


: JourRNAL Entries. The delay of the clerk of the court in 
spreading the verdict or decision on the court journal will not 
have the effect to extend the time within which to file a motion 
for a new trial. 


Error from the district court of Douglas county. 
‘ Tried below before SLABAUGH, J. Affirmed. 


Warren Switzler, for plaintiff in error. 
J. R. Webster and Henry W. Pennoek, contra. 


' NORVAL, J. 


This is the second appearance of the cause in this court, 
the opinion on the former hearing being reported in 55 
Nebr., 188. Subsequent to the entry of the judgment of 
reversal a new trial was had in the court below, which 
terminated in a judgment in favor of the plaintiff in the 
sum of $91.41. The bank prosecutes a petition in error. 

The defendant below has filed a motion to quash the 
pill of exceptions for the reason that the motion for a 
new trial was not filed by the plaintiff in the court below 
within three days after the decision was rendered. This 
motion is not well taken and must be overruled. The 
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validity of a bill of exceptions in no manner depends upon 
the time the motion for a new trial is filed. Indeed, a 
bill of exceptions may be allowed, although no motion 
for a new trial should be made in the cause. 

The amended transcript shows the cause was tried in 
the court below without the intervention of a jury, and 
the decision and judgment were rendered on February 
13, 1899, and that the motion for a new trial was not 
filed until February 17, or four days later. By section 
316 of the Code of Civil Procedure it is provided: “The 
application for a new trial must be made at the term the 
verdict, report or decision is rendered, and, except for 
the cause of newly-discovered evidence material for the 
party applying which he could not with reasonable dili- 
gence have discovered and produced at the trial, shall be 
within three days after the verdict or decision was ren- 
dered, unless unavoidably prevented.” Except for the 
causes enumerated in the foregoing section a motion for 
a new trial must be filed within three days after the entry 
of the decision or verdict. The provisions of the statute 
are not directory merely, but are wholly mandatory, and 
a motion for a new trial filed out of time is of no avail 
and can not be considered, unless an earlier filing was 
unavoidably prevented, or the motion is based upon the 
ground of newly-discovered evidence. See Fov 2. 
Meacham, 6 Nebr., 530; Roggencamp v. Dobbs, 15 Nebr., 
620; Auliman v. Leahey, 24 Nebr., 286; Davis v. State, 31 
Nebr., 240; McDonald v. McAllister, 32 Nebr., 514. Plain- 
tiff not having brought itself within the exception con- 
tained in the statute by showing the filing of the motion 
for a new trial within three days was “unavoidably pre- 
vented,” its motion is unavailing and the grounds stated 
therein can not be considered. 

It is, however, contended that,as the judgment was not 
entered on the journal of the trial court until February 
14, the motion was filed in time. This position is un- 
sound. The statute requires, with certain exceptions, 
that the motion for a new trial shall be filed “within 
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three days after the verdict or decision was rendered,” 
and not three days after the clerk has spread the decision 
upon the court records. As the alleged errors assigned 
in the motion for a new trial can not be reviewed, and no 
others have been brought to our attention by the petition 
in error or in the briefs filed, the judgment must be 


AFFIRMED. 


WILLARD H. DAVIDSON, ADMINISTRATOR, APPELLEE, V. 
GRETNA STATE BANK ET AL., IMPLEADED WITH 
CHARLES W. KEY, APPELLANT. 


FILED OcTOBER 5, 1899. No. 8,981. 


1. Corporations: PAYMENT OF DEBT BY STOCKHOLDER: ACCOUNTING: 
ContRisuTion. Where a stockholder of a state bank advances 
his own funds to pay the debts of the bank in pursuance of an 
agreement of the stockholders that each should contribute in 
proportion to the number of shares of stock held by him, the 
advancing stockholder may maintain an action against the other 
stockholders for an accounting and contribution, without having 
first exhausted the assets of the bank. 


2. Bill of Exceptions: Omissions: REView. Where a bill of exceptions 
discloses that important evidence introduced and considered has 
been omitted therefrom, the findings of the trial court on a 
question of fact will not be reviewed, even though the certificate 
of authentication may state that all the evidence is included in 
the bill. 


3. Harmless Error. Error which is not prejudicial to the party com- 
plaining will not work a reversal. 


AppnwaL from the district court of Sarpy county. 
Heard below before SLABAUGH, J. Affirmed. 


Gregory, Day & Day, for appellant. 
H. C. Lefler, Wright & Stout and John F. Stout, contra. 


NoRVAL, J. 


It appears from the pleadings in this cause that in 
1889 the Gretna State Bank was incorporated under the 
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laws of this state, and that the bank subsequently be- 
came insolvent, and a receiver was appointed by this 
court to wind up its affairs, and pay its debts. At the 
time it became insolvent its capital stock was $10,000, 
all but about $500 of which had been paid up. The 
stockholders were plaintiff’s intestate, James Davidson, 
the defendants Charles W. Key, William M. .Saterfield, 
Paul Boob, John Grabow and A. U. Hancock. Key 
owned fifty-four shares, amounting to $5,400. On No- 
vember 1, 1891, upon application of the stockholders Key, 
Davidson, Saterfield and Boob, with the consent of the 
creditors, the receiver was discharged, on the bank, as 
principal, and the said stockholders, other than Hancock, 
and one Ida D. Hancock, as sureties, entering into a bond 
to the state in the sum of $50,000, conditioned that the 
bank should within four months pay all of its indebted- 
ness, and to hold all creditors harmless by reason of the 
discharge of the receiver, and the turning of the assets 
over to the bank. Thereupon Key was appointed by the 
stockholders to take charge of the bank assets, and to 
close up the business of the concern. He entered upon 
the duties of the trust, and disposed of the property of 
the bank, but failed to pay all of its debts. The peti- 
tion of the plaintiff in the district court alleges the facts 
already stated, and in addition thereto, in substance, 
that, at the time the bank failed, plaintiff’s intestate only 
owned three of the one hundred shares of the capital 
stock, and that Key owned fifty-four shares, Saterfield 
five shares, and Boob two and one-half shares, and that 
Hancock and Grabow were insolvent; that it was agreed, 
at and prior to the giving of the said bond, between the 
stockholders Key, Davidson, Saterfield and Boob, that 
they would contribute to the payment of the debts of the 
bank in proportion to the amount of the capital stock 
then owned by them respectively, and that Davidson was 
compelled to, and did, pay out of his own funds on said 
indebtedness several thousand dollars over and above 
his proportionate share. This suit was brought by the 
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administrator of Davidson’s estate against the bank, 
Key and other stockholders, for an accounting and con- 
tribution. The bank and Key filed separate answers, al- 
leging, inter alia, that James Davidson, deceased, while 
president of the bank, sold seventeenshares of stock at the 
par value of $17,000 to A. U. Hancock, who was the vice- 
president of the bank, and then indebted to it in the sum 
of $2,142, and received in payment for said shares a draft 
drawn by the bank upon the Virst National Bank of 
Omaha, and the amount thereof was charged as an in- 
debtedness of Hancock to the Gretna State Bank; and 
that said sale was in fraud of the creditors and other 
stockholders of said bank. Key in his answer also set 
up a claim of several thousand dollars for services al- 
leged to have been rendered by him in settling the affairs 
of the bank. The averments in these answers were con- 
troverted by the reply of the plaintiff. Upon the trial 
the court found that the solvent stockholders who exe- 
cuted the bond heretofore mentioned had contributed to 
the payment of the debts of the bank as follows: Charles 
W. Key, $1,510.79; W. M. Saterfield, $1,184.33; Paul 
Boob, $592.16; and James Davidson, $9,387.39; that the 
latter had contributed $8,496.42 more than his propor- 
tionate share of the bank debts, and that Saterfield and 
Boob had each paid their proportion of such debts; that 
‘Hancock and Grabow, two of the stockholders, were in- 
solvent, and that Davidson was entitled to contribution 
from Key for the amount of excess which the former had 
‘paid over and above his proportionate share, to-wit, the 
sum of $8,496.42, that being the amount which it was 
found that Key had paid less than his proportion. A 
judgment for said amount was rendered against him in 
favor of the plaintiff. Key has prosecuted this appeal. 
The first argument advanced for a reversal.is that this 
suit could not be maintained by the plaintiff, and Farm- 
‘ers Loan & Trust Co. v. Funk, 49 Nebr., 358, and State v. 
German Savings Bank, 50 Nebr., 734, are cited to sustain 
‘the contention. Those decisions are not in point, as the 
9 
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present suit was not instituted by a creditor of the bank 
to enforce the constitutional liability imposed upon 
stockholders of state banks, but for an accounting be- 
tween the stockholders, and to enforce contribution for 
moneys advanced to pay bank cebts in pursuance of an 
agreement entered into between the stockholders. The 
suit was properly brought. 

It is also urged that the findings of the trial court are 
contrary to the evidence. This question can not be pre- 
sented because all the testimony adduced on the trial is 
not embraced in the bill of exceptions. That document 
discloses that several exhibits introduced on the trial are 
not incorporated in the bill, and with this condition of 
the record we are precluded from considering the evi- 
dence to ascertain if it justified the findings of the trial 
court. See Missouri P. R. Co. v. Hays, 15 Nebr., 231; 
Chamberlain v. Brown, 25 Nebr., 434; Greene v. Greene, 49 
Nebr., 546; Alling v. Fisher, 55 Nebr., 239. 

We quite agree with counsel for appellant that the 
trial court committed an error in making its computation 
of the amount of recovery, as the findings of fact dis- 
close. The holders of sixty-four and one-half shares were 
solvent, Key owned fifty-four shares and Davidson three 
shares. The indebtedness of the bank was found to be 
$12,674.67, which was equivalent to $196.503 per share. 
Key’s portion was $10,611.36, of which he paid $1,510.79, 
leaving a balance of $9,100.57. Davidson’s proportion of 
the indebtedness was $589.52, which sum deducted from 
$9,387.39, the amount found by the court to have been 
paid by him, leaves $8,797.87, to be recovered from the 
other solvent stockholders. It appears from the find- 
ings that Saterfield and Boob, the other two solvent 
stockholders, had each overpaid their proportionate 
share, so that plaintiff was entitled to receive from Key 
$8,797.87, instead of $8,496.42, for which last-named sum 
judgment was rendered in the trial court. Appellant 
can not complain of this error, as it is in his favor, and 
plaintiff has not appealed. 


AFFIRMED. 


* 
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ALFRED R. DUFRENE, APPELLEE, Vv. DAVID D. SMEATON 
ET AL., APPELLANTS. 


FILED OcTOBER 5,1899. No. 8,976. 


1. Appeal: TIME TO FILE TRANSCRIPT: JURISDICTION. To confer juris- 
diction upon this court to review a cause on appeal a transcript 
of the judgment or final order must be filed with the clerk of this 
court within six months from the entry in the district court of 
such judgment or final order. 


2. 


: CONSENT OF PaRTIES. Consent of parties 
can not confer jurisdiction of the subject-matter. 


APPEAL from the district court of Douglas county. 
Heard below before POWELL, J. Dismissed. 


Gregory, Day & Day, for appellants. 
‘Dexter L. Thomas and Howard B. Smith, contra. 


Norvat, J. 


This appeal is prosecuted from a final order rendered 
by the court below on June 25, 1896. The appeal must be 
dismissed for want of jurisdiction, since no transcript 
was filed in this court until December 26, 1896, which 
was more than six months after the entry of the final 
order sought to be reviewed. See Verges v. Roush, 1 Nebr., 
118; Glore v. Hare, 4 Nebr., 181; Horn v. Muler, 20 Nebr., 
98; Chapman v. Allen, 33 Nebr., 129; Withnell v. City of 
Omaha, 37 Nebr., 621. The filing of a transcript of the 
judgment or final order in the appellate court within the 
time prescribed by statute is a jurisdictional matter 
which can not be waived by the parties. 


DISMISSED. 
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CHARLES T. JENKINS V. STATE OF NEBRASKA. 
FILED OcTOBER 5, 1899. No. 10,596. 


Spates: ORDER OF CouRT: DISOBEDIENCE. A party is guilty of con- 
tempt who willfully disregards, or refuses to comply with, an 
order of court directing him to restore the subject-matter of 
litigation, if the court possessed jurisdiction to enter the same, 
although the proceedings may have been never so erroneous. 


Error to the district court for Butler county. Tried 
below before SEDGWIcK, J. Affirmed. 


Charles T. Jenkins and Burr & Burr, for plaintiff in 
error: 

The order directing plaintiff in error to ‘pay money into 
court was rendered without jurisdiction and is void. It 
was, therefore, not a contempt of court to disobey the 
order. See Runyon v. Bennett, 29 Am. Dec. [Ky.], 4315 
Board of Commissioners v. Gorman, 19 Wall. [U. 8.], 661; 
First Nat. Bank v. Rogers, 97 Am. Dec. [Minn.], 241; 
Northwestern Hapress Co. v. Landes, 6 Minn., 564*; City of 
Macon v. Shaw, 14 Ga., 162; Payfer v. Bissell, 3 Hill [N. 
Y.], 289; Hyatt v. Clever, 73 N. W. Rep. [Ia.], 831; Kreglo 
v. Fulk, 3 W. Va.,.74; Creighton v. Keith, 50 Nebr., 813; 
Rhode Island v. Massachusetts, 12 Pet. [U. 8.], 718; Spoors 
v. Cocn, 44 O. St., 497; Reynolds v. Stockton, 43 N. J. Bq, 
211; Ruhland v. Supervisors, 55 Wis., 664; Fleming ». 
Hight, 101 Ind., 466; Cape May S. L. R. Co. v. Johnson, 35 
N. J. Eq., 425; Mayor v. Conover, 5 Abb. Pr. [N. Y.], 251; 
People v. Weigley, 155 Ill., 491; State v. Second Judicial 
District, 50 Pac. Rep. [Mont. ], 852. 

The order directing money to ‘be paid into court was 
void, as being an attempt to collect money without an 
execution. See State v. Jaynes, 19 Nebr., 697; Segear v. 
Segear, 23 Nebr., 307; Mallory Mfg. Co. v. Fox, 20 Fed. 
Rep., 409; “Blanche Page,” 16 Blatchf. [U. 8.], 1 

Other references: Hovey v. Elllott, 167 U.S., 409; Rob- 
ertson v. Davidson, 14 Minn., 427. 
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C. J. Smyth, Attorney General, W. W. Stowell and George 
P. Sheesley, for the state. 


References: Hagan v. Incas, 10 Pet. [U. S.], 400; Den- 
nistoun v. Draper, 5 Blatchf. [U. S.], 336; Ford v. Bushor, 
12 N. W. Rep. [Mich.], 690. 


Norvat, J. 


Charles T. Jenkins, an attorney residing in the city of 
Lincoln, was found guilty of contempt of court by the 
district court of Butler county, and sentenced to pay a 
fine. The record is before us for review. It is disclosed 
that one Arthur Myatt instituted a replevin action in the 
county court of Butler county against Charles T. Jenkins 
and J. B. Morrison to recover possession of certain wheat 
in stack. The property was seized under the writ, and 
possession thereof, upon Myatt’s giving the required 
bond, was delivered to him. He procured the wheat to be 
threshed, and the grain, not being in good condition, in- 
stead of being stored in elevators as was intended, was 
sold to F. P. Van Wickle, of Surprise, for $407.40. By 
agreement or consent of the parties the proceeds of the 
sale were left in the hands of Van Wickle, or rather his 
agent, Mr. Metzger, to await the termination of the liti- 
gation. Subsequently the replevin action was tried, and 
Jenkins obtained judement for the return of the wheat, 
‘ or its value. Three days thereafter he caused an execu- 
tion to be sued out on said judgment, and to be delivered 
to A. J. Stanwood, constable. On the same day Jenkins 
and the officer went to said Metzger, agent of Van 
Wickle, and demanded the proceeds of the wheat, Jen- 
kins falsely stating to Metzger that he had an order 
from the county court to pay over the money to him, and 
exhibited at the time a paper which he claimed to be 
such order. Metzer thereupon asked that a half hour 
be given in which to communicate with Myatt by wire, 
which request was refused, as was also the request that 
he be given five minutes for consultation and considera- 
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tion of the demand for the proceeds of the wheat. Jen- 
kins also threatened that, if the money was not paid over 
at once, they would close up the business of Van Wyckle 
under the said alleged order from the county court. 
Metzger, although at first hesitating, was induced by the 
matters just suggested to and did pay over to Jenkins 
the proceeds of the wheat. The next day, and within the 
time required by law, Myatt filed an appeal bond in the 
replevin cause, and perfected his appeal in the district 
court. In proceedings had therefor in said last named 
court in the replevin action, and upon averment and 
proper proof of said matters, an order was entered re- 
quiring Jenkins to forthwith restore the proceeds of the 
wheat, the subject-matter of the action. Jenkins paid 
$200, and refused to pay the balance of the money. The 
contempt proceedings against him followed. 

Whether the order of the district court that Jenkins 
‘restore the money was based upon sufficient evidence is 
a question not presented by this record. The court had 
jurisdiction of the parties and the subject-matter, and 
even though the order was erron’.;usly made, it consti- 
tuted no reason why Jenkins should defy, or refuse to 
obey, the order of the court. If said order had been void, 
then Jenkins would not have been guilty of contempt in 
disobeying it. See Calvert v. State, 34 Nebr., 616. But, as 
already stated, the court had jurisdiction, and the order 
was not void. At most it was merely erroneous, and . 
Jenkins had no right to disregard or disobey it on that 
ground. He should have instituted appropriate proceed- 
.ings to obtain a review of the order, if he deemed it to 
have been erroneously entered. 

It is argued that the order which was made the basis 
of the contempt proceedings was made to enforce a 
money judgment, and that the accused is not liable to 
punishment as for contempt in refusing to comply with 
such order. This contention is not well founded, inas- 
much as the defendant was not adjudged guilty of con- 
tempt for refusing to pay a money judgment against him, 
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but because he disobeyed an order of court to restore the 
subject-matter of the litigation. 

We have examined and considered the various errors 
assigned, and discover no sufficient reason for disturbing 
the judgment, and it is accordingly 

: AFFIRMED. 


JOHN K. SOWARD v. GEORGE H. Moss. 
Fitep OctToser 5,1899. No. 8,746. 


1. Vendor and Vendee: Ornau Contracts: STATUTE OF FRaups, A 
contract for the sale of lands is void unless the contract, or 
some note or memorandum thereof, is in writing, signed by the 
owner, or his agent authorized in writing. 


2. Deeds: Detivery. A deed placed in the hands of the grantor’s 
agent to be held until the consideration is paid is not a delivery 
to the vendee. 


REHEARING of case reported in 58 Nebr., 119. Reversed. 
W. L. Hand, for plaintiff in error. 
B. O. Hostetler, contra. 


NORVAL, J. 

This case is on rehearing. For former opinion see 58 
Nebr., 119. A reconsideration of the cause has convinced 
us that the former decision was wrong, and we will now 
briefly state the reasons for the conclusion we have 
finally reached. 

The action was to recover the purchase price of certain 
real estate. The statute of frauds is relied upon as a 
defense. Upon this question upon the former hearing 
it was said: “Another argument is that the evidence 
shows that the contract by these parties was an oral one; 
that Moss was not bound to convey, and, therefore, 
Soward is not bound. There are two answers to this 
contention: (1) The proposition of Soward to purchase 
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the land was in writing. Moss accepted this proposition 
and authorized Blue to notify Soward that he had ac- 
cepted it. The letter then written by Blue to Soward, 
informing the latter of Moss’ acceptance of the proposi- 
tion of purchase, was, in effect, Moss’ letter.in writing ac- 
cepting the proposition. (2.) If the letter written by 
Blue to Moss was out of the way, still Moss actually 
made a conveyance of the real estate to Soward, and 
delivered it to his appointed agent. Moss then performed 
the contract, and bound himself by his deed; and, since 
the deed was made and delivered to Soward, the statute 
of frauds is no defense for Soward in an action against 
him to recover the purchase price.” We are now satis- 
fied that we misapprehended the facts on the former 
hearing. In the above quotation we inadvertently 
stated, or assumed as proven, that Blue had written a 
letter to Moss; but Blue did write one to Soward. Blue 
was not the agent of Moss, but represented Soward in 
the transaction, presenting the proposition of the latter 
to Moss and communicating to Soward the oral answer 
of Moss. In so doing he was Soward’s agent. Even 
though Blue was the agent of Moss, yet he could not bind 
the latter, since he possessed no written authority from 
Moss to represent him. By section 5, chapter 32, Com- 
piled Statutes, it is provided: “Every contract for the 
leasing for a longer period than one year, or for the sale 
of any lands, or any interest in lands, shall be void unless 
the contract, or some note or memorandum thereof, be 
in writing, and signed by the party by whom the lease or 
sale is to be made.” And section 25 of the same chapter 
declares: “Every instrument required by any of the pro- 
visions of this chapter to be subscribed by any party may 
be subscribed by his agent, thereunto authorized by 
writing.” Under the provisions of the foregoing quoted 
sections the authority of an agent to sell real estate must 
be in writing, to make the acts of the agent binding on 
the principal, where there has been no subsequent rati- 
fication of the agent’s acts. See Stadleman v. Fitzgerald, 
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14 Nebr., 290; Morgan v. Bergen, 3 Nebr., 209. As no 
written authority was given by Moss to Blue to make 
the sale in question, the contract is not binding upon the 
former unless there has been a ratification by him, which 
proposition we will now consider. 
Moss executed a deed to the land and transmitted the 
same by mail to the First National Bank of Danville, Hli- 
“nois, to be by it delivered to Soward on his paying to 
‘the bank the purchase price. The bank received the 
deed, but it was never delivered to Soward; and the bank 
had no authority to make the delivery without the pay- 
ment of the consideration. The bank was the agent of 
Moss and not of Soward, and as there was no delivery 
of the deed to the vendee or his authorized agent, the 
sale was never consummated. Until the purchaser’s 
money was paid the deed was under the control of Moss, 
who could have ordered the same returned to him. There 
was no such performance of the contract as to take the 
case out of the statute of frauds. The title never vested 
‘in Soward. A deed left in the hands of the grantor’s 
agent to be held until the purchase-money is paid is not 
a delivery to the grantee. See Patrick v. McCormick, 10 
Nebr., 1; Wier v. Batdorf, 24 Nebr., 83. The contract 
being within the statute of frauds, is not binding, and an 
action will not lie thereon to recover the purchase-money. 
The judgment of thedistrict court is reversed, and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


CHARLES SHIVERICK & CoMPANY Vv. R. J. GUNNING 
COMPANY. 


FIED OcToBER 5, 1899. No. 8,701. 
_ Instructions: DAMAGES: EvipENcE. Instructions should not submit 


to the jury elements of damages not embraced within the evi- 
dence adduced on the trial. 


74 NEBRASKA REPORTS. [ Vou. 59 


Shiverick v. Gunning. 


REHEARING of case reported in 58 Nebr., 29. 


Hall € McCulloch, for plaintiffs in error. 
N. HH. Tunnicliff and Elmer E. Thomas, contra. 


NORVAL, J. 


This cause is on rehearing. The former opinion is re- 
ported in 58 Nebr., 29, which contains a sufficient state- 
ment of the facts as well as the questions involved. Rela- 
tive to the measure of damages the trial court charged 
the jury: “The plaintiff is entitled to recover as its meas- 
ure of damages in this action such amount as will com- 
pensate it for the loss it sustained in consequence of 
defendants’ wrongful act in erasing and marking out the 
sign in question, the costs of replacing said sign, includ- 
ing railroad fare of workmen from Chicago or elsewhere, 
if sent specially for that purpose, together with hotel 
bills to plaintiff. The actual cost of repairing, replacing 
and maintaining said sign under its contract to the Dur- 
ham tobacco people is plaintiff’s full measure of dam- 
ages, and this you will ascertain and allow in such sums 
as from a preponderance of the evidence you find to be 
such cost; but you cannot allow exemplary damages— 
that is, you must not assess damages for the purpose of 
punishing the defendant.” This instruction, although 
vigorously assailed upon the former hearing by counsel 
for defendant below, was approved by this court, and the 
giving thereof sustained. After an investigation of the 
subject anew we are convinced that’ we committed a 
grave error inso holding. While hotel bills and railroad 
fare may be proper elements of damages under certain 
contingencies or state of facts, they were improperly al- 
lowed or directed to be taken into consideration, because 
it was not shown upon the trial that it was necessary to 
send workmen from Chicago to replace the sign in dis- 
pute. While it was developed that no one living in 
Omaha was capable of restoring the sign, it was not es- 
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tablished by any evidence that it was essential that paint- 
ers should.be sent from Chicago to do the work. It may 
be that sufficiently competent persons could have been 
obtained in Council Bluffs, Burlington or Des Moines 
to repair this sign. It was therefore error to direct the 
jury to allow plaintiff railroad transportation from Chi- 
cago or elsewhere. And this error was not waived by 
the defendant tendering an instruction upon the measure 
of damages, since the request tendered expressly stated 
evidence of railroad fare was not to be considered in the 
estimation of damages, unless, in replacing the sign, it 
was necessary to bring workmen from another city. 
There is not a particle of proof in the record to justify 
the giving of the instruction quoted above. For this 
error the judgment is reversed, and the cause remanded. 


REVERSED AND REMANDED. 


NATIONAL BANK OF COMMERCE V. THOMAS BRYDEN, 
TRUSTED. 


FILED OcToBER 5, 1899. No. 8,951. 


Chattel Mortgages: REGISTRATION: RIGHT TO PROPERTY. A mortgagee 
of chattels who files the instrument before the rights or liens 
of third parties intervene is entitled to the property as against 
them. 


Error from the district court of Douglas county. 
Tried below before KEysor, J. Reversed. 


E. J. Cornish, for plaintiff in error. 
A. C. Troup, J. W. Carr and W. T. Nelson, contra. 


NoRVAL, J. 


This suit was instituted by Thomas Bryden, trustee, to 
have declared fraudulent and void as to creditors a cer- 
tain chattel mortgage executed by the Phcenix Foundry 
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Company to the National Bank of Commerce. A decree 
was entered in the court below adjudging the mortgage 
void, to review which is the purpose of this proceeding. 
The facts, briefly stated, are these: On December 28, 
1894, the Phenix Foundry Company in good faith exe- 
cuted and delivered to the National Bank of Commerce a 
‘chattel mortgage on property situate in Douglas county, 
to secure the payment of $10,000, of which sum $3,410 
was cash at that time loaned, and $6,590 represented a 
previous indebtedness then due and owing by the mort- 
gagor to the bank. Neither this mortgage nor a copy 
thereof, was filed for record until March, 1895. There was 
no agreement or understanding between the parties that 
the mortgage should be withheld from the record, but the 
omissieu to file the same at an earlier date was due to an 
accidental oversight on the part ef the bank. The mort- 
gaged chattels remained in ‘the possession of the mort-. 
gagor; and the bank did not take possession of or assume 
control over any portion of the chattels during the period 
between the execution and filing of the mortgage in ques- 
tion. The plaintiff and interveners had no notice or 
knowledge of the existence of said mortgage prior to the 
date of the recording thereof. The mortgage was duly 
recorded before either the plaintiff or any one of the in- 
terveners had obtained any lien upon the property. 

_The single question presented by the record is whether 
the failure of the bank to record the mortgage until 
March 20, 1895, rendered the-instrument void as to the 
other creditors of the mortgagor who became such be- 
tween the date of the execution and the filing of the mort- 
gage, but who had not obtained any lien upon the prop- 
erty at the date of such filing. The precise point was de- 
termined in Forrester.v. Kearney Nat. Bank, 49 Nebr., 655, 
it being there stated: “Where a mortgagee of personal 
property, without any intention to defraud, has delayed 
filing ‘his mortgage and taking possession of the property, 
put the instrument is in fact filed, or the mortgagee ob- 
tains and holds actual possession of the property under 
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the mortgage before the rights or lien of any third party 
attaches, the lien of the mortgage is good against a cred- 
itor of the mortgagor who subsequently causes the prop- 
erty to be seized upon attachment or execution.” We are 
satisfied with the conclusion there reached, and the de- 
cision of the trial court in the case at bar being in con- 
flict therewith, the judgment is reversed and the cause 
remanded. : 
REVERSED AND REMANDED. 


First NATIONAL BANK OF PLATTSMOUTH, APPELLANT, V. 
SIMEON RECTOR ET AL., APPELLEES, 


FILED OcTOBER 5, 1899. No. 8,965. 


Religious Societies: Drsrs: LIABILITY OF MEMBER. A member of an 
unincorporated religious society not founded for the purpose 
of gain or pecuniary profit is not individually liable for its debts, 
unless he authorized the incurring of the obligation or subse- 
quently ratified the same. 


_ APPEAL from the district court of Cass county. Heard 
below before RAMSEY, J. Affirmed. 


Beeson & Root, for appellant. 
C. 8. Polk and Stewart &€ Munger, contra. 


Norval, J. 


The unincorporated religious society known as the 
Methodist Episeopal Church of Weeping Water, in No- 
vember, 1888, entered into a written contract with the 
I‘irst National Bank of Plattsmouth for the purchase of 
eighty acres of land in Cass county situate near the town 
of Weeping Water. The land was bought to enable the 
society, by the subsequent sale of the premises, to erect 
and maintain a college or seminary of learning, as well 
as for the advancement of the cause of religion. The 
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society sold forty acres of the land, and the proceeds were 
applied on the claim of the bank. Full payment on the 
contract of the purchase-money not having been made 
as therein provided, the bank commenced foreclosure pro- 
ceedings against the society to subject the other forty 
acres to the payment of the purchase price. A decree 
of foreclosure was entered, the land sold thereunder, and 
the sum realized was applied on the decree, leaving a de- 
ficiency of $1,573.73, for which sum a deficiency judgment 
was rendered in favor of the bank on October 10, 1892. 
Execution was issued on the judgment, and the same 
was levied on the church property. Simeon Rector and 
others, as trustees of the Methodist Episcopal Church of 
Weeping Water, instituted a suit to enjoin the bank from 
selling the church property, to cancel and annul the de- 
ficiency judgment, and to restrain the collection thereof 
upon various grounds, which need not be here-stated. A 
decree was rendered therein perpetually enjoining the 
sale of the church building and parsonage, the court re- 
fusing to enjoin the collection of the deficiency judgment. 
The present suit was instituted by the bank against the 
individual members of the society under sections 24 and 
27 of the Code of Civil Procedure, to subject their indi- 
vidual property to the payment of the deficiency judg- 
ment. Issues were joined, and a trial thereof was had, 
which resulted in a decree in favor of the defendants, 
dismissing plaintiff’s petition. The bank has prosecuted 
an appeal. 

The sole question presented by the record is whether 
under the undisputed facts plaintiff had a right to re- 
cover in the present suit under sections 24 and 27 of the 
Code of Civil Procedure, which reads as follows: 

“Sec. 24. Any company or association of persons 
formed for the purpose of carrying on any trade or busi- 
ness, or for the purpose of holding any species of property 
in this state, and not incorporated, may sue and be sued 
by such usual name as such company, partnership, or 
association may have assumed to itself or be known by, 
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and it shall not be necessary in such case to set. forth 
in the process or pleading, or to prove at the trial, the 
names of the persons composing such company. 

“Sec. 27. If the plaintiff, in any judgment so rendered 
against any company or partnership, shall seek to charge 
the individual property of the persons composing such 
company or firm, it shall be lawful for him to file a bill 
in chancery against the several members thereof, setting 
forth his judgment and the insufficiency of the partner- 
ship property to satisfy the same, and to have a decree 
for the debt, and an award of execution against all such 
persons, or any of them, as may appear to have been 
members of such company, association, or firm.” 

A reading and consideration of the foregoing pro- 
visions leads to the irresistible conclusion that it was 
never the intention of the legislature that said section 
27 should apply to members of church societies or reli- 
gious associations. Execution is permissible to issue 
against the individual under said section only when the 
partnership property of the company or firm is insuffi- 
cient to satisfy the debts thereof. A religious society, 
within the meaning of the statute, can have no partner- 
ship assets. Such a society is not organized for the pur- 
pose of business or profit of its members, but to advance 
and promote the cause of religion. The authorities quite 
generally agree that members of a voluntary unincor- 
porated association, such as a religious society, are not 
individually liable for its debts, unless they authorized 
the incurring of the obligation or subsequently ratified 
the same. The rule is thus stated in 1 Bates on Partner. 
ship at section 75: “A club or unincorporated association 
not formed for the purposes of gain or pecuniary profit 
is not a partnership. The fact that they have common 
property or a joint fund does not make them partners. 
* * * As these associations are not formed for profit 
or loss, if a contract is made in their society name, the 
associates are not bound by it, unless it was authorized 
by them; but all the officers or members who joined in 
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making or authorizing the contract are represented by 
the joint name, and they are liable upon it, on the ground 
of principal and agent and not of partnership.” ‘To the 
same effect is Mechem, Agency, sec. 72; and a like doc- 
trine was recognized and applied by this court in Horn- 
berger v. Orchard, 39 Nebr., 639. In the case with which 
we are dealing there is no averment or proof that the de- 
fendants authorized the making of the contract with the 
bank, or that they afterward, with knowledge thereof, 
ratified the same. The decree is right, and is 


AFFIRMED. 


MINNIE ZIMMERMAN, APPELLEE, V. PHInip J. ZIMMER- 
MAN, APPELLANT. 


FILED OCTOBER 5, 1899. No. 8,970. 


1. Appeal: TRIAL BELow: REVIEW oF RuLines. An appeal in an equity 
cause will not present for review the rulings made during the 
progress of the trial. 


2. Divorce: EXTREME CRUELTY. Evidence examined, and held sufficient 
to justify the granting to the wife a decree of divorce on the 
ground of extreme cruelty. 


: ALiMony. The condition, situation and standing of the 
parties, financially, and otherwise, duration of their marriage, 
the amount and value of the husband’s estate, the source from 
which it came and whether the wife contributed anything to 
the common fund are proper matters to be considered in award- 
ing permanent alimony. 


4, 


Excessive alimony should not be allowed. 


APPEAL from the district court of Gage county. Heard 
below before Stuy, J. Reversed. 


_E. O. Kretsinger, for appellant. 


Hazlett & Jack, contra. 


‘Vou.59] - SEPTEMBER TERM, 1899. 81 


Zimmerman v. Zimmerman. 


NORVAL, J. 


Minnie Zimmerman brought a suit for divorce in the 
court below on the ground of extreme cruelty. The de- 
fendant filed an answer and cross-petition praying that 
he be granted a divorce from the plaintiff. The cause 
was referred to Hon. A. H. Babcock to take the testi- 
mony, and report the same to the court with conclusions 
of fact and law. The referee made his report, finding 
that plaintiff was entitled to a divorce, the care and cus- 
tody of her two minor children, and $3,000 as alimony. 
The defendant filed exceptions to said report, which were 
overruled by the court, and a decree was rendered con- 
firming the report of the referee. ‘The cause is here on 
the appeal of the defendant. 

IEXxception is taken to the refusal of the referee during 
the trial to require plaintiff to submit to a physical ex- 
amination of her person. This ruling is not reviewable, . 
since the cause is before us on appeal. See Ainswor th v. 
Taylor, 53 Nebr., 484; Alling v. Nelson, 55 Nebr., 161; Vil- 
lage of Syracuse v. apes, 55 Nebr., 738. 

‘Complaint is made that the evidence fails to dastain 
the finding that the defendant was guilty of extreme 
cruelty towards the plaintiff. The testimony adduced by 
the plaintiff before the referee upon this branch of the 
case, in many respects, is of too disgusting and revolting 
a nature to permit of its being detailed or summarized in 
an opinion. Suffice it to say that the record discloses by 
clear and satisfactory proofs that the defendant on many 
occasions was guilty of extreme cruelty towards his wife. 
His conduct was shown to be so inhuman as to make her 
living with him unbearable. In justice to the defendant 
it should be stated that his testimony, if believed, would 
entirely exonerate him from the charge of extreme cru- 
elty imputed to him by his wife; and to some extent he 
is corroborated by witnesses called in his behalf. The 
finding of the referee is supported by the evidence of 
Mrs. Zimmerman, and she was corroborated by other 

10 
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witnesses to such an extent as to justify the granting to 
her of the decree of divorce, although the proofs would 
have warranted a decree in favor of the defendant. 

We are convinced that the allowance of $3,000 perma- 
nent alimony, and the further sum of $125 a year for the 
support and maintenance of the two children, until they 
reach the age of fourteen years, was excessive. It ap- 
pears that the parties have been married less than three 
years, that the property of the defendant was accumu- 
lated prior to their marriage, and that the wife contrib- 
uted nothing thereto. In the allowance of permanent 
alimony the condition, situation and standing of the 
parties, financially and otherwise, and the duration of 
their marriage, the amount and value of the husband’s 
property, and whether the wife contributed anything to 
the common fund, are proper matters to be considered. 
The amount of permanent alimony should be reduced to 
$2,500, and the allowance for the support of the children 
cut down to $100 a year. The decree in all other re- 
spects, including the amounts allowed the referee and 
stenographer respectively, is affirmed. The decree as to 
alimony and support of the children is reversed, and the 
cause remanded to the district court with directions to 
modify its former decree in accordance with this opinion. 


REVERSED AND REMANDED. 


B. F. Srurtrvaxt Company v. BoHN SasH & Door 
CoMPANY AND DIXON NaTIONAL BANK ETL AL., IN- 
TERVENERS. 


FireD OcTOBER 5, 1899. No. 8,690. 


4. Garnishment: Monxrey rn Cusropia LEcts. Money in custodia leyig 
js not subject to the process of garnishment. 

: WAIVER OF DEFENSE. The garnishee may waive the 

defense that the money is not liable in his hands to garnishment. 


2. 
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3. Conflicting Evidence: ReEvirw. Findings of fact based on con- 
flicting evidence will not be disturbed on review. 


4, Review: Parties. One not prejudiced by a judgment can not ob- 
tain a review thereof. 


REHEARING of case reported in 57 Nebr., 671. Judgment 
below reversed in part. 


John P. Breen, for plaintiff in error. 
Byron G. Burbank, contra. 


NoRVAL, J. 


At the last term of this court the petition in error was 
dismissed, it being held that money-about to be paid to a 
clerk of the district court to be distributed under decree 
of such court can not be reached by garnishment out of 
county court against distributee. See 57 Nebr., 671. A 
rehearing has been allowed, and the cause again submit- 
ted for our consideration. 

Tt is insisted that no one but Mr. Moores, the garnishee, 
had the right to raise the objection that the fund was in 
custodia legis or question the validity of the attachment. 
We think the contention sound. But he could and did 
* waive the defense that he was not liable to be garnisheed 
by not making objections on that ground in the court be- 
low. The garnishment proceedings were not void, but 
voidable only in case the officer made a defense that the 
money sought to be garnisheed was in the custody of 
the law, and for that reason was not liable to be reached 
by the process invoked by the plaintiff. 

The district court found the issues in favor of the in- 
terveners and against the plaintiff. This finding having 
been based on conflicting evidence, in obedience to a long 
line of decisions, can not be disturbed on review. 

In argument it is said that in no.event was it proper 
for the trial court to render judgment in favor of the 
interveners and against the garnishee; that the proper 
practice would have been to have dismissed the proceed- 
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ings in attachment. Whether this contention is sound or 
not we are not called upon to decide, since the garnishee 
has not sought a reversal of the judgment: rendered 
against him, and one not prejudiced by a judgment can 
not obtain a review thereof. See Burlington & M. R. R. 
Co. v. Martin, 47 Nebr., 56. It follows that the plaintiff 
can not be heard to complain of the judgment rendered 
against the garnishee. 

Not only was the judgment entered against the gar- 
nishee for the full amount of money in his hands, but the 
interveners recovered $75 as interest thereon against the 
plaintiff. The recovery of interest was wholly unauthor- 
ized. The attached fund was never in their hands, and 
merely because the same was tied up by garnishment 
proceedings is no reason why the plaintiff should pay 
interest on the money. The judgment of the trial court 
allowing interest is reversed, but in al] other respects is 
affirmed. 

Complaint is made of the recovery of costs against the 
plaintiff. It and the interveners claimed independently 
and adversely the money in dispute, and the rights of 
each to the same were fully litigated, and plaintiff, hav- 
ing been unsuccessful, should pay the‘ costs. 


JUDGMENT ACCORDINGLY. 


Fannip E. BOWMAN, ADMINISTRATRIX, V. CITY OF 
OMAHA. 


FILED OcroBER 5, 1899. No. 10,594. 


Municipal Corporations: NEGLIGENCE: Ponps: Dara oF CHILD. A 
municipal corporation is liable for the death of a child who was 
drowned in a pond of water situate in part on a public street 
and in part on abutting Jots, when shown that the accumula- 
tion of water was occasioned by the negligence of the city in 
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filling in the street with earth, that no fence or barrier was 
erected, and that the child entered the pond from the street. 
City of Omaha v. Richards, 49 Nebr., 244, followed. 


Error from the district court of Douglas county. 
Tried below before KrEysor, J. Reversed. 


Silas Cobb, for plaintiff in error. 
W. J. Connell and HE. H. Scott, contra. 


NoRVAL, J. 


Fannie E. Bowman, as administratrix of the estate 
of Albert Bowman, deceased, recovered a judgment 
against the city of Omaha in the district court of Doug- 
las county in the sum of $1,000, for negligently causing 
the death of her intestate. This judgment, on error pro- 
ceeding brought to this court by the city, was reversed. 
See City of Omaha v. Bowman, 52 Nebr., 298. Subse- 
quently the plaintiff filed an amended petition in the 
court below, to which a general demurrer was interposed 
by the city, sustained by the court, and the action dis- 
missed. Error proceeding has been prosecuted by the 
plaintiff. , 

The sufficiency of the amended petition is the sole ques- 
tion presented. In the former opinion filed herein it was 
stated as a reason why plaintiff could not recover that it 
was not shown that her intestate went upon the pond in 
which he was drowned from Davenport street, and hence 
it could not be charged that the failure of the city to 
erect a barrier or fence between the street and the prop- 
erty abutting thereon on which the pond was located 
was the proximate cause of the boy’s death. The 
amended pleading was doubtless framed to meet the ob- 
jections to a recovery pointed out in the previous opin- 
ion, and we are constrained to hold that counsel for plain- 
tiff in that regard has not been wholly unsuccessful. The 
amended petition alleges that “Albert D. Bowman came 
to his death through the negligence of the city of Omaha, 
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on the 15th day of June, 1892, by drowning in a pond of 
water, which negligence consisted in permitting the ac- 
cumulation of said water, and in allowing said water to 
accumulate, and be and remain by the side of Davenport . 
street, near Twenty-eighth street, within the limits of the 
city of Omaha, as well as to remain beside of an alley 
next south of Davenport street, and running parallel 
thereto, and upon lots 3, 4, and 5, block 3, Drake’s Addi- 
tion to the city of Omaha, all fronting upon said Daven- 
port street; * * * that there was at said time no fence 
around said lots and no visible boundary line between 
them and Davenport street, said acts and conditions be- 
ing the negligence complained of herein as well as the 
acts and conditions hereinafter named, said water being 
at the time of said death over public property of the city, 
to-wit, over part of the property set apart by said city 
for sidewalk purposes, and said water lying at said time 
in close proximity to said Davenport street at the place 
where said death occurred.” The petition also charges 
that the pond was formed by the city negligently filling 
with earth Davenport street at a point where a ravine 
crossed it without leaving any outlet for the water; that 
there was no barrier or fence of any sort, or precaution 
of any kind taken, to protect children lawfully in that 
city against falling or going into said pond, which was 
attractive and enticing to children of tender age, many 
of whom were in the habit of playing in said pond, which 
was known to the officers and authorities of the city; that 
deceased was seven years of age, and while lawfully in 
vicinity of said pond with other children, yielded to the 
natural instinct of childhood, “went upon said pond im- 
mediately from said Davenport street, where said pond 
bordered and lay in close proximity to same,” and while 
innocently engaged in playing in and upon said pond of 
water, on a section of the sidewalk which had been dis- 
lodged from its proper place and used as a raft, the 
child was drowned. These averments take the case out 
of the doctrine announced by this court on the former 
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hearing of the cause. The case as made before disclosed 
that there was a strip of ground at least six feet wide be- 
tween the street and the pond of water, and that young 
Bowman did not enter the pond from the street. Now 
the case made by the plaintiff on paper shows that the 
water in the pond extended to, and over, the sidewalk, 
a portion of the street, and that plaintiff’s intestate actu- 
ally entered the pond from Davenport street. The case 
is governed by City of Omaha v. Richards, 49 Nebr., 244, 50 
Nebr., 804. It is suggested by the city attorney that the 
last-named case, in effect, although not in express terms, 
was overruled by City of Omaha v. Bowman, 52 Nebr., 293. 
The court did not so intend. A clear distinction between 
the two cases exists, as was pointed out in City of Omaha 
v. Bowman, supra. The district court erred in sustaining 
the demurrer, and the judgment must be 


REVERSED. 


Miron B. WHITNEY ET AL., APPELLANTS, V. SALLIE H. 
H. LOWE ET AL., APPELLEES. 


FILED OcTOBER 5,1899. No. 8,939. 


1. Mortgages: Recorps: Notice. The record of a mortgage is con- 
structive notice of the existence of the debt which the mortgage 
was given to secure. 


: ASSIGNMENT OF Coupons. The assignment of coupons se- 
cured by a mortgage is, pro tanto, an assignment of the mortgage. 


3. : UNAUTHORIZED RELEASE. The release of a mortgage by one 
who is not the owner of the debt, although possessed of appar- 
ent authority to enter satisfaction, is ineffective, except as to 
those who deal with the property relying in good faith upon 


such release. 


APPEAL from the district court of Douglas county. 
Heard below before Knysor, J. Reversed. 


D. M. Vinsonhaler and Edward C. Wright, for appellants. 
t 
' ‘Meikle & Gaines and F. B. Tiffany, contra. 
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SULLIVAN, J. 


This action was brought to forrclose a real estate mort- 
gage given by Sallie H. H. Lowe and her husband, Will- 
iam W. Lowe, to the Lombard Investment Company. 
The debt secured was evidenced by a coupon bond for 
the principal sum of $60,000. The appellants are the re- 
- ceivers of the mortgagee,and have succeeded to its rights. 
The Presbyterian Hospital of Philadelphia became, by 
purchase and assignment, the owner of the bond and 
mortgage. The investment company, having guarantied 
payment of the debt, both principal and interest, as the 
same should mature, was obliged, under its contract, to 
take up two coupons representing interest installments, 
upon which the mortgagors had defaulted. Afterwards 
John L. Welsh bought the mortgaged premises, paid the 
amount due the Presbyterian Hospital, and obtained from 
it a release of the mortgage. The balance of the consid- 
eration was applied to the payment of other liens against 
the property. To defeat this suit, which was brought to 
collect the coupons redeemed by the mortgagee, Welsh 
relies on the release and the fact that he did not actually 
know that the coupons were outstanding. The material 
part of the answer is as follows: “These defendants fur- 
ther say that at the time Sally H. H. Lowe and William 
W. Lowe sold and conveyed said land to John L. Welsh, 
as alleged in paragraph 11 of said petition, the mort- 
gage described in said petition was fully released of 
record by the Presbyterian Hospital of Philadelphia, and 
that these defendants had no knowledge or information 
whatever as to the non-payment of the coupons held by 
the plaintiffs herein, and that in the purchase of said 
property said defendant John L. Welsh relied wholly 
upon the title as it appeared of record in the office of the 
register of deeds of Douglas county, Nebraska, at that 
date, and that he did not know that the plaintiffs herein 
claimed any interest therein, or any lien thereon, until 
long after said property was conveyed to him, and the 
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-purchase-money for the same paid in full.” The district 
court denied the specific relief demanded in the petition, 
and the plaintiffs bring the record here for review by 
appeal. 

We find in the bill of exceptions an express admission 
that the Lowes sold and conveyed the mortgaged prem- 
ises to Mr. Welsh on March 21, 1894, and that the release 
was not executed until the following day. It is also ad- 
mitted that the deed from the Lowes to Welsh was re- 
corded on April 6, 1894, and that the release from the 
Presbyterian Hospital was not filed in the office of the 
register of deeds until April 13, 1894. Thus it appears 
conclusively that Welsh did not buy the property on the 
faith of a recorded release and on the assumption that 
the mortgage to the Lombard Investment Company was 
not a subsisting incumbrance. The averments of the an- 
swer are not sustained by the proof. The record of the 
mortgage was notice to the world of the existence of the 
debt. This debt has not been entirely paid, and the mort- 
gage release is, therefore, partially ineffective. The as- 
signment of the coupons was pro tanto an assignment of 
the mortgage given to secure their payment. See Stude- 
baker Bros. Mfg. Co. v. McCargur, 20 Nebr., 500; Todd v. 
Cremer, 36 Nebr., 430; New England Loan & Trust Co. v. 
Robinson, 56 Nebr., 50. To the extent of its interest in the 
security the investment company was authorized to ac- 
knowledge satisfaction. See Daniels v. Densmore, 32 
Nebr., 40. The Presbyterian Hospital could neither ac- 
knowledge satisfaction for it, nor discharge its lien from 
the land. If a mortgagee enter satisfaction of the mort- 
gage after the debt has been assigned, a subsequent pur- 
chaser of the property who acquires title on the faith of 
the record, and without notice of the assignment, will be 
protected; but as to all other persons the lien of the mort- 
gage will not be impaired. See Whipple v. Fowler, 41 
Nebr., 675. The facts in the case of Griffith v. Salleng, 
54 Nebr., 362, were substantially identical with those in 
the case at bar, and it was there held that the assignee 
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of the coupons was entitled to enforce his security. 
Welsh knew that the coupons had been issued; he knew 
that they were covered by the mortgage, and he was not 
justified in assuming that they had been paid. The judg- 
ment is reversed, and the cause remanded with directions 
to the district court to render a decree in accordance with 
the prayer of the petition. 


REVERSED AND REMANDED. 


CoUNCIL BLUFFS SAVINGS BANK, APPELLEB, V. Lizzin M. 
SMITH ET AL., APPELLANTS, 


FILED OCTOBER 5, 1899. No. 8,974. 


1. Homestead: MortaaGE: ACKNOWLEDGMENT. The homestead of a 


married person can not be incumbered by a mortgage which is 
not acknowledged by both the husband and the wife. 


2. Acknowledgment: CERTIFICATE OF OFFICER: IMPEACHMENT. The 
‘certificate of an officer having authority to take acknowledg- 
Menis can not be impeached by showing merely that such offi- 
cer’s duty was irregularly performed. 


When the party executing a deed or mortgage 
knows that he is before an officer having authority to take 
acknowledgments, and intends to do whatever is necessary to 
make the instrument effective, the acknowledging officer’s offi- 
cial certificate will be, in the absence of fraud, conclusiye in 
favor of those who in good faith rely on it. 


AprraL from the district court of Madison county. 
Heard below before ROBINSON, J. Affirmed. 


W. HE. Reed, for appellants. 
8S. O. Campbell, James Nichols and Powers & Hays, contra. 


SULLIVAN, J. 


This is an appeal from a judgment of the district court 
foreclosing two real estate mortgages. One of the ap- 
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pellants is the wife of J. M. Smith, and the other is the 
wife of Albert V. Smith. J. M. and Albert V. were en- 
gaged in mercantile business in the city of Madison under 
the firm name of Smith Bros. They became indebted in 
the sum of $1,646.40 to the firm of Groneweg & Schoent- 
gen, of Council Bluffs, Iowa; and on February 12, 1895, 
being requested to pay or secure the claim, promised, if 
their wives would join them, to execute mortgages on 
their respective homesteads. Thereupon negotiable notes 
representing the indebtedness were signed by the Smiths 
and two mortgages to secure the same were made out. 
Each mortgage covered the family homestead of one of 
the parties. The instruments were handed to 8. O. Camp- 
bell, a notary public, who called next day on the appel- 
lants to secure their signatures and acknowledgments. 
It is conceded that appellants signed the mortgages when 
- presented to them by the notary, but it is denied that 
there was any formal acknowledgment of either instru- 
ment. The evidence is somewhat conflicting, but the trial 
court was justified in finding, and we presume did find, 
that each of the appellants executed the mortgage on her 
homestead voluntarily, with knowledge of Campbell’s offi- 
cial character, understanding the purpose for which he 
was present, and realizing fully the probable consequence 
of her act. That the plaintiff, the Council Bluffs Savings 
Bank, purchased the notes in good faith, before maturity, 
and became the assignee and owner of the mortgages 
was expressly admitted on the.trial. It is claimed, and is 
doubtless true, that the appellants yielded reluctant con- 
sent to the giving of the mortgages; and it is possible that 
one of them was induced to consent because she believed 
her husband’s statement that the creditors would take the 
property any way. But however that may be, the fact re- 
mains that in the end the execution of each of the mort- 
gages was a deliberate and voluntary act, the perform- 
ance of which is authenticated in the manner required by 
law. About this there is no dispute. The action is not 
defended on the theory that the mortgages were made 
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and delivered under circumstances that would render 
them ineffective regardless of the homestead character of 
the mortgaged property. : 

The contention of appellants, as we understand it, is 
that there was in fact no conventional acknowledgment 
of the mortgages (no assent in legal form to the validity 
of the instruments), and that they are, therefore, void 
under the provisions of section 4, chapter 36, Compiled 
Statutes, 1897, which declares: “The homestead of a mar- 
ried person can not be conveyed or incumbered unless the 
instrument by which it is conveyed or incumbered is exe- 
cuted and acknowledged by both husband and wife.” It 
must, we think, be conceded that the evidence, if com- 
petent, is sufficient to show that neither of the appellants 
declared in terms to the notary that the execution of the 
mortgage was her -voluntary act and deed. The circum- 
stances seemed to indicate that the formality was alto- 
gether superfluous and might with propriety be waived. 
The conduct of the parties, and what they said at the 
time they executed the instruments, so clearly denoted 
their purpose that it naturally.appeared to them and to 
the notary that a formal characterization of their acts 
was unnecessary. There is no pretense that the notary 
acted in bad faith, or that there was any artifice in his 
failure to observe the customary practice in taking ac- 
knowledgments. Undoubtedly all parties to the transac- 
tion did what was believed to be necessary to make the 
mortgages valid liens upon the property therein de- 
scribed. The attempt to repudiate them is the result of 
an afterthought. On the established facts it is quite 
clear that the notary’s certificates can not be impeached 
and that the evidence offered to dispute the recitals of 
fact therein contained must be rejected. The general rule 
is that the certificate of an officer having authority to 
take acknowledgements can not be overthrown by show- 
ing that his duty was irregularly performed. He is the 
person designated by the statute to certify to the due exe- 
cution of deeds, mortgages and other instruments affect- 
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ing the title to real property, and his official certificate, in 
regular form, is, in the absence of fraud, conclusive in 
favor of those who in good faith rely upon it. Any other 
rue would work incalculable mischief. It would open 
wide the door to frand and perjury, and make recorded 
acknowledgments a snare to persons dealing with land 
on the faith and credit of the public records. See Banning 
v. Banning, 80 Cal.,271; Lowell v. Wren, 80 Tl, 238; Louden v. 
Blythe, 16 Pa. St., 582; Rollins v. Menager, 22 W. Va., 461; 
Baldwin v. Snowden, 11 O. St., 203; Moore v. Fuller, 6 Ore., 
272; Tichenor v. Yankey, 89 Ky., 508; Johnston v. Wallace, 
53 Miss., 8331; Pool v. Chase, 46 Tex., 207; Jinwright v. Nel- 
son, 105 Ala., 399. “Tor reasons of public policy, and to 
protect innocent purchasers,” say the supreme court of 
West Virginia, “it has been uniformly held that when a 
married woman appears before a justice of the peace for 
the purpose of acknowledging a deed, and does in some 
manner attempt to do what the law requires to be done, 
the certificate is conclusive of the facts therein stated as 
regards innocent purchasers. See Pickens v. Knisely, 29 
W. Va.,1. In Jones on Mortgages, section 500, the rule is 
stated as follows: “As to statements of fact contained in 
a certificate of acknowledgment which is regular in form, 
such, for instance, as the fact that the grantor appeared, 
and acknowledged the execution of the instrument, they 
can only be impeached for fraud. Evidence which is 
merely in contradiction of the facts certified to will not 
be received.” The question has been before this court in 
several cases. In Pereau v. Frederick, 17 Nebr., #17, it was 
held that “a certificate of acknowledgment of a deed or 
mortgage is prima facie correct and cannot be impeached 
except for fraud, collusion or imposition.” In Phillips v. 
Bishop, 35 Nebr., 487, it is said that the formal attestation 
of an acknowledging officer can be overthrown “only by 
clear, convincing, and satisfactory proof that the certifi- 
cate is false and fraudulent.” To the same effect is 
Barker v. Avery, 36 Nebr., 599. It appearing in this case 
that there was what may be considered an irregular ac-. 
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knowledgment, that the notary acted in good faith, and 
that the appellants intended by signing the mortgages in 
his presence to make them valid liens upon their home- 
steads, the conclusion is unavoidable that the judgment 
of the district court is right and must be 


AFFIRMED. 


ARLINGTON STATE BANK ET AL., APPELLANTS, V. EDMUND 
PAULSEN ET AL., APPELLEES. 


FILED OcToBeER 5, 1899. No. 8,608. 


1. Review: QuEsTIONS BELow. A question not litigated in the court 
below will not ordinarily be considered by this court. 


2, Executors: UNAUTHORIZED CONVEYANCES: ESTOPPEL. Executors who 
have made conveyances in violation of the terms of the will 
under which they are administering an estate are not estopped 
in their representative capacity from denying that the convey- 
ances are invalid, and that they do not transfer the title or 
interest of the devisees. 


Executors who attempt to transfer the en- 
tire estate in land to a third person, who executes a mortgage 
thereon, and uses the proceeds for the benefit of the estate, are, 
as devisees, estopped from denying that the title passed by the 
conveyance, or that the mortgage is valid. 


4, And in such case the estoppel is binding 


upon the creditors of such devisees. 


5. Rights of Creditors. Except in cases of fraudulent conveyances, 
a@ creditor can reach nothing more than the right, title and 
interest of his debtor in the property seized. 


REHEARING of case reported in 57 Nebr., 717. Former 
judgment vacated, and judgment below affirmed. 


E. Wakeley, A. C. Wakeley, Paul Charlton and C. A. Bald- 
win, for appellants. 


Hamilton & Maxwell, Cowin &€ McHugh and F. A. Brogan, 
contra. 
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SULLIVAN, J. 


At the January term a judgment was rendered revers- 
ing the decree of the district court, and remanding the 
cause with directions to award subrogation to the United 
States National Bank and the Omaha Loan & Trust Com- 
pany. See Arlington State Bank v. Paulsen, 57 Nebr., 717, 
78 N. W. Rep., 303. Afterwards, on the motion of the Ar- 
lington State Bank and the Blair State Bank, a rehearing 
was allowed, and the cause having been orally argued is 
again submitted. It will not be necessary to recount here 
. the events out of which the litigation has arisen. The 
original opinion contains an accurate statement of all 
the facts necessary to a comprehension of the case. 

The principal contention of counsel for appellants is 
that the question of subrogation was not properly pre- 
sented for decision, and that the conclusion announced 
upon that subject is, in any view of the case, unwar- 
ranted. It may be that the views expressed in the opinion 
are radical; that the decision is a new development of the 
doctrine of subrogation, and that it goes too far. The 
question is an important one, but we will not stop now to 
determine it, because it appears incontestably from the 
record that the right of appellees to subrogation was 
neither claimed nor litigated in the court below. The 
correctness of the former decision on this branch of the 
case will, therefore, remain an open question. 

Upon two other points we were mistaken. In the opin- 
ion of Commissioner RAGAN it is said that the executors 
were not estopped from denying that any title or interest 
passed by the deeds to Lammrich and the mortgages to 
the appellees. Doubtless as executors they were not es- 
topped, but as devisees they certainly were. Beyond all 
question they intended to convey to Mrs. Lammrich the 
entire estate in the land, so that she might borrow money 
thereon. They expressly covenanted that the fee was 
conveyed, and she, in the mortgages, covenanted that she 
was the owner of the fee. On these instruments the exec- 
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utors obtained appellees’ money, which has been used di- 
rectly or indirectly for their individual benefit. It would 
be strange, indeed, if these equitable owners of the land 
could, in a court of conscience,repudiate the conveyances 
while retaining the money which was obtained through 
their execution. That they are estopped, under these cir- 
cumstances, from denying the validity of the appellees’ 
mortgages is, we think, fully established by Wells v. 
Steckelberg, 52 Nebr., 597. 

It was also said, or implied, in the opinion of Commis 
sioner RAGAN that if the executors are estopped from 
denying that the mortgages are valid liens on their in- 
dividual interest in the property, such estoppel is not 
binding upon their creditors. This is not a correct state- 
ment of the law. Estoppels would be of slight practical 
value in the administration of justice, if they interposed 
no barrier to the creditors of the persons estopped. IEx- 
cept in cases of fraudulent conveyances, the creditor can 
reach nothing more than his debtor's right, title and in- 
terest in the property seized. he law can not transfer to 
a purchaser at an execution or judicial sale a right in 
property which it does not recognize as belonging to the 
debtor. 

The law does not recognize appellants’ judgment-debt- 
ors as having an interest in the land in question, freed 
from the appellees’ mortgages. The appellants cannot re- 
claim what their debtors have lost by estoppel: The judg- 
ment heretofore rendered by this court is set aside, and 
the decree of the district court is, in all things, 


AFFIRMED. 
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WILLIAM KRULL EY AL. V. StraTE OF NEBRASKA, EX REL. 
ALLEN P, FURGASON. 


FILED OCTOBER 5, 1899. No. 10,942. 


1. Evidence: WRITTEN INSTRUMENTS: OBJECTIONS TO ADMISSION. An 
objection to the introduction in evidence of a written instru- 
ment, to which is appended the names of several persons, on 
the ground that it is “incompetent, immaterial and irrelevant,” 
is too general to be considered, and such objection does not raise 


the question of the genuineness of the signatures to the instru- 
ment offered. 


2. Schools and School Districts: SELECTION of BUILDING: MANDAMUS. 
A school district which does not own a schoolhouse may, at a 
special meeting duly called, select a building in which to hold 
school, and direct its board to lease the building selected; and 
mandamus will lie to compel the board to execute its command. 


3. 8 : Notice or District Mestine. A notice calling a 
district meeting to fix the place where school shall be held is 
sufficiently comprehensive to justify the electors, assembled in 
pursuance of the call, in adopting a resolution directing the dis- 
trict board to rent a designated building to be used as a school- 
house. 


Error from the district court of Lancaster county. 
Tried below before HOLMES, J. Affirmed. 


The opinion contains a statement of the case. 


Wilson & Brown, for plaintiffs in error: 


A school site can only be changed at an annual meet- 
ing, and the action taken at the special meeting was in- 
effectual for such purpose. A school site consists not so 
much in the mere land on which the schoolhouse may 
stand as in the real and substantial thing—the school. 
It would be to little purpose that the law guards against 
the changing of the school site, if the school itself may 
be taken from the proper place of holding it. See Wilber 
v. Woolley, 44 Nebr., 739; State v. Marshall, 32 Pac. Rep. 
[Mont.], 648. ; 

11 
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Morning & Berge, contra: 


The special meeting had authority to do all things 
expressed in the notice, and such implied power as was . 
necessary to enable it to do those things. See Peters v. 
Township of Warren, 56 N. W. Rep. [Mich.], 1051; People 
v. Board of Hducation, 1 N. Y. Supp., 598. 

The fact that a secretary for the special meeting was 
chosen does not make his minutes the only evidence of 
what occurred, but oral testimony was admissible for that 
purpose. See State v. Hutchins, 33 Nebr., 335; Ross v. City 
of Madison, 1 Ind., 281; Baker v. Inhabitants of Windham, 
13 Me., 74; Chamberlain v. Dover, 13 Me., 466; School Dis- 
trict v. Clark, 51 N. W. Rep. [Mich.], 529. 


SULLIVAN, J. 


The parties to this litigation are the members of the 
school board of district No. 77 of Lancaster county. The 
object of the suit was to obtain a peremptory writ of man- 
damus against the moderator and director, the plaintiffs 
in error, commanding them to execute, on behalf of the 
district, a written lease for a building to be used for 
school purposes during the current school year. The de- 
fense to the action was that the execution of the lease 
was within neither the duty nor authority of the board. 
The trial court found the issues in favor of the relator, and 
awarded a peremptory writ. It appears that the district 
is not the owner of a schoolhouse, but is the owner of a 
plot of vacant ground upon which it intends at some time 
to erect a school building. It also appears, either di- 
rectly or inferentially, that for several years last past the 
school has been taught in an old butcher-shop located 
near the geographical center of the district, but that the 
lease for such building did not extend beyond the school 
year of 1898-99. At the annual meeting in June last it _ 
was decided to hold nine months school during the cur- 
rent year, but it was not determined where school should 
be held. Afterwards, at a special meeting which, accord- 
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ing where school shall be taught during the school year 
beginning July 10, 1899,” the following motion was 
adopted by a unanimous vote: “Moved and carried that 
the board be instructed to rent the Parsons building, 
known as the Spellman store-room, for a term of nine 
months, not to exceed $8 per month.” No other business 
was transacted. In pursuance of the authority conferred 
by the special meeting, the relator arranged to rent the 
Parsons building, and requested the respondents to join 
him in making the lease. They positively declined to co- 
operate with him, or to have anything to do with the mat- 
ter, for the reason, it would seem, that they had already 
caused the butcher-shop to be removed to the school site, 
and had promised the owner to rent it for a schoolhouse 
if he would repair it to their satisfaction. 

The first contention of respondents is that the special 
meeting was not lawfully convened. This claim is based 
on the fact that there was no distinct proof that the sig- 
natures to the special request for the meeting were genu- 
ine. The document was received in evidence, and the 
court was entitled to consider it. Counsel objected to its 
reception, it is true, on the ground that it was “incompe- 
tent, immaterial and irrelevant,” but did not point out 
any special reason why it should not be received. The ob- 
jection was too general to be effective. It did not inform 
the court of the precise point upon which its ruling was 
sought, so that it might act intelligently. The utter 
worthlessness of such an objection as a means of raising 
the question of the due execution of an instrument, or the 
genuineness of the signatures thereto, has been fre- 
quently declared by this court. See Gregory v. Langdon, 
11 Nebr., 166; Rupert v. Penner, 35 Nebr., 587; Maul v. 
Drezel, 55 Nebr., 446. 

Another point made by counsel for seasonabnts is that 
the action taken by the special meeting was not within 
the terms of the call. Liberally and fairly construed we 
think it was. The purpose of the meeting was to fix a 
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place where school should be held, and it can not be 
doubted that the voters intended to effectuate that pur- 
pose by directing the district board to rent a particular 
building for the ensuing school year. The district being 
without a schoolhouse of its own, the power to determine 
where school should be held carried with it, of course, 
as a necessary incident, authority to do whatever might 
be necessary to secure the right to occupy the premises 
designated. We are of opinion, therefore, that the spe- 
cial meeting was within the limits of its jurisdiction in 
designating a building, and directing its board to rent 
the same for a period of nine months. But it is said that 
the-effect of the action taken at the special meeting was 
to change the school site, which under the statute can 
not be lawfully done except at an annual meeting. The 
site owned by the district was not changed. That is 
clear. The building in which school was formerly held 
did not belong to the district; and the district had, at the 
time of the special meeting, no right, title, interest or 
claim in or to it. Consequently it can not be said to be, 
in any sense, a school site. Evidently the respondents 
did not themselves regard it as a school site within the 
meaning of section 8, subdivision 2, chapter 79, Compiled 
Statutes, 1899, for without authority from the district 
electors they have caused it to be removed from its origi- 
nal location. The judgment of the district court is right, 
and is 7 


AFFIRMED. 


NorroLK BEET-SuGAR COMPANY Vv. THOMAS G. HIGHT. 
FILED OcTOBER 5, 1899. No. 10,780. 
1. Pleading: AMENDMENTS. A petition in which the cause of action is 


insufficiently or defectively stated may be amended by adding 
other allegations to remedy or cure the defects. 


: LIMITATION OF AcTions. The statute of limitations 
does not run against an amended pleading wherein the amend- 
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ment consists in setting forth a more complete statement of the 
original cause of action. 


[vty 


. Master and Servant: NEGLIGENCE: ScopE oF FIMPLoYMENT: In- 
sTRucTIOoNS. Jn the trial of an action grounded in negligence it 
is proper to submit to the jury the question whether the plain- 
tiff was, at the time he received the injury, engaged in the per- 
formance of work outside of his contract, and different in char- 
acter from that which he has undertaken to perform. 


ia 


Conflicting Evidence: Review. A special finding of the jury based 
upon conflicting evidence will not be disturbed. 


or 


. Master and Servant: Risks oF EMPLOYMENT. A servant, while tem- 
porarily employed in a more hazardous service than that for 
which he has been engaged, assumes only such risks in connec- 
tion with the work as are equally open and apparent to himself 
and his employer. 


6. 


: Scopre oF EMPLOYMENT: Novice oF DancER. If a servant is 
ealled by his master to perform work beyond the scope and 
terms of his employment, and there are hazards incident to the 
extra service which are, or ought to be, known to the master, 
and which the servant, on account of ignorance or lack of ex- 
perience, does not understand or appreciate, it is the duty of 
the master to point them out—to indicate the peril and the 
means of avoiding it. 


: CONTRIBUTORY NEGLIGENCE. But if the dan- 
ger is in fact known to the servant, or if the accident could be 
avoided by the exercise of ordinary care on his part, the doc- 
trine of contributory negligence forbids a recovery. 


Error from the district court of Madison county. 
Tried below before ALLEN, J. Affirmed. 


See opinion for statement of the case. 


Robertson & Wigton, for plaintiff in error: 


The amendment to the petition introduced a new cause 
of action, against which the plea of the statute of limita- 
tions should have been sustained. See Union P. I. Co. v. 
Wyler, 15 Sup. Ct. Rep., 877; Denman v. Chicago, B. & Q. 
R. Oo., 52 Nebr., 140; Mayo v. Spartanburg, U. & C. R. Co., 
218. E. Rep. [S. Car.], 10; Chicago, B. & Q. R. Co. v. Jones, 
37 N. E. Rep. [Il], 247; American Salt Co. v. Heiden- 
heimer, 15 S. W. Rep. ['Tex.], 1038; Anniston & A. R. Co. v. 
Ledbetter, 9 So. Rep. [Ala.], 73; Smith v. Missouri P. R. 
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Co., 50 Fed. Rep., 760; Fish v. Farwell, 43 N. B. Rep. [Tl.}, 
367; Gulf, C. & 8S. F. R. Co. v. Thompson, 16 8. W. Rep. 
[Tex.], 174; Morales v. Fisk, 18 S. W. Rep. [Tex.], 495; 
Nugent v. Adsit, 53 N. W. Rep. [Mich.], 620; Wigton ». 
Smith, 57 Nebr., 299. 

The law imposes the same obligation upon the servant 
to avoid apparent dangers while doing work without 
the scope of his employment as it does if the work is 
within the scope of his employment, and the servant as- 
sumes the risks incident to the performance of the work. 
See Leary v. Boston & A. R.-Co., 1389 Mass., 580; Cole v. 
Chicago & N.-R. Co., 71 Wis., 114; Wheeler v. Berry, 95 
Mich., 250; Prentiss v. Kent Furmture Mfg. Co., 63 Mich., 
478; Wormell v. Maine C. R. Co., 79 Me., 397; Fort Smith 
Oil Co. v. Slover, 58 Ark., 168; Paule v. Florence Mining 
Co., 80 Wis., 350; Hogan v. Northern P. R. Co., 53 Fed. 
Rep., 519. 


Brome & Burnett and Mapes & Hazen, contra: 

The cause of action stated in the amended petition is 
the same as that upon which the action was originally 
based. The amendment consists merely of the state- 
ment of other and additional facts relevant to the cause 
of action originally set forth, and the action is not barred 
by the statute of limitations. The original petition 
stated a cause of action. See Norfolk Beet-Sugar Co. v. 
Hight, 56 Nebr., 162; McKeighan v. Hopkins, 19 Nebr., 34; 
Merrill v. Wright, 54 Nebr., 517; Sanger v. City of Newton, 
184 Mass., 308; Smith v. Missouri P. R. Co., 5 0. C. A. [U. 
8.], 557; Kuhns v. Wisconsin, I. d N. BR. Co., 76 Ta., 67; 
Bucl v. St. Louis Transfer Co., 45 Mo., 562; Lottman v. 
Barnett, 62 Mo., 159; Gourley v. St. Louis & 8. F. R. Co., 
35 Mo. App., 87; Eylion Land Co. v. Mingea, 7 So. Rep. 
[Ala.], 666;. Scovill v. Glasner, 79 Mo., 449; North Chicago 
Rolling Mill Co. v. Monka, 107 Ill., 340; Sherman Oil & 
Cotton Co. v. Stewart, 42 S. W. Rep. [Tex.], 241; Craven 
v. Walker, 29 S. E. Rep. [Ga.], 152; Schneider-Davis Co: v. 
Brown, 46 S. W. Rep. [Tex.], 108; Ruberg v. Brown, 27 8. 
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E. Rep. [S. Car.], 873; Hlting v. Dayton, 67 Hun [N. ¥.], 

'425; People v. Cook, 62 Hun [N. Y.], 304; Dana v. Me- 
Clure, 39 Vt., 197; Rand v. Webber, 64 Me., 191; Verdery 
v. Barrett, 89 Ga., 349; Kansas P. R. Co. v. Runkel, 17 Kan., 
145; Cross v. Evans, 29 C. C. A. [U. S.], 529; Chicago & 
N.W. R. Co. v. Gillison, 50 N. E. Rep. [Il.], 657; AWiddle- 
sew Banking Co. v. Smith, 27 C. C. A. [U. 8.], 485; Triplett 
v. Morris, 44 5. W. Rep. [Tex.], 684. 


SULLIVAN, J. 


The plaintiff, Thomas G. Hight, recovered a judgment 
against the Norfolk Beet-Sugar Company on account of 
personal injuries which he sustained while engaged in 
the service of the defendant. The original petition al- 
leged that the plaintiff was employed by the defendant 
in its sugar factory as a common laborer; that in the 
room where he was at work there was a rapidly moving 
belt used to propel certain machinery; that defendant’s 
foreman negligently ordered plaintiff to take a gunny- 
sack and wipe from such belt some water which had ac- 
cumulated thereon; that plaintiff had no experience in 
the use and operation of such machinery, and was ignor- 
ant of the peril involved in yielding obedience to the fore- 
man’s direction; that he proceeded, in the manner indi- 
cated by the foreman, to wipe the water from the belt, 
and while so doing, his hand, coming in contact with the 
belt, was drawn over the wheel on which the belt was 

_ running, and was crushed and mangled. To this petition 
a demurrer was sustained on the theory, no doubt, that 
the plaintiff was injured while engaged in the work for 
which he was employed, and that the accident in ques- 
tion was within the risks impliedly assumed. After- 
wards the pleading was amended by adding thereto an 
allegation to the effect that the plaintiff’s duty to his 
employer was simply to sweep the floor of the room in 
which he was injured, and that the wiping of belts was 
not within the scope of his employment. It is now in- 
sisted by the defendant that this amendment introduced 
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into the case a new cause of action and one which was, 
at the time, barred by the statute of limitations. This— 
view of the matter was not accepted by the trial court 

and it does not commend itself to us. The gravamen of 

the action alleged in the original, as well as in the 

amended, petition was the wrongful act of defendant’s 

foreman in requiring plaintiff to perform a dangerous 

service without informing him of the danger. In both 

pleadings the same negligent act is assigned as the basis 

for a recovery. The amendment is a mere amplification 

of the original statement. It charges no additional 

wrongful act, but merely states another fact to sustain 

the charge already made. In support of our conclusion 

that the cause of action stated in the amended petition 

was not barred by the statute of limitations we refer to 

MecKeighan v. Hopkins, 19 Nebr., 33; Merrill v. Wright, 54 

Nebr., 517; North Chicago R. M. Co. v. Monka, 107 IN1., 340; 

Kuhns v. Wisconsin, I. & N. R. Co., 76 Ia., 67; Scovill v. 

Glasner, 79 Mo., 449; Smith v. Missouri P. R. Co., 5 C. ©. 

A. [U. S.], 557. 

The jury, in addition to their general verdict, found 
specially that the plaintiff was injured while performing 
work outside of his regular employment, and not em- 
braced in the contract of hiring. This finding, counsel for 
defendant insist, is not sustained by sufficient evidence. 
We think it is. Hight’s testimony tended to show that 
he was engaged by the company’s foreman for a particu- 
lar purpose, viz., to sweep and keep clean the floor of 
the “filter-press room,” and that the handling and care 
of the running belts, or any work of that character, was 
not contemplated by either party as being within the 
scope of the employment. Whether the work in which 
plaintiff was engaged at the time of the accident was out- 
side of his duties and different in character from that 
which he had undertaken to perform, depending, as it 
does, upon the contract, was properly left to the jury to 
decide. They have decided it upon conflicting evidence. 
Their conclusion has been approved by the trial court; 
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and we see no reason why we should not accept it as con- 
clusive. 

‘The court in the tenth paragraph of the charge to the 
jury said: “A servant assumes the risks arising from the 
manner in which the business of the master in which he 
is engaged is conducted, when they are known to him, or 
are apparent and obvious to persons of his experience 
and understanding if he voluntarily enter into the em- 
ployment or continue in it without complaint or objec- 
tion to the hazards, and he cannot recover for injuries 
thus sustained. If however the servant is suddenly 
called on by the master to perform a duty not falling 
within the scope of the duties of his contract of employ- 
ment and he does so he will have a right to rely upon 
the implied assurance of the master that the danger to 
his person to be encountered thereby is such only as can 
be guarded against by the exercise of ordinary care and 
prudence on his part, and if he use such care and pru- 
dence and is injured the master will be liable.” This in- 
struction, it is claiméd, is erroneous because it relieves 
the servant from the duty of exercising his faculties to 
protect himself from the apparent dangers incident to 
the work which he is required to do. The criticism, we 
think, altogether unwarranted. The theory of the in- 
struction, of course, is that the danger of handling run- 
ning belts may not be fully understood by ordinary la- 
borers, and that one who engages to sweep floors in a 
factory does not, in contemplation of law, represent that 
he is qualified to wipe water from such belts or that he 
has any adequate appreciation of the risk incident to 
work of that character. The plaintiff having been in- 
jured, according to the special verdict, while temporarily 
employed in a more hazardous service than that for 
which he had engaged, he assumed and took upon him- 
self only such risks in connection with the work as were 
equally open and apparent to himself and his employer. 
See Pierce, Railroads, 378; 2 Thompson, Negligence, p. 
976, sec. 7. 
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The rule that a servant assumes the risks ordinarily 
incident to the service in which he is engaged, and is 
presumed to have contracted with reference to such risks, 
does not measure the master’s duty when he calls upon 
his servant to do work beyond the terms and intention of 
his contract. The law in such case is that if there are 
hazards incident to the extra service which are, or ought 
to be, known to the master, and which the servant, on 
account of ignorance or lack of experience, does not un- 
derstand or appreciate, it is the master’s duty to point 
them out—to indicate the peril and the means of avoid- 
ing it. See Smith v. Peninsular Car Works, 60 Mich., 501; 
Consolidated Coal Co. v. Wombacher, 134 II1., 57;.Consoli- 
dated Coal Co. v. Hacnni, 146 TL, 614; Wood, Master and 
Servant, sec. 349. But if the danger is in fact known to 
the servant, or if the accident could be avoided by the ex- 
ercise of ordinary care on his part, the doctrine of contrib- 
utory negligence forbids a recovery. By their verdict the 
jury have in effect said that the plaintiff was without 
fault in connection with the accident, and that the work 
in which he was engaged when injured was of such a 
character that the risks incident thereto were not as fully 
understood and appreciated by him as by the defendant's 
foreman. We can not say that these conclusions are un- 
justifiable deductions from the evidence. We can not de- 
clare, us a matter of law, that the plaintiff possessed suffi- 
cient knowledge to enable him to comprehend the. char- 
acter and extent of the danger to which he was exposed. 
The judgment of the district court is 

AFFIRMED. 


STATE OF NEBRASKA V. L. J. ABBOTT, 
Firep OcToBER 18, 1899. No. 10,850. 
Statutes: EvipENCE of ENACTMENT. The enrolled bill, authenticated 


by the proper officers of the house, approved by the governor, 
and filed with the secretary of state, and the journals of the 
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houses are the official records of the proceedings of the legisla- 
ture relative to the enactment of the law, and are the only com- 
petent evidence in a controversy in regard to the due passage of 
the bill, or in respect to alleged material errors in its substance. 


Error from the district court of Lancaster county. 
Tried below before Hotmgrs, J. Affirmed. 


The facts are stated in the opinion. 


Silas A. Holcomb and W. B. Price, for the state: 


The enrolled bill is only prima facie evidence of the 
enactment of a law. Records of legislative proceedings 
may be introduced in evidence to show that a statute 
was not enacted according to constitutional methods. 
See State v. McClelland, 18 Nebr., 238; Nesbit v. People, 36 
Pac. Rep. [Colo.], 221; Supervisors v. Heenan, 2 Minn., . 
281; Field v. Clark, 148 U. S., 649; Purdy v. People, 4 Hill 
[N. Y.], 884; Leonard v. Southern P. R. Co., 21 Ore., 560; 
State v. Platt, 2 So. Car., n. s., 150; City of Watertown v. 
Cady, 20 Wis., 528; Meracle v. Down, 64 Wis., 323; State 
v. Swan, 40 L. R. A. [Wyo.], 195; Gardner v. Collector, 6 
Wall. [U. 8.], 499; State v. Robinson, 20 Nebr., 96; In re 
Groff, 21 Nebr., 647; State v. Moore, 37 Nebr., 13; In re 
Granger, 56 Nebr., 260; Webster v. City of Hastings, 56 
Nebr., 669; Jones v. Hutchinson, 43 Ala., 721; Moody »v. 
State, 48 Ala., 115; Chicot County v. Davies, 40 Ark., 200; 
Glidewell v. Martin, 51 Ark., 559; Fowler v. Peirce, 2 Cal., 
195; People v. Dunn, 80 Cal., 211; Spangler v. Jacoby, 14 
Ill, 297; Hollingsworth v. Thompson, 12 So. Rep. [Ala.], 15 
Berry v. Baltimore & D. P. R. Co., 41 Md., 446; Legg v. 
Mayor, 42 Md., 220; Strauss v. Heiss, 48 Md., 292; Rode 
v. Phelps, 80 Mich., 598; People v. Burch, 84 Mich., 408; 
State v. Mead, 71 Mo., 266; Opinions of Justices, 35 N. H., 
579; De Bow v. People, 1 Denio [N. Y.], 9. 


4. 8. Tibbets and Ed P. Smith, contra: 


References: United States v. Ballin, 144 U.8.,1; People 
v. Mchlroy, T2 Mich., 450; Attorney General v. Rice, 64 
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Mich., 385; In re Granger, 56 Nebr., 260; People v. Board 

of Police, 75 N. Y., 38; People v. French, 91 N. Y., 260; 


Kehn v. State, 93 N. Y., 291; Hawkeye Ins. Co. v. Brainard, 
72 Ia., 130; Hoffman v. Chippewa County, T7 Wis., 214. 


HARRISON, C. J. 


The defendant in error, prior to April 1, 1897, became 
by appointment superintendent of the hospital for the 
insane at Lincoln, and during the time he was such officer, 
anterior to the date mentioned, he drew his salary in ac- 
cordance with its amount as fixed by law (see Com- 
piled Statutes, ch. 40, sec. 58), and appropriated by the 
legislature of 1895, at the rate of $2,500 per annum. 
During the two years from the said date he collected 
salary as if established at $2,000 per year, but at or after 
- the expiration of the two years he filed with the auditor 
of public accounts a claim for what he asserted, and 
now contends, was the balance due him, $1,000, or $500 
for each year. His claim was disallowed by the auditor, 
but on appeal to the district court of Lancaster county, as 
the result of a trial, the order of the auditor was reversed 
and a judgment entered in favor of the claimant. The 
state presents the case to this court for review. It is the 
contention for the state that by the general salary act, or 
House Roll 615, passed by the legislature of 1897, there 
was appropriated for the payment of the salary of th- cu- 
perintendent of the hospital for the insane at Lincoln $2,- 
000 per year, or $4,000 for the biennium, while for the de- 
fendant in error it is asserted that the appropriation was 
$2,500 for each year, and $5,000 for the two. It is claimed 
for the state that in the original bill, as introduced in the 
house of representatives, the amounts were $2,500 per 
year and $5,000 for the two years; tkat the bill was so 
amended in the house as to read $2,000 instead of $2,500, 
and $4,000 in place >f $5,000. The enrolled bill which was 
signed by the officers of the senate and house, and pre- 
sented to and approved by the governor, and. filed in the 
office of the secretary of state, a certified copy of which 
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was introduced in evidence, disclosed the items of appro- 
priation in question as $2,500 for each year and $5,000 for 
the biennial period. This raised a presumption, or estab- 
lished prima facie, that the sums appropriated to pay the’ 
superintendent of the hospital for the insane at Lincoln 
during the two years were as claimed by the defendant in 
error, and that both houses of the legislature had so fixed 
them by the bill or act. The state introduced in evidence 
the original bill, House Roll 615, or what was in the office 
of the secretary of state; and was offered as such bill or 
roll, and as received there were with it in each instance, 
pinned on the face of one of the pages of the bill, what 
purported to be amendments of it. .There were several of 
these. Some of them had on them, in blue pencil marks, 
the word “adopted,” or the word “carried,” and others 
were not marked. One of these, which by its terms pur- 
posed to amend the portion of the bill which referred to 
the salary of the superintendent of the hospital for the in- 
sane at Lincoln, was attached with a pin to the face of 
the page of the bill on which appeared the items of appro- 
priation for the payment of said salary, and it had on its 
face, in blue pencil marks, the word “adopted.” There 
‘was also offered and received what it was claimed is 
the engrossed House Roll 615, and in this the appro- 
priations in controversy appear as contended for by 
the state. All recitations of the journals of both sen- 
ate and house in which there was any reference to 
House Roll 615 were introduced in evidence. There 
was also made of evidence a report to the house of a com- 
mittee which had been appointed to confer with a com- 
mittee of the senate in relation to senate amendments to 
House Roll 615. ‘To the introduction of these matters 
by the state, to which we have alluded, objections were 
interposed for the defendant in error, and they were 
received each subject to the objection. The journal of 
the house discloses that the bill was amended and passed 
that body.as amended, but does not give any light in re- 
gard to the substance or subject-matter of any amend- 
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ment. The journal of the senate contained statements 
from which appeared the amendments proposed in the 
body, also the report of its conference committee in re- 
spect to House Roll 615, but in none of them was there 
any mention of the items of appropriation herein the sub- 
ject of dispute. It also appeared in a journal that the 
bill, after agreement upon amendments and final pas- 
sage, was duly presented to the governor. 

In regard to what will establish a law as passed by 
the legislature, if the question arises, it has been stated: 
The decisions may be classified into those in which the - 
enrolled bill has been deemed conclusive, and those rec- 
ognizing the doctrine that courts will look back of 
said bill and examine and consider the journals of the 
legislature. See 23 Am. & Eng. Ency. Law, 200. In some 
cases the courts of last resort have approved the recep- 
tion in evidence of the engrossed bil]. See 23 Am. & Eng. 
Ency. Law, 198; Berry v. Baltimore & D. P. R. Co., 41 Md., 
463; 20 Am. Rep., 69; Hollingsworth v. Thompson, 12 So. 
Rep. [La.], 1. In this state we have not decided the en- 
rolled bill to be conclusive, but have examined the legis- 
lative journals. In no case up to the present has the 
supreme court approved the reception and consideration 
of anything more or further than we have just stated. 
See Hull v. Miller, 4 Nebr., 503; Cottrell v. State, 9 Nebr., 
125; Ballou v. Black, 17 Nebr., 389; State v. McClelland, 18 
Nebr., 236; State v. Robinson, 20 Nebr., 96; In re. Groff, 21 
Nebr., 647; State v. Van Duyn, 24 Nebr., 586; State v. Moore, 
37 Nebr., 13; Inre Granger, 56 Nebr., 260. In the case last 
cited the consideration of other evidence than the en- 
rolled bill and the journals was in effect disapproved. 
On the general proposition see, also, Webster v. City of 
Hastings, 56 Nebr., 752. In Ames v. Union P. R. Co., 64 
Fed. Rep., 165, in the determination of whether an act of 
the legislature of this state had been so passed as to be- 
come a law, after reference to sections 8, 10 and 11, 
article 3, of our constitution, and in the body of the opin- 
ion to several of the decisions of this court on-the subject, 
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it was stated: “Held, that the most such constitution 
authorizes is that, in respect to certain matters, evidence 
may be sought in the journals of the two houses, which 
will prevail over that which appears on the enrolled bill 
as found in the secretary of state’s office. * * * Parol 
testimony is not admissible to impeach the validity of an 
act which is shown by the record to have been duly and 
legally passed.” In Ee parte Howard-Harrison Iron Co., 

24 So. Rep. [Ala.], 516, there was presented a question 
- similar to the one in the case at bar. It was observed in 
the body of the opinion: “Of course the presumption is 
that the bill signed by the presiding officers of the two 
houses and approved by the governor is the bill which the 
two houses concurred in passing, and the contrary must 
be made to affirmatively appear before a different con- 
clusion can be justified or supported. So here it must be 
made to affirmatively appear that amendments of the 
house bill in question were adopted by the senate, and 
were not concurred in by the house. And this must be 
shown by the journals of the two houses. No other evi- 
dence is admissible. The journals can neither be contra- 
dicted nor amplified by loose memoranda made by the 
clerical officers of the houses. To these the courts can not 
look for any purpose.” In the syllabus: “The journals 
of both houses of the legislature are the only evidence 
admissible to show that amendments to a bill were 
adopted by one branch and not concurred in by the other, 
and that the bill as signed by the governor was not the 
bill passed.” 

We will now turn to some of the provisions of the con- 
stitution and the laws of this state which relate to the 
matter in hand. 

In section 8, article 3, of the constitution appears the 
following in regard to the legislature, its work, records 
ete.: “Each house shall keep a journal of its proceedings, 
and publish them (except such parts as may require 
secrecy) and the yeas and nays of the members on 
any question, shall at the desire of any two of them be 
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entered on the journal. All votes in either house shall be 
viva voce. The doors of each house and of committee 
of the whole shall be open, unless when the business is 
such as ought to be kept secret. Neither house shall, 
without the consent of the other, adjourn for more than 
three days.” In section 10: “The enacting clause of a 
law shall be, ‘Be it enacted by the legislature of the 
State of Nebraska’ and no law shall be enacted except 
by bill. No bill shall be passed unless by assent of a 
majority of all the members elected to each house of the 
-legislature and the question upon final passage shall be 
taken immediately upon its last reading and the yeas and 
nays shall be entered upon the journal.” In section 11: 
“Every bill and concurrent resolution shall be read at 
large on three different days in each house, and the bill 
and all amendments thereto shall be printed before the 
vote is taken upon its final passage. No bill shall con- 
tain more than one subject, and the same shall be clearly 
expressed in its title. And no law shall be amended tn- 
less the new act contain the section or sections so 
amended and the section or sections so amended shall be 
repealed. The presiding officer of each house shall sign in 
the presence of the house over which he presides, while 
the same is in session and capable of transacting busi- 
ness, all bills and concurrent resolutions passed by the 
legislature.” All laws shall be published in book form 
and distributed among the counties. See Constitution, 
art. 3, sec. 24. Every bill passed shall be presented to the 
governor, and, if he approves and signs it, it shall become 
a law, otherwise not, except he disapproves and returns 
it to the legislature, together with his stated objections, 
when it may or may not be passed over his veto, as the 
votes may determine; or if. a bill be held by the governor 
for.a certain number of days without any action, it will 
become a law. See Constitution, art. 5, sec. 15. 

In section 14, chapter 48, Compiled Statutes, in which 
the duties of the officers of the houses of the legislature 
are prescribed, appears the following: “It shall be the 
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duty of the chief clerk of the house of representatives, 
and the secretary of the senate, to attend the sessions of 
the respective houses, to call the rolls, read the journals, 
bills, memorials, resolutions, petitions, and all other 
papers or documents necessary to be read in either house, 
to keep a correct journal of the proceedings in each housg, 
and to do and perform such other duties as may be im- 
posed upon them by the two houses, or either of them.” 

In sections 1, 2, and the 10th subdivision of section 4, 
chapter 83, article 2, Compiled Statutes, it is set forth: 

“Section 1. All public acts, laws, and resolutions 
passed by the legislature of the state shall be carefully 
deposited in the office of the secretary of state, and the 
secretary of state is charged with the safe keeping of said 
office and all laws, acts, resolutions, bonds, papers, and 
records which now are or shall hereafter be deposited 
therein. He shall not permit any original rolls, papers, 
or public documents filed in his office to be taken out of 
it unless called for by a resolution of either or both 
houses of the legislature, or for the examination by the 
executive. 

“Sec. 2, The secretary of the senate and the clerk of the 
house of representatives, at the close of each session of 
the legislature, shall deliver to the secretary of state all 
books, bills, documents, and papers in the possession of 
either branch of the legislature, correctly labeled, folded, 
and classified, according to the subject-matter of such 
documents, respectively; and the secretary of state is 
hereby required to preserve the same in his office.” 

Sec. 4, subdiv. 10. ‘In the publication of the laws of 
this state, or the resolution or journals of the legislature, 
the secretary of state shall cause to be published in each 
volume a general certificate to the effect that the same as 
contained in such volume are true copies of the laws and 
resolutions of the legislature, as the case may be, on file 
in his office.” 

It was not shown in the evidence herein, but the joint 
rules of the legislature of 1897 provided that all bills 

12 : 
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after passage should be enrolled and then examined, and 
compared with the engrossed bills and errors, if any, cor- 
rected by the committees of the two houses on enrolled 
bills, acting jointly, and a report made to the houses, after 
which the bills were to be signed by the chief officers of 
the houses in a designated order or priority, and then pre- 
sented to the governor. See Legislative Manual, 1897, p. 
98. It will, no doubt, have been noticed that the enrolled 
bills must be filed with the secretary of state, and to them 
he must refer for the laws as passed. Of the proceedings 
of the houses of the legislature, the journals are the 
records prescribed by the fundamental law of the state, 
the constitution. Tv the enrolled bills and the journals 
it seems entirely proper to refer in case of a dispute in 
relation to the passage of a bill or any part thereof. The 
memoranda or slips of paper attached or pinned to the 
original bill were clearly incompetent. They were in no 
manner identified, except by their subject-matter respec- 
tively, and the fact that they were in the office of the see- 
retary of state, and placed there by an officer of one house 
of the legislature, and probably that they were so de- 
livered occurred because they were pinned to the original 
bill. There was nothing more to show that they ever be- 
came or were of the proceedings of the legislature. The 
original bill and the engrossed bill were not identified by 
the signature of any person or in any other manner than 
that they were placed in the office of the secretary of 
state by an officer of the legislature. Each had long 
prior thereto performed its functions, and had no longer 
an active existence, the first when the engrossed bill was 
' prepared and reached the legislature, and the second 
when tbe enrolled bill had passed through the prescribed 
methods, and been duly accredited as correctly setting 
forth the legislative intentions on the subjects of the bill. 
Of both the original and engrossed bills, after their active 
use had ceased, no one seems to have been specifically 
charged that they be safely kept and preserved. They 
were in the possession of the legislature, and doubtless 
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should so remain. They came into the care of the secre- 
tary of state because they were in the possession of the 
legislature at the close of the session. See Compiled Stat- 
utes, ch. 83, art. 2, sec. 2. They were not of the specif- 
ically provided official records of the proceedings of the 
legislature. In Hollingsworth v. Thompson, supra, a case 
in which the engrossed bill was received in evidence, the 
appellate court, in voicing its approval, observed that it 
was of at least a “quasi-official character.” That an act 
authenticated in the prescribed manner by the proper 
officers of the legislature, and approved by the governor 
was not passed, or that any portion of it was not, must be 
affirmatively and clearly shown. See Hollingsworth v. 
Thompson, supra, and cases cited. “Imperative reasons of 
public policy require that the authenticity of laws should 
rest upon public memorials of the most permanent char- 
acter.” See State v. Smith, 44 O. St., 348, 7 N. E. Rep., 449, 
12 N. E. Rep., 829. The engrossed bill is not such matter 
of care and record in the proceedings that it should be 
received to impeach the statements of the properly au- 
thenticated records of the acts of the legislature. See In 
re Granger, supra; Divison of Howard County, 15 Kan., 194. 
There was no competent evidence to show an error in the 
amounts of the appropriation as they appeared in the en- 
rolled bill, and we may add that if the engrossed bill had 
been competent evidence, it would not, in connection 
with the journals, have affirmatively and plainly proved 
that there was an error in the enrolled bill. It would 
but have raised a doubt, to solve which against the en- 
rolled bill would have called for further evidence. It 
follows that the judgment of the district court will be 


_ AFFIRMED, 
NoRVAL, J., dissenting. 
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CHARLES V. CARRINGTON V. OMAHA LIFE ASSOCIATION. 
FILED OcToBER 18, 1899. No. 8,990. 


Fraud: DamaGEs. Fraud, to constitute a cause of action, counter- 
claim or defense, must have been fruitful of injury, or damage 
to the party who seeks to avail of it. 


ERROR from the district court of Douglas county. 
Tried below before FmRGuUSON, J. Reversed. 


Brome & Burnett, for plaintiff in error. 
Byron G. Burbank, contra. 


HARRISON, ©. J. 


The plaintiff herein commenced this action in the dis- 
trict court of Douglas county, and alleged for the cause 
that, upon 4 stated date, he was a practicing physician in 
the city of Richmond, Virginia, and was then and there 
employed by the defendant company or association to act 
as its physician at said place, to examine any and all ap- 
plicants for insurance or membership in the association 
and report the result to it; that for each examination his 
agreed compensation was to be the sum of $3. It was 
further pleaded that, at a subsequent date, there was a 
further contract that the plaintiff should receive $2 ad- 
ditional compensation for every “block” of 100 applicants 
examined by him. It was further stated that, pursuant 
to his employment, the plaintiff had examined 463 per- 
sons, for which services there had become due him from 
the association $2,233, of which sum he had been paid 
$485, the balance, $1,748, being his due and unpaid. An 
itemized statement of the account was filed with the peti- 
tion. 

The answer of the association contained an admission 
of its employment of the plaintiff, in the capacity and for 
the purpose set forth in the petition, and a denial of each 
and every other allegation of the plaintiff’s petition 


Vou. 59] SEPTEMBER TERM, 1899. 117 


Carrington v. Omaha Life Ass'n. 


For further defense the answer alleged that the plain- 
tiff agreed, and undertook in good faith, to examine all 
persons who might apply in the city of Richmond for in- 
surance in defendant company, for which plaintiff agreed 
to pay $3 for each person so examined; that on October 1, 
1893, the defendant, relying upon the honesty, integrity, 
and good faith of the plaintiff, placed him in charge of 
defendant’s business in Richmond, Virginia, and that 
plaintiff continued as its agent thereafter during all times 
mentioned in plaintiff’s petition, and that plaintiff was 
the only representative defendant had in Richmond, and 
that it was agreed and understood between the plaintiff 
and defendant that the defendant would pay the plain- 
tiff, as compensation for all applications for insurance 
taken by the plaintiff or his solicitors in good faith, a sum 
equal to the first quarterly payment as described in the 
company’s table of rates, graded according to the age of 
the applicant; that subsequent to October 1, 1893, defend- 
ant agreed to pay plaintiff for every block of twenty-five 
applications sent in good faith, and approved by defend- 
ant, the sum of $50, but that within one week thereafter 
defendant canceled said agreement for extra commission 
or bonus, and notified the plaintiff of such cancellation, 
and that the agreement was never thereafter renewed. 

That it was understood and agreed between the plain- 
tiff and the defendant that no application would be taken 
in or sent to the defendant except bona fide applications 
made in good faith and paid for by the plaintiff, together 
with the said application, at the rate described in the 
company’s table of rates according to the age of the ap- 
plicant; that defendant never authorized the plaintiff, 
or any one acting under the plaintiff, to give away any of 
its policies or certificates of insurance; that the defend- 
ant, in violation of his duties as medical examiner and 
agent for defendant, fraudulently obtained a large num- 
ber of persons to sign applications for insurance in de- 
fendant company for the express purpose of obtaining 
the fee of $3 for examining and said bonus of $2 per ap- 
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plication as hereinbefore stated; that plaintiff obtained 
a large number of persons to act with and for him in 
fraudulently obtaining persons to sign applications, and 
submit to the examination for the express and only pur- 
pose of obtaining the examiner’s fee of $3, and the bonus 
of $2 for each application for blocks of twenty-five; that 
463 persons did so sign applications for the aforesaid 
fraudulent purpose, and the plaintiff fraudulently for- 
warded to the defendant said applications, representing 
to the defendant that said applications were in good 
faith; that defendant, relying upon the honesty and rep- 
resentations of the plaintiff, issued policies upon a large 
number of said applications, to-wit, 419; that none of the 
said applications so sent to defendant by plaintiff were 
taken in good faith, but the same were all taken with in- 
tent upon the part of the plaintiff to defraud the defend- 
sant out of the examiner’s fee and bonus as aforesaid; 
that when the last forty-four applications were received 
from plaintiff, it notified plaintiff that it had been in- 
formed that plaintiff was not transacting defendant’s 
business honestly and in good faith; that all the applica- 
tions plaintiff had sent were fraudulent; that defendant 
held the said forty-four applications subject to plaintiff’s 
order; that it never issued any policies upon any of the 
said forty-four applications, and none of the said forty- 
four persons named therein ever made inquiry of defend- 
ant why it had not issued said policies and never applied 
to defendant for a return of the premium, or in any man- 
ner demanded anything or any information from this de- 
fendant; that said forty-four applications, together with 
all the other applications, were part of a deliberate 
scheme of plaintiff to defraud the defendant out of the $3 
examiner’s fee and $2 bonus. 

Defendant further alleged that not a single applicant 
continued said insurance in force by the payment of the 
second quarterly premium; that the plaintiff and those 
acting under him never in any instance collected any por- 
tion of the first quarterly premium or membership fee 
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which were required from any of the persons whose appli- 
cation plaintiff sent to defendant; that the plaintiff and 
those acting under him told the applicant he would not 
have to pay anything for the policy; that by signing the 
application he would obtain three months’ insurance for 
nothing; that at the end of three months he need not 
make any further payments unless he should so desire; 
that by signing the application and submitting to an ex- 
amination, he would enable the plaintiff and those acting 
under him to obtain a fee for such examination; that the 
company did not care whether he kept up the policy or 
not; that the plaintiff knew that said statement and each 
and every one made by him and those acting under him 
were false and fraudulent; that, relying upon the truth 
and honesty of the applications and the examinations 
made by plaintiff and those acting under him, the defend- 
ant sent to the plaintiff $485, being $51 on October 14, 
$224 November 7, $110 November 27, and December 18, 
1893, $100, and prayed judgment against said defendant 
in the sum of $485, and interest at the rate of seven per 
cent from dates of the several payments. 

The reply was a general denial of all new matter stated 
in the answer, and further as follows: 

“Plaintiff denies that he ever in any manner sought to 
or did misrepresent any fact to defendant in respect to 
procuring insurance for the defendant. Denies that he 
ever accepted the agency for or was the agent of defend- 
ant, either in the city of Richmond, Virginia, or else- 
where, other than in his capacity of medical examiner for 
said defendant, and in this behalf alleges that at the time 
of his appointment as such medical examiner it was un- 
derstood and agreed by and between plaintiff and defend- 
ant that this plaintiff should in every manner consistent 
aid Edward Henry Kent, who was at that time and dur- 
ing all. the times hereinafter mentioned, a duly author- 
ized agent of defendant and a director of agents of de- 
fendant, and also a member of the board of directors of 
defendant and acting as such director of agents for said 
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defendant in the city of Richmond, Virginia, in advising 
persons of standing and influence and others who were 
friends or acquaintances of plaintiff, who were desirous 
of taking out insurance, to insure in defendant’s com- 
pany; that plaintiff received no compensation whatever 
for his aid in this respect other than his examination fees 
and the amount of $2 per person on blocks of twenty-five 
applications contracted to be paid by defendant; that this 
plaintiff did, as he agreed, advise all persons with whom 
he was acquainted who were desirous of taking out life 
insurance, to insure in defendant’s company, and in every 
manner carried out his agreement in this respect. 

“This plaintiff admits that on the 5th day of November, 
1893, he was notified by the said Edward Henry Kent that 
the fee of $2 per applicant on blocks of twenty-five appli- 
eations would no longer be paid, but in that behalf avers 
that on November 10, 1893, he received notice from said 
Kent to proceed under the terms of the old agreement, 
which plaintiff did and continued to do and act in his ca- 
pacity as medical examiner for the city of Richmond up 
to the time that he found that defendant would not com- 
ply with the laws of the state of Virginia with reference 
to life insurance companies doing business in that state, 
as hereinafter specified, when this plaintiff severed his 
connection with defendant. 

“That at the time of the appointment of this plaintiff 
as medical examiner as aforesaid for defendant it was 
understood and agreed by defendant that the first pre- 
mium was to be given to persons taking out insurance in 
said defendant’s company, in order to induce them to 
take out such insurance and in order to give defendant 
good standing in the city of Richmond, by having a large 
statement of business done for the year 1893 to be pub- 
lished for advertisement and to procure persons of means 
and infiuence to become insurers therein so that their 
names could be used to procure other persons to take out 
insurance in said company, and also for the reason that a 
large number of persons would keep up said insurance 
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after having once become members of defendant’s com- 
pany; that said applicants notified plaintiff at the time 
of their examination that it was their intention to keep 
up said insurance if said company complied with the 
laws of the state of Virginia, as defendant represented it 
would do; that said defendant did not comply with the 
laws of said state with reference to insurance companies 
doing business therein in any manner whatever, either 
before the second premiums on the policies of said appli- 
cants became due or since that time, and the policy- 
holders could not with any degree of, safety or security, 
and would not, and for that reason, and no other, did not 
pay the second premiums on said policies of insurance 
referred to in defendant’s answer. 

“Yurther replying, plaintiff alleges and states the fact 
to be that he has in everything pertaining to this trans- 
action acted in good faith and in accordance with, and 
under the immediate direction and instructions of the 
duly authorized officers and agents of defendant, both in 
respect to aiding to advertise said defendant and exam- 
ining applicants for insurance therein.” 

Of the issues there was a trial to a jury, which resulted 
in a verdict for the plaintiff in the sum of $1, and after a 
motion for a new trial was heard and overruled, a judg- 
ment was rendered on the verdict. The plaintiff pre- 
sents the case to this court for review. 

The main question for decision relates to the suffi- 
ciency of the evidence to sustain a finding of fraud prac- 
ticed by the plaintiff which furnished a defense for the 
association against a recovery on the account for serv- 
ices. The plaintiff was employed for the association by 
Edward Henry Kent, who it appears was a member of 
the association, a member of its “managing board of di- 
rectors, and director of agents,” and with whom the as- 
sociation had a written agreement, in which appears the 
following: “The party of the second part agrees to de- 
vote all his time and energies to prosecuting the business 
of said party of the first part, to have charge of the 
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agency depariment of said party of the first part, as pro- 
vided by the by-laws of said party of the first part re- 
lating to directors of agents, and to in every way use his 
best endeavors in procuring applications for insurance 
which shall be satisfactory to said party of the first part; 
the election as director of agents and corporate member, 
and member of the managing board of directors, to take 
effect, and be in full force from and after the date hereof. 
In consideration of which the party of the first part 
agrees to pay the party of the second part his legitimate 
traveling expenseg from month to month, said party of 
the second part to retain the first quarter’s fees by him 
collected on account of accepted applications, and in ad-_ 
dition thereto said party of the second part shall have 
a twenty per centum of the profits of the association, ex- 
clusive of the salary or compensation allowed the officers 
and directors of said party of the first part.” 

Parties in Richmond who made applications to become 
members of the association and were examined by the 
plaintiff, and who were prompted so to do by the solicita- 
tions of Kent, were respectively not to pay the “first 
quarter fees” due on policies issued to them, and this was 
also a part of the plan which by Kent’s authorization 
was adopted and used by the plaintiff, and all the per- 
sons who solicited others to join the association, each one 
approached and who applied was to receive a policy, and 
to pay nothing for it during its first quarter’s existence. 
These Richmond, Virginia, applications were forwarded 
to the association nominally, at least, through or as taken 
under the supervision of Kent. The “first quarter fees” 
belonged to Kent; with them or their payment or dispo- 
sition the association had no further concern, provided 
Kent was satisfied. He might give them to any appli- 
cant for a policy or authorize such gift, and that he did 
so, or parties authorized by him, constituted no fraud on 
the association, could not injure it or damage it. See 
Pythian Life Ass'n v. Preston, 47 Nebr., 374. At the time 
the services of the plaintiff were rendered to the associa- 
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tion it had not complied with the laws of Virginia in 
regard to such companies or associations, and was not 
authorized to do any business in that state, but it con- 
templated such compliance, and the business was so- 
licited and transacted with the full expectation that the 
association would fulfill the requirements of the laws, 
and be granted the right to perform its functions within 
the state; but the idea was abandoned or at least never 
pursued. The association did not apply for or receive the 
liberty to engage in business in that state. ; 
It is urged for the defendant that the plaintiff and the 
solicitors in Richmond, and who it appears reported to 
and were to be paid by him, stated to parties who were 
being urged to become insured, as an inducement, such 
persons being friends of either the plaintiff or a solicitor, 
that their so doing would enable the plaintiff or solicitor, 
or both, to get fees from the defendant association, and 
that this was the main, if not the sole, reason why many 
persons became applicants for insurance; also, that the 
statement was made to each one solicited in Richmond to 
join the association that at the expiration of the first 
quarter, for which, it will be borne in mind, no fees were 
to be paid, it would be optional with any party who held 
a policy to pay fees for the continuation of its existence, 
or not to do so, and allow the insurance to lapse. It ap- 
pears that such representations were made to some of the 
parties and not to others; but even if they were made 
separately or connectedly, did they constitute matter of 
fraud against, and available to, the association in this 
action? Whatever the representations may have been, 
the result of all the prior negotiations between the plain- 
tiff, the solicitors, and the parties to whom policies were 
issued was an application, which was, by the terms of 
the policy in each instance of insurance, made a part of 
it as a contract. Each application was signed by the 
applicant, and immediately above the signature appeared 
the following: “I do hereby agree to pay to said Omaha 
Life Association the money required to keep the policy 
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issued hereon in full force and effect, as provided in the 
by-laws of said association, and I hereby adopt said by- 
laws and agree to be governed by them, and will obey 
and comply with every article, its subdivisions, and the 
stipulations or provisions contained therein, until notice 
is given by me in writing of any intention to terminate 
said insurance.” In short, the result was a contract in 
favor of the association, if it had been authorized to do 
business in Virginia, fully enforceable, and against the 
validity or full force of which none of the parties insured 
could have successfully urged the representations made 
by plaintiff or solicitors. The representations, then, did 
not produce anything from which the association did, or 
could in any event, suffer any injury or damage, and this 
being true, these things were not matters actionable in 
favor of the association, or of counter-claim or defense in 
this action. There were no matters in evidence which 
disclosed any fraud in the transactions in question which 
was the source of any injury or damage to the defendant, 
or which could have been; from which it follows that the 
evidence was insufficient to support a finding in its favor 
on the subject of fraud, and the judgment must be re- 
versed and the cause remanded. 


REVERSED AND REMANDED. 


CHARLES D. WOODWORTH Vv. ISAAC 8. HASCALL. 
Firep OCTOBER 18, 1899. No. 8,987. 
1, Conflicting Evidence: Review. A finding based on conflicting evi- 


dence will not be disturbed unless manifestly wrong. 


2. Pledges: SALE BY PLEDGEE: CONVERSION. A sale of a pledge by a 
pledgee without notice to the pledgor to redeem, in the absence 
of stipulations for such a sale, constitutes its conversion. 


3. Conversion: MEASURE OF DAMAGES. The general measure of dam- 
ages in an action of conversion is the market value of the prop- 
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erty converted with legal interest, and this is applicable to a 
policy of life insurance. If it has no market value or trade 
value, then its present value at the time of conversion to its 
owner may be shown, and will furnish a rule of damages. 


Error from the district court of Douglas county. 
Tried below before I ERGUSON, J. Reversed. 


The facts and issues are stated in the opinion. 


Hall & McCulloch, for plaintiff in error: 


Some competent evidence was necessary to show the 
value of the insurance policy at the time of conversion. 
No such evidence having been adduced, there is nothing 
to support the judgment. See Barlass v. Brash, 27 Nebr., 
212; Peckinbaugh v. Quillin, 12 Nebr., 586; Bawm Iron Co. 
v. Union Savings Bank, 50 Nebr., 392. 


Covell & Winter, contra: 


Pledgee’s interest is the right to retain the property | 
for security. There can be no forfeiture until pledgor’s 
rights are foreclosed. See Brownell v. Hawkins, 4 Barb. 
[N. Y.], 491; Mitchell v. Roberts, 17 Fed. Rep., 778. 

Pledgee may sell at public auction upon giving debtor 
reasonable notice to redeem, but not otherwise. See 
Lockwood v. Ewer, 2 Atk. [Eng.], 303; Kemp v. Westbrook, 
1 Ves. [Eng.], 278; Vaupell v. Woodward, 2 Sandf. Ch. 
[N. Y.], 143; Hart v. Ten Byck, 2 Johns. Ch. [N. Y.], 62*; 
Garlick v. James, 12 Johns. [N. Y.], 146*; Cushman v. 
Hayes, 46 Ill, 145; Luckett v. Townsend, 3 Tex., 119; 
Brightman v. Reeves, 21 Tex., 70; Mauge v. Herminghi, 26 
Cal., 577; Wilson v. Brannan, 27 Cal., 258; Umon Trust 
Co. v. Rigdon, 93 11l., 458; Robinson v. Hurley, 11 Ta., 410; 
Stearns v. Marsh, 4 Denio [N. Y.], 227; Mulliken v. Dehon, 
27 N. Y., 364; Wilson v. Little, 2 N. Y., 443. 

The cash value of the policy, as nearly as such value 
could be fixed by evidence, was shown by testimony of 
witnesses. ‘The current or market value of property at 
the time of conversion, with interest from that time until 
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trial, is the true measure of damages. See Suydam v. 
Jenkins, 3 Sandf. [N. Y.], 614. 


HARRISON, C. J. 


The defendant in error, it appears, was on October 10, 
1890, the owner of an endowment limited payment policy 
of insurance on his life issued by the Mutual Life Insur- 
ance Company of New York, of date March 8, 1886. The 
annual premium of $539 had been paid for each of the 
years the policy had been in existence, and on the date 
we have first mentioned was assigned to the plaintiff in 
error as security for the payment of $570.50, the amount 
of a loan then made by him to the defendant in error. It 
was alleged in a petition filed in this action that the 
plaintiff in error on June 28, 1892, sold and converted the 
policy to his own use. The contention for the defendant 
in error was and is that the policy was but pledged, and 
the sale by the pledgee worked a conversion. For the 
other party it was and is asserted that the policy was so 

’ assigned and under such conditions that prior to the sale 
his ownership had become absolute. A trial of the issues 
resulted in a judgment for the petitioner, and his adver- 
sary has removed the case to this court by petition in 
error. 

The questions argued relate to the sufficiency of the 
evidence to support the findings and judgment. On the 
issues of whether the policy had been pledged as col- 
lateral security merely or the transfer had been with 
stipulations of such a character that by lapse of time and 
other concurrent reasons it had become fixed and perma- 
nent the evidence was conflicting, and the apparent find- 
ing that the former was the fact was sustained by the 
evidence and will not be disturbed. The sale of the policy 
was without notice to the pledgor to redeem, and was 
wrongful and constituted a conversion. 

The only further matter of controversy is of the proof 
of value of the policy. We will not discuss the com- 
petency of the proof introduced of the contents and con- 
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ditions of the policy, but if it be conceded, then of the 
stipulations were the following: “This policy may be sur- 
rendered to the company at the end of the fifth year from 
the date of issue and eighty per cent of the reserve, com- 
puted by the American table of mortality, and four and 
one-half per cent interest, and the surplus, as defined 
above, will be paid therefor. If surrendered at the end of 
the second or any subsequent five-year period, the full re- 
serve, by the same standard, and surplus as defined will 
be paid. No cash value will be paid for a surrender at 
any other time or date.” There was proof of what 
amount would have been realized had the policy been 
surrendered to the company and cash accepted according 
to its terms at the close of the first five years, or on March 
8, 1891; but this was not the time of conversion, which 
took place June 28, 1892, at which later date the policy 
had no cash surrender value, and the evidence to which 
we have referred did not furnish a value of the policy 
when converted. It devolved upon the party who 
sought a recovery to show the market value of the policy 
of the date of conversion, which sum, with legal interest 
added, less the amount loaned and subsequently paid on 
premiums, would have furnished the correct sum for 
which judgment should have -been rendered; or, if the 
policy had no market value, or value for sale in the regu- 
lar course of trade, that such was the fact should have 
been shown, and the plaintiff in the action might then 
have been allowed to show the value of the policy at the 
time of conversion. See Wheeler v. Pereles, 43 Wis., 333; 
26 Am. & Eng. Ency. Law, 847 and note. See, also, Bar- 
ney v. Dudley, 42 Kan., 212,16 Am. St. Rep., 476. There 
was no competent evidence of value; hence the finding 
on, that point was erroneous and not sustained. It fol- 
lows that the judgment must be reversed, and the cause 
remanded. 
REVERSED AND REMANDED. 
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WILLIAM L.. ORR, APPELLEE, V. CHARLES BAILEY, APPEL- 
LANT. 


FILED OCTORER 18, 1899. No. 8,996. 


1. Appeal: ERRors IN PROCEDURE: REVIEW. Alleged errors in mat- 
ters of procedure of occurrence at or before the trial and rulings 
during trial in regard to the admission or exclusion of evidence 
are not reviewable on appeal to this court. 


2, Elections: Contests: County Court: JUDGMENTS. ‘lhe jurisdiction 
of statutory contests of election of county officers is placed in 
the county courts, and as term cases. The prescriptions of the 
Code of Civil Procedure in regard to time within which a justice 
of the peace must render judgment are not applicable, and judg- 
ments may be announced in contests in the county courts at 
any time during the term at which the trials occur. 


: BALLors: NAMES OF JUDGES: CONSTITUTIONAL Law. ‘The 
requirements of the Australian ballot law, that the names or 
signatures of the two judges of an election shall be written on 
the back of each ballot to be used, and that a ballot not so 
indorsed shall be void, and not counted, are mandatory, and are 
not inimical to constitutional provisions. 


3. 


APPEAL from the district court of Hayes county. 
Heard below before GRIMES, J. Affirmed. 


See opinion for statement of the case. 


W. S. Morian, for appellant: 


The omission of the judges of election to indorse their 
names on the ballots was an oversight. The court should 
not disfranchise voters on account of the failure of the 
election officers to perform their duty. The statutory 
requirement that names of two judges should be indorsed 
on ballots ought not to be construed as a mandatory pro- 
vision. See Swearingen v. Roberts, 12 Nebr., 337; Buckner 
v. Lynip, 41 Pac. Rep. [Nev.], 765; Tracy v. Troy & B. R. 
Co., 38 N. Y., 487; State v. Russell, 34 Nebr., 124; Bragdon 
v. Navarre, 60 N. W. Rep. [Mich.], 277; Afoyer v. Van De 
Vanter, 41 Pac. Rep. [Wash.], 61; Parvin v. Wimberg, 30 
N. E. Rep. [Ind.], 790; Lindstrom v. Board of Canvassers, 
54 N. W. Rep. [Mich.], 280; State v. Gay, 60 N. W. Rep. 
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[Minn.], 676; People v. Wood, 42 N. E. Rep. [N. Y.], 536; 
Boyd v. Mills, 37 Pac. Rep. [Kan.], 16. 


J. W. Cole, R. C. Orr and J. T. McClure, contra: 


A statutory enactment disfranchising legal voters on 
account of the failure of election officers to indorse their 
names on ballots would be a violation of section 22, 
article 1, of the constitution, providing: “All elections 
shall be free; and there shall be no hindrance or impedi- 
ment to the right of a qualified voter to exercise the elec- 
tive franchise.” See Moyer v. Van De Vanter, 41 Pac. Rep. 
[Wash.], 60; State v. Corner, 22 Nebr., 265; Attorney Gen- 
eral v. City of Detroit, T8 Mich., 545; Peard v. State, 34 
Nebr., 375; Dells v. Kennedy, 49 Wis., 555; Slaymaker v. 
Phillips, 42 Pac. Rep. [Wyo.], 1049; People v. Board of 
Canvassers, 29 N. E. Rep. [N. Y.], 327; State v. Russell, 
34 Nebr., 128. 

The statutory provision requiring names of two 
judges to be endorsed on ballots is mandatory. See State 
v. Van Camp, 36° Nebr., 91; State v. Norris, 37 Nebr., 299; 
Ledbetter v. Hall, 62 Mo., 422; West v. Ross, 58 Mo., 350; 
Lankford v. Gebhart, 1830 Mo., 622; Doores v. Varnon, 94 
Ky., 507; Tebbe v. Snuth, 108 Cal., 101; Attorney General 
v. MeQuade, 94 Mich., 489; Taylor v. Bleakeley, 39 Pac. 
Rep. [Kan.], 1045; Whittam v. Zahorik, 59 N. W. Rep. 
[Ia.], 57; Lay v. Parsons, 104 Cal., 661; Waterman v. Cun- 
ningham, 89 Me., 295; Sego v. Stoddard, 136 Ind., 297; 

. State v. Connor, 23 S. Ww. Rep. [Tex.], 1103. — 


A. J. Rittenhouse, also for appellee: 


The law is not unconstitutional. See Slaymaker v. Phil 
lips, 42 Pac. Rep. [Wyo.], 1049. 


HARRISON, C. J. 


At the general election held in November, 1895, the 
contestant was the republican candidate for sheriff of 
Hayes county, and the contestee the democratic candi- 
date for said office, and the two were the only candidates 

13 
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for the office. Asa result of a canvass of the votes the 
former, it was determined, had received 300 votes and 
the latter 309. The contestee was declared elected, and 
the other party instituted this, a statutory contest. 
From a judgment in the county court favorable to the 
contestee the defeated party appealed to the district 
court, and it was there decided that the contestant had 
received 302 votes and his adversary but 276. The for- 
mer was adjudged elected, and entitled to the office. The 
contestee has appealed to this court. 

After issues had been joined in the district court the 
contestee made application to the judge thereof at 
chambers for leave to file an amended answer, and the 
following order was made: “I, the district judge afore- 
said, considering myself disqualified from hearing and 
trying said case on its merits, and having heretofore 
made arrangements to have said case tried by the Hon. 
H. M. Grimes, district judge within and for the thirteenth 
judicial district of said state, do hereby refer the said ap- 
plication to the said Hon. H. M. Grimes, district judge 
aforesaid.” The contestee subsequently made an applica- 
tion to the district court, Judge Grimes presiding, to be 
allowed to amend his answer, which was denied. Com- 
plaint is made of the order which we have quoted, also of 
the subsequent order of the court. These were of matters 
of procedure of occurrence at or before the trial, and are 
not reviewable on appeal. See National Life Ins. Co. v. 
Martin, 57 Nebr., 350; Ainsworth v. Taylor, 538 Nebr., 484; 
Alling v. Nelson, 55 Nebr., 161; Troop v. Horbach, 57 Nebr., 
644; Te Poel v. Shutt, 57 Nebr., 592; Lstep v. Schlesinger, 
58 Nebr., 62. The foregoing is also applicable to the re- 
view of rulings on objections to evidence during the trial. 
See Village of Syracuse v. Mapes, 55 Nebr., 738; Alling v. 
Nelson, supra. The docket entry in the county court con- 
tained the following: 

“January 13,1896. The hour having arrived for which 
the case was set for trial, the parties appeared. The fol- 
lowing witnesses were supcenaed, sworn, and testified on . 
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behalf of plaintiff: * * * After hearing the evi- 
dence in the case, the cause was submitted without 
argument. ‘Cause continued by the court to the 18th 
day of January, 1896, at 1 o’clock P. M. 

“January 18, 1896, parties appeared. The court finds 
the issues in favor of Charles Bailey, the incumbent, and 
that he was lawfully elected to the office of sheriff of 
Hayes county, Nebraska. It is therefore considered by 
the court that the said election be in all things confirmed 
and the complaint be dismissed, and the said William Ll. 
Orr, the contestant, pay the costs of suit.” 

It is argued that this shows a submission of the cause 
on the 18th of January and an adjournment for such a 
length of time as caused the then trial court to lose juris- 
diction, and that court had no further jurisdiction, and the 
appellate court acquired none by the appeal. The rem- 
edy of contest pursued in this method is a statutory one, 
and after prescribing that the proper district courts shall 
hear and determine “contests of the election of county 
judge” (Compiled Statutes, ch. 26, sec. 70), it is further di- 
rected: “The county courts shall hear and determine 
contest of all other county, township, and precinct officers 
* # * within the county.” See Compiled Statutes, ch. 
26, sec. 71. Our attention is called to section 2,chapter 20, 
Compiled Statutes, wherein it is stated: “The provisions 
- of the Code of Civil Procedure, relative to justices of the 
peace, shall, where no specified provision is made by this 
subdivision, apply to the proceedings in all civil actions 
prosecuted before said county court.” Also to section 
1002 of the Code of Civil Procedure, in which appears the 
following: “Upon a verdict, the justice must immedi- 
ately render judgment accordingly. When the trial is by 
the justice, judgment must be entered immediately after 
the close of the trial, if the defendant has been arrested 
or his property attached; in other cases it must be en- 
tered either at the close of the trial, or if the justice then 
desire further time to consider, on or by the fourth day 
thereafter, both days inclusive.” 
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There are also cited decisions of this court which it is 
claimed are to the effect that a judgment of a justice of 
the peace not rendered within the time prescribed in sec- 
tion 1002 of the Code is a nullity. See ox v. Meacham, 6 
Nebr., 580; Worley v. Shong, 35 Nebr., 311; Thompson v. 
Church, 13 Nebr., 287. See, also, Best v. Stewart, 48 Nebr., 
859. The exact question here was not in either of the 
cases cited, but we will not stop now to consider whether 
the continuance by the court, if it occurred, brought it 
within the rule; without deciding it, for the sake of the 
argument, it may be conceded that it did. In the law in 
relation to contesting elections it is stated: “The proceed- 
ings shall be assimilated to those in an action, so far as 
practicable, but shall be under the control and direction 
of the court.” See Compiled Statutes, ch. 26, sec. 86. The 
court shall have power to adjourn from day to day. See 
same section. It will be borne in mind that the “county 
courts” are to hear and determine contests of elections of 
county officers, except county judges. We have hereinbe- 
fore cited the sections etc. “Upon the filing of such com- 
plaint [one of contest], summons shall issue against the 
person whose office is contested, in the same manner as in 
civil actions, and a copy of the complaint shall in all 
cases accompany the summons. The cause shall stand for 
trial at the expiration of thirty days from the time of 
service of the summons and complaint, if the court shall 
then be in session, otherwise on the first day of the next 
term thereafter.” See Compiled Statutes, ch. 26, secs. 83, 
84. Itis clear that contests of elections are in the county 
courts, and not within the jurisdiction of the county 
judges in the exercise of the ordinary powers and juris- 
diction of justices of the peace. 

In section 7, chapter 20, Compiled Statutes, the chap- 
ter in reference to “Courts—Probate (County),” it is pro- 
vided: “It shall be the duty of the probate judge, in each 
county, to hold a regular term of the probate court at his 
office, at the county seat, commencing at nine o’clock 
A. M., on the first Monday of each calendar month, for 
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the trial of such civil actions brought before such court 
as are not cognizable before a justice of the peace. Such 
regular term shall be deemed to be open without any 
formal adjournment thereof until the third Monday of 
the same month, when all causes not then finally deter- 
mined shall be continued by such court to the next regu- 
lar term; but such courts shall be deemed to be always 
open for the filing of papers and issuance of process in 
civil actions, and for the purpose of taking and entering 
judgment by confession.” It is sufficient if the proceed- 
ings show that the court was in regular session when the 
judgment was announced. See Kelly v. Morse, 3 Nebr., 
224. The record here discloses on its face that the trial 
commenced on the 18th day of January, 1896, and judg- 
ment was rendered on the 18th of the same month. The 
third Monday of January, 1896, was the 20th of the 
month, and the judgment was announced within the term, 
and the court at the time had jurisdiction. 

In the district court special findings were made, and 
in regard to the votes in Logan precinct it was stated and 
determined: “That in Logan precinct there were cast 41 
votes, as shown by the abstract and by the court, and of 
which 41 votes the defendant Charles Bailey received 31 
and the plaintiff William L. Orr received 10. The court 
further finds that H. V. Shattuch, John Johnson, and 
Christ Eichenberge were the judges, and E. W. Crossby 
and John Fane were the clerks at this election in said 
Logan precinct; that each of the 41 ballots cast in said 
precinct at said election was indorsed on the back with 
the name ‘Christ Eichenberge,’ written in ink, and that 
said name was all and the only indorsement on said bal- 
lots; that one of said ballots, ‘Exhibit 5,’ had the X to 
the left of the name instead of to the right of the name of 
Orr. The court further finds that all the ballots cast and 
counted in Logan precinct, 41 in number, are void and 
not entitled to be counted, for the reason that none of 
said ballots are indorsed with names of two of the judges 
of election as required by law. To which finding defend- 
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ant excepts.” In section 145 of chapter 26, Compiled 
Statutes, 1895, it is prescribed that when an elector shall 
present himself at the polling place for the purpose of 
voting at an election, then in progress, he shall receive 
from a member of the election board “a ballot, upon the 
back of which two members of the board shall first write 
their names in ink.” He shall then go alone into a com- 
partment of a booth and prepare his ballot and fold it so 
as to conceal the names and marks on the face and expose 
the names of the members of the board upon the back 
and, without or before leaving the railed enclosure in 
which the compartments have, in conformity to require- 
_ments of law been placed, shall deliver the ballot in the 
condition specified to the judges of election, “who shall, 
without exposing the names or marks upon the front or 
face thereof, verify the signatures upon the back thereof 
and deposit the ballot in the ballot box in the presence 
of the elector.” Section 148 is as follows: “No judge of 
election shall deposit in any ballot box any ballot, un- 
less the same is identified by the signature of two (2) of 
the judges of election as hereinbefore provided. Every 
person violating the provisions of this section shall, upon 
conviction thereof, be fined not less than ten ($10) dollars 
nor more than one hundred ($100) dollars.” Section 150 
in part states: “In the canvass of the votes any ballot 
which is not indorsed as provided in this act by the signa- 
ture of two (2) judges upon the back thereof, shall be 
void, and shall not be counted.” It is contended that the 
voter has a right to rely upon the officers of election to 
properly perform their duties and indorse the ballots, 
and if it is not done he is in no degree responsible, can not 
be held so; and may not be disfranchised for that which 
was no act of his, and which he could not direct or con- 
trol, that the law must not or can not be construed as 
mandatory. It is also argued that if the law in this par- 
ticular portion in question is mandatory, then in so much 
it contravenes the fundamentals of the state government 
and is contrary to the ideas or principles which have been 
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given expression in our constitution. The constitutional 
provisions to which our attention is challenged are sec- 
tion 22 of article 1 and section 1 of article 7, which read 
as follows: , 

Sec. 22, art. 1: “All elections shall be free; and there 
shall be no hindrance or impediment to the right of a 
qualified voter to exercise the elective franchise. 

Sec. 1, art. 7: “Every male person of the age of twenty- 
one years or upwards belonging to either of the following 
classes, who shall have resided in the state six months, 
and in the county, precinct, or ward for the term pro- 
vided by law, shall be an elector: First, Citizens of the 
United States. Second, Persons of foreign birth who 
shall have declared their intention to become citizens 
conformably to the laws of the United States, on the sub- 
ject of naturalization, at least thirty days prior to an elec- 
tion.” 

The arguments are that to carry out the intention of 
the legislature, in the enactment of the ballot law, as dis- 
closed by the inspection of the whole act and blending all 
portions, some particular passages, and the one herein 
involved, may or must be construed to state that which 
by its terms it does not, or if it is mandatory, then it may 
as well have been omitted as violative of the constitution. 
“The Australian ballot law” or system has been adopted 
by almost all of the states of the United States. It has 
been at all times, and is, popular with those whom it 
affects—the voters. It has received and has general ap- 
proval. 

It has been stated: “The main features of these stat- 
utes consist in the provision for the use of an official bal- 
lot and in the provisions for secrecy as to votes, the ob- 
ject being, not only to allow a man to vote without any 
other person knowing for whom he votes, but to compel 
him to vote secretly, and thus prevent bribery, coercion, 
and other evils.” See 10 Am. & Eng. Ency. Law [2d ed.], 
585. “By thus tending to eradicate corruption and by giv- 
ing effect to each man’s innermost belief, it secures to the 
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republic what * * * is vitally necessary to its health—- 
a free and honest expression of the convictions of every 
citizen.” See 10 Am. & Eng. Ency. Law [2d ed.], 585, note 
4; Wiginore, Australian Ballot System [2d ed.], Intro., p. 
82. In regard to the rule to be observed in construing 
statutory provisions, it was said in Swearingen v. Roberts, 
12 Nebr., 333: “It is an established rule, in the interpreta- 
tion of a statute, that the intention of the lawgivers is to’ 
be deduced from the whole statute taken and compared 
together. ‘The real intention, when accurately ascer- 
tained, will always prevail over the literal sense of 
terms. When the expression of a statute is special or 
particular, but the reason is general, the expression 
should be deemed general, * * * and the reason and 
intention of the lawgivers will govern the strict letter 
of the law, when the latter would lead to palpable in- 
justice, contradiction, and absurdity.’” See, also, state- 
ment in J'racy v. Troy & B. R. Co., 88 N. Y. App., 487. 
These are general, and it may be added that Jaws of 
the nature of the one under consideration in matters af- 
fecting the rights of the electors to exercise the voting 
power will be liberally construed. 

In a consideration of provisions of the Australian bal- 
lot law, this court, in an opinion written by Post, J., 
stated: “In the construction of statutes of this character 
it is important to keep in mind two recognized principles: 
First—That the legislative will is the supreme Jaw and 
the legislature may prescribe the forms to be vbserved 
in the conducting of elections and provide that such 
method shall be exclusive of all others. Second-—Since 
the first consideration of the state is to give effect to the 
expressed will of the majority, it is directly interested in 
having each voter cast a ballot in accordance with the 
dictates of his individual judgment. Mecognizing the 
principle first stated, the courts have uniformly held that 
when the statute expressly or by fair implication de- 
clares any act to be essential to a valid election, or that 
an act shall be performed in a given manner and no 
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other, such provisions are mandatory and exclusive. By 
an application of the second principle, the courts, in or- 
der to give effect to the will of the majority and to pre- 
vent the disfranchising of legal voters, have quite as uni- 
formly held.those provisions to be formal and directory 
merely, which are not essential to a fair election, unless 
such provisions are declared to be essential by the statute 
itself. Judge McCrary, in the last edition of his excel- 
lent work on the Law of Elections [8d ed.], section 190, 
states the rule as follows: ‘If the statute expressly de- 
clares any particular act to be essential to the validity of 
the election, or that its omission shall render the elec- 
tion void, all courts whose duty it is to enforce such 
statute must so hold, whether the particular act in ques- 
tion goes to the merits or affects the results of the elec- 
tion or not. Such a statute is imperative, and all con- 
siderations touching its policy or impolicy must be ad- 
dressed to the legislature. But if, as in most cases, the 
statute simply provides that certain acts or things shall 
be done, within a particular time, or in a particular 
manner, and does not declare that their performance is 
essential to the validity of the election, then they will 
be regarded as mandatory if they do, and directory if 
they do not, affect the actual merits of the election.’” 
See State v. Russell, 34 Nebr., 116; also, Barnes v. Super- 
visors, 51 Miss., 305; Wheelock’s Case, 82 Pa. St., 297; Led- 
better v. Hall, 62 Mo., 422; West v. Ross, 53 Mo., 350; Jones v. 
State, 1 Kan., 273; Lankford v. Gebhart, 130 Mo., 621, 32 S. 
W. Rep., 1127, 51 Am. St. Rep., 585. 

If the foregoing rules are given effect, then an exam- 
ination of the ballot law as a whole, and in connection 
therewith the portion herein in question, with the pur- 
pose, in view in the light of the said doctrines, to ascer- 
tain the true intent or meaning, it must lead to a conclu- 
sion that it is mandatory. Its language is clear, free 
from ambiguity, and the meaning unmistakable. It de- 
clares that the requirement of the signatures of the 
judges is essential to the validity of the election and an 
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omission thereof fatal to the ballot, and there is nothing 
in the other portions of the act, or in its whole scope, to 
call for or demand or even warrant the construction of 
this part of it as merely directory. Any other construc- 
tion would necessitate some judicial legislation, and this 
is not within our province. The main reason advanced 
against the enforcement of the law as enacted and as its 
language shows it, clearly mandatory, is the asserted 
hardship and injustice of depriving voters of their right 
by reason of the negligence or misconduct of election 
officers. “Such statutes are intended to prevent fraudu- 
lent voting, and if the legislature is of the opinion that 
the general good to be derived from their strict enforce- 
ment will more than counteract the evils resulting from 
the occasional throwing out of votes honestly cast, the 
courts can not reconsider the mere question of policy. 
The legislative will upon such a subject, when clearly 
expressed, must prevail.” See Slaymaker v. Phillips, 42 
Pac. Rep. [Wyo.], 1049; McCrary, Elections, secs. 190, 
191. 

In support of the contention that the voter may de- 
pend in the reception and use of his ballot upon the effi- 
ciency of the election officers, and that they will mark 
the ballot as required by law, and if not, he may not or 
can not be disfranchised by reason of an act, or rather a 
failure to act, not his own, and in regard to which he was 
entirely faultless, the counsel have cited a number of de- 
cisions which we have examined; also, the opinion in case 
of Meyer v. Van De Vanter, 41 Pac. Rep. [Wash.], 60, in 
which it was decided that a provision in regard to the 
indorsement of ballots very similar to the one now under 
consideration was in conflict with a section of the con- 
stitution. This decision last mentioned proceeds upon 
the ground that the law was mandatory; but the legisla- 
ture could not pass an act by the effect of which the indi- 
vidual elector could be deprived of the right to vote by 
reason of no fault or neglect of his own, but that of those 
of other persons. In the opinion nothing appears to indi- 
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cate that a voter must do anything in regard to his bal- 
lot while in the preparation of it, or during the time he 
had possession of it, fron. which he could gain informa- 
tion of the indorsement or lack thereof, or that he was 
charged with any duty in. respect to the indorsement; 

hence it can not be said to be strictly in point herein. 
The other cases cited all make the distinction between 
acts wholly of the duties of election or other officers who 
are charged with duties in regard to the election, or the 
conduct thereof, and acts within which there are included 
obligations upon the individual voter, and they all in- 
volved acts of the former nature and not of the latter, 
hence, as we view the requirements of the matters of liti- 
gation in the case at bar, the cases cited were not strictly 
in point. Turning more directly to the constitutional 
question, it is well established and universally known 
that courts are always reluctant to declare a law, or any 
portion thereof, unconstitutional, and the law will be up- 

held if it can and no violence be done to the fundamental 
law. Yet courts do not hesitate, when there is a clear 
violation of the constitution, to so declare. It can not be 
questioned that laws in regard to the conduct of elections 
which are merely regulative of the right to vote, or rather 
the manner in which the right shall be exercised, if they 
leave the election free and open to all electors, are not 
inimical to the constitutional provisions. 

One of the important objects of the Australian ballot 
law was and is to provide purity and honesty in elections, 
to prevent frauds; and the presumptions that the signa- 
tures of two of the judges of election shall be placed on 
the back of each ballot before it is delivered to a voter 
and it shall by the voter be folded so as to disclose these 
signatures when he presents it for deposit in the ballot 
box, and it may not be so deposited unless they do appear 
or are in fact on the back of the ballot, and, if deposited 
without such indorsement, the ballot shall be void and 
not counted, are but parts of the general scheme, and it 
will be noticed that the voter is called upon to aid. He 
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must take notice of the signatures of the two judges on 
the back of his ballot, and so notice them as to materially 
assist in the process of casting the ballot and its identifi- 
cation prior to deposit by the proper cfficial. The elector 
is charged with a knowledge of the law, and he can 
hardly escape the discovery that the signatures are or 
are not on the back of the ballot when he folds it and 
that it is or is not a ballot which can be used. To this 
extent he must be asked to give his attention, and that 
he be so asked is certainly not destructive of the free- 
dom of the election, nor do we deem it an impediment or 
a hindrance of the exercise of the elective franchise, nor 
a new qualification of an elector. The provisions in 
question are clearly but regulative in their essential fea- 
tures, and assist in the honest, intelligent exercise of the 
right to vote, and are not vivlative of the constitution. 
See Slaymaker v. Phillips, 40 Pac. Rep. [Wyo.], 971, 42 
Pac. Rep., 1049. 

In regard to the conduct of the election in Frenchman 
precinct, the court determined as follows: “The court 
further finds that in Frenchman precinct said election 
was held in a sod schoolhouse; that no regular booth or 
booths of any kind had been furnished the precinct; that 
to take the place of a booth, or rather to serve as a booth, 
an overcoat was hung up to the rafter or one of the joists 
of the schoolhouse in or at one corner; that said overcoat 
was spread out and the bottom hung from six to fifteen 
inches above the top of the desk; that the school desk be- 
low and under said overcoat was for the purpose and 
used by the voters to mark their ballots upon; that there 
was no railing about the booth or about the place occu- 
pied by the election officers; that all of the voters did not 
go behind the booth to make out their ballots, but made 
them out sitting at school desks in the body of the room; 
that at least two of the tickets were filled out by one of 
the judges of election for two electors who claimed to be 
unable to read or write; that neither of such voters were 
required to make such declaration of such disability un- 
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der oath, nor did said officers certify on the outside of 
such ballot that they were marked by his or their assist- 
ance; that one Tierling was one of the judges of said elec- 
tion in said precinct, and was also a candidate for elec- 
tion to the office of assessor in said precinct.” It is 
strenuously insisted for appellant that the court should 
have rejected the vote of this precinct. To this it may be 
said that, if the court erred in this particular, as the mat- 
ter must stand here, it did not prejudice the complainant; 
as to reject the whole vote of the precinct would not 
change the result of the election as determined by the 
court. The ballots which were examined by the trial 
court are not with the bill of exceptions, and as this de- 
prives us of portions of the evidence, we can not examine 
to ascertain whether the findings are sustained thereby, 
and they must be accepted. The judgment of the district 
court is 
AFFIRMED. 
NoRVAL, J., expressed no opinion. 


WILLIAM HAYDEN ET AL. V. NICHOLAS EF REDERICKSON. 


FILED OCTOBER 18, 1899. No. 10,595. 


1. Stare Decisis: ForuER APPEAL. Where a cause is brought a second 
time to this court, the first decision will be deemed the law of 
the case, not merely as to the points expressly decided, but to 
all questions presented by the record and necessarily involved in 
the decision, and, ordinarily, will not be re-examined. 

2. Sales: DELIVERY: ACTION FOR PURCHASE Prick. Where personal 
property is in possession of the buyer at the time of the sale, 
and no other place of delivery is specified, no formal delivery is 
necessary to maintain an action for the purchase price. 

: InvENTORY: RIGHTS OF PARTIES: WAIVER. When a contract 
of sale of chattels provides for the taking of an inventory by 
the parties, the buyer can not urge as a defense to the action 
to recover the purchase price that the inventory was made by 
the vendor alone, when the vendee was given an opportunity 
to participate therein, and refused to do so. 


3. 
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4. Instructions: WITHDRAWAL oF IssvE. It is error to give an in- 
struction which withdraws from the consideration of the jury a 
material issue of fact. 


: ExpEerRT EVIDENCE. It is error to instruct°the jury that 
“expert evidence is of the very lowest order and is the least 
satisfactory.” 


Error from the district court of Douglas county. 
Tried below before DICKINSON, J. Reversed. 


The facts and issues are stated in the opinion. 


C. J. Smyth, for plaintiffs in error: 


Before plaintiff can recover the purchase price he must 
show that he delivered the patterns. See Atwood v. Lucas, 
53 Me., 508; Alesser v. Woodman, 22 N. H., 172; Newmarket 
Iron Foundry v. Harvey, 23 N. H., 395. 

The statement in the contract that the goods were sold 
and delivered was properly contradicted by evidence. 
See Lingham v. Eggleston, 27 Mich., 324; Llgee Cotton Cases, 
22 Wall. [U. 8.], 180; Blackwood v. Cutting Packing Co., 
76 Cal., 212; Anderson v. Read, 106 N. Y., 344; McLaughlin 
v. Piatti, 27 Cal., 458. 

Before title could pass both parties were required to 

make an invoice indicating the particular patterns pur- 
chased. See Stephens v. Santee, 49 N. Y., 35; Anderson v. 
Crisp, 5 Wash., 178; Lingham v. Eggleston, 27 Mich., 324; 
McClung v. Kelley, 21 Ta., 508; Chapman v. Shepard, 39 
Conn., 413; Hudson v. Weir, 29 Ala., 394; Blackwood v. Cut- 
ting Packing Co., 76 Cal., 217; Hutchinson v. Hunter, 7 Pa. 
St., 140; Hlgee Cotton Cases, 22 Wall. [U. §.], 188. 
, The question of delivery should have been submitted 
to the jury. See McClung v. Kelley, 21 Ia., 512; Metz v. 
State, 46 Nebr., 548; Terry v. Beatrice Starch Co., 43 Nebr., 
866. 

Instructions indicating that the word “sold,” as used 
in the contract, operated to transfer the title were errone- 
ous. See Herron v. Cole, 25 Nebr., 692; High v. Merchants 

Bank, 6 Nebr., 155; Farmers Bank v. Harshman, 33 Nebr., 
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445; Howell Lumber Co. v. Campbell, 38 Nebr., 567; Whit- 
aker v. Parker, 42 Ya., 585. ; 


George W.°Cooper and John H. Reagan, contra: 


The patterns were in plaintiffs’ possession at the time 
of the sale, and further delivery or a tender was unneces- 
sary after defendants made the invoice. See Shurtleff v. 
Willard, 19 Pick. [Mass.], 110; Lake v. Morris, 30 Conn., 
.201; Warden v. Marshall, 99 Mass., 305; Macomber v. Parker, 
18 Pick. [Mass.], 175; Nichols v. Patten, 18 Me., 231; Uhl 
v. Robison, 8 Nebr., 272; Farmer v. Gray, 16 Nebr., 401. 

When a quantity of goods bargained for at a certain 
rate is actually delivered, the sale is complete, notwith- 
standing the goods are to be counted, weighed or meas- 
ured in order to ascertain the amount to be paid for them, 
See Macomber v. Parker, 13 Pick. [Mass.], 175; Tiedeman, 
Sales, sec. 87. 

When plaintiffs refused to invoice the patterns to as- 
certain the number in stock that would comply with the 
contract, it was proper for defendant to make the invoice. 
See Woodworth v. Hammond, 19 Nebr., 215; Grant v. Pen- 
dery, 15 Kan., 236; Hayden v. De Mets, 34 N. Y. Super. Ct., 
344; Graham v. Frazier, 49 Nebr., 90; McCormick Harvest- 
ing Machine Co. v. Markert, 78 N. W. Rep. [Ia.], 33. 

There was no reversible error in the instruction relat- 
ing to expert evidence. See United States v. Pendergast, 
32 red. Rep., 198; Winans v. New York & Hi. R. Co., 21 How. 
[U. S.], 101; People v. Perriman, 40 N. W. Rep. [Mich.], 
425; Whitaker v. Parker, 42 Ta., 586. 


Norvat, J. 


This case was before us and decided at a prior term. 
See Hayden v. Frederickson, 55 Nebr., 156. Subsequently a 
trial was again had in the district court, which termi- 
nated in a verdict in favor of plaintiff, and from the judg- 
ment entered thereon the defendants have prosecuted 
error. 
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The action was to recover the purchase price of certain 
patterns alleged to have been sold and de:ivered by plain- 
tiff to defendants in pursuance of a written contract 
made by the parties, a copy of which is cortained in the 
former opinion, to which reference is made. On Septem- 
ber 16, 1893, Nicholas Frederickson was the owner of 
the dry goods department of what was known as the Bell 
Department Store, in the city of Omaha. On said date 
Hayden Bros., the defendants, purchased all the stocks 
in said department store, including that belonging to 
plaintiff. The contract between defendant and plaintiffs 
stipulated, among other things, for the purchase “of all 
patterns that are staple and down to date,” and that the 
purchasers should pay plaintiff therefor “cagh at com- 
pletion of inventory at the rate of 90 per cent of the orig- 
inal contract price of said goods without discount.” The 
defendants refused to pay for the patterns, claiming that 
they did not comply with the terms and conditions of 
the contract, in that they were not staple and down to 
date. Testimony bearing upon the marketable condition 
of the. patterns was adduced by the respective parties, 
and expert witnesses were likewise calfed and examined 
by the defendants upon that issue in the case. 

It is argued by counsel for defendants that the judg- 
ment is erroncous, because it was not shown that the 
patterns had been delivered to and accepted by the de- 
fendants. This question was presented upon the former 
hearing, and it is contended by plaintiff that the decision 
then rendered is stare decisis. The rule is that the deter- 
mination of questions presented to this court in reviewing 
the proceedings in a cause in the district court becomes 
the law of the case for all subsequent proceedings, and, 
ordinarily, will not be made a subject of re-examination. 
See Coburn v. Watson, 48 Nebr., 257; Fuller v. Cunn ingham, 
48 Nebr., 857; Omaha Life Ass’n v. Kettenbach, 55 N ebr., 
330; Mead v. Tzschuck, 57 Nebr., 615. And this rule ap- 
plies, not only to all points actually decided, but to all 
questions presented by the record and necessarily in- 
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volved in the decision. See Alufford v. Estadillo, 32 Cal., 
131; Headley v. Challiss, 15 Kan., 602; Crockett v. Gray, 31 
Kan., 346. While we were asked on the former appeal to 
reverse the judgment theretofore rendered on the same 
ground now urged for a reversal, we did not then consider 
nor decide the point or express an opinion «pon the sub- 
ject. The judgment of reversal was placed upon other 
grounds, and the decision did not necessarily involve the 
matter now urged upon our attention, and the rule of 
stare decisis can not be successfully invoked by this plain- 
tiff. 

To entitle plaintiff to maintain an action like the pres- 
ent, for goods sold and delivered, it was necessary that it 
be shown that the patterns were delivered to the defend- 
ant. The contract specified or recited: “Nicholas Fred- 
erickson has this day sold and delivered to Hayden Bros. 
a stock of linens * * * and all patterns that are 
staple and down to date.” There is in the record before 
us evidence tending to show that the defendants were in 
possession of plaintiff’s goods at the time the contract in 
question was entered into, which, if true, relieved him 
from formally tendering and delivering the patterns to 
the purchaser. See Robison v. Uhl, 6 Nebr., 328; Uhl v. 
Robison, 8 Nebr., 272; Tiedeman, Sales, sec. 96 and cases 
there cited. 

It is insisted that the title to the patterns did not pass 
to the vendees until they were invoiced; hence there can 
be no recovery. The contract of sale stipulated that an 
inventory of goods should be taken, which was to deter- 
mine what patterns were staple and down to date. It 
was within the contemplation of the parties that each 
should join or assist in the making of such inventory, or 
at least be given an opportunity so to do. The evidence 
discloses that the defendants refused to invoice the pat- 
terns, claiming that they did not meet the requirements 
of the contract. This constituted a waiver of the right of 
defendants to participate in the inventory. See Wood- 
worth v. Hammond, 19 Nebr., 215. The defendants, under 

14 
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the circumstances, can not be heard to urge as a defense 
that the inventory was made by Frederickson alone. 

Exceptions were taken to the fourth and sixth instruc- 
tions given by the court on its own motion, which are as 
follows: 

“4, The burden of proof in this case is upon the plain- 
tiff, and, before he can recover, he must satisfy you by 
a preponderance of the evidence that the patterns sold 
and inventoried to defendants, and for which he seeks to 
recover in this-action, complied with the terms and con- 
ditions of the contract sued upon,—that is, that said pat- 
terns so sold and inventoried to defendants were staple 
and down to date. If plaintiff has so satisfied you, it will 
then be your duty to return a verdict for plaintiff for 
such sum as under the terms and conditions of said con- 
tract and the evidence you find to be due. If plaintiff 
has failed to satisfy you, your verdict will be for the de- 
fendants.” 

“6. The only question for your consideration in this 
case is whether or not the patterns sold defendants by 
plaintiff complied with the terms and conditions of the 
contract introduced in evidence,—that is, were staple and 
down to date; and, in determining this question, you 
must look solely to the evidence that has been introduced 
by the parties, and from this evidence determine this 
question.” 

These instructious submitted to the jury the single 
question whether the patterns were “staple and down 
to date,” and withdrew from the consideration of the 
triers of fact the issue whether there had ever been a de- 
livery to the defendants of the patterns in question. 
Manifestly this was error. The defendants were entitled 
to have this point passed upon by the jury. 

The following instruction was given at the request of 
the plaintiff below: “The court further instructs the jury 
that it is your duty to consider the opinion and expert 
evidence in this case the same as the evidence of other 
Witnesses. However, the court further instructs you that 
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such opinion and expert evidence is of the very lowest 
order, and is the least satisfactory, and the jury should 
not permit such opinion and expert evidence to over- 
throw positive and creditable evidence of creditable wit- 
nesses, who have testified in this case of their own per- 
sonal knowledge.” This instruction was bad, and should 
not have been given. The defendants had the right to 
have the jury consider the testimony of their expert wit- 
nesses without any admonition from the court that “ex- 
pert evidence is of the very lowest order and is the least 
satisfactory.” It was for the jury alone to determine the 
weight to be given such evidence. For the errors indi- 
cated the judgment is 
REVERSED. 


GmRTRUDE T. EDNEY, APPELLEE, V. DANIEL BAUM 
EL AL., APPELLANTS. 


FILED OcTOBER 18, 1899. No. 10,759. 


1. Review: FarLuRE To Fitz Brier. Where the appellant fails to file 
a brief in this court, the judgment will be affirmed, when the 
cause is reached in its order, without an examination of the 
questions presented by the record. 


2. Discharge of Administrator: Parties. That one has been sued 
by an administrator will not authorize such person to resist in 
the county court an application made therein to vacate an order 
discharging the administrator. ; 


APPEAL from the district court of Douglas county. 
Heard below before Fawcerrt, J. Appeal of the Bawms 
dismissed. Judgment below affirmed in part. 


Burr & Burr and G. W. Covell, for appellants. 
R. Cunningham and Lamb & Adams, contra, 


Norval, J. 


Gertrude T. Edney and Patrick Cavanaugh were 
appointed by the county court of Douglas county, respect- 
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ively, administratrix with the will annexed and execu- 
tor of the estate of James A. Edney, deceased. Subse- 
quently, on September 24, 1895, they filed in said court a 
motion to be discharged from their trust. On February 
29, 1896, the county court entered of record an order dis- 
charging the administratrix and executor and revoking 
the letter of administration theretofore granted to them. 
On April 20, 1895, Gertrude T. Edney, in her individual 
capacity, filed a motion to vacate and set aside the said 
order of discharge, which motion was not presented to or 
acted upon by the county court during the term at which 
it was filed and said order was entered. James EB. Baum, 
David A. Baum and Daniel Baum, against whom in the 
district court of Lancaster county a verdict in the sum of 
$3,000 had been obtained by the Edney estate, but which 
action was subsequently dismissed by the court, were 
permitted to intervene, and they, together with the 
guardian of the minor children of the decedent, resisted 
the application of said Gertrude T. Edney. The county 
court overruled said application, holding that it had lost 
jurisdiction to grant the relief prayed, since the term of 
court had terminated at which the order of discharge was 
made. Gertrude T. Edney alone appealed to the district 
court, where, upon final hearing, the order discharging 
the administratrix and executor was vacated and an- 
nulled. The case comes to this court on the appeal of 
the guardian and the Baums. 

The question argued at length in the briefs is whether 
the county court had the jurisdiction or power to set 
aside its former order discharging the administratrix and 
executor, but in our view we are not now required to con- 
sider or pass upon this point, since neither the guardian, 
nor any one in his behalf, has filed a brief in the «ause, 
and the Baums have no right in this proceeding to ques- 
tion the correctness of the decision of the district court. 
It is the well-settled practice in this court that, when the 
appellant fails to file a brief, the judgment sought to be 
reversed will be affirmed, without an examination of the 
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questions presented by the record. The judgment of the 
district court as to the guardian will be affirmed. 

In Missouri P. R. Co. v. Bradley, 51 Nebr., 596, it was 
ruled that the fact that one has been sued by an adminis- 
trator will not authorize such person to petition a county 
court for the revocation of the letters of administration. 
The principle upon which that decision was grounded is 
decisive of the case at bar. The Baums had been sued by 
the representatives of the Edney estate, and a verdict 
returned against the Baums, but the action was dis- 
missed without any judgment having been entered on 
the verdict. See lidney v. Bawm, 53 Nebr., 116. They have 
no such pecuniary interest in the settlement of the Edney 
estate as to entitle them to review an order of the county 
court, or that of the district court on appeal, made in 
the progress of the settlement of the estate. From the 
opinion filed in Missowi P. R. Co. v. Bradley, supra, we 
quote the following: “It is also insisted that because the 
statute authorizes an appeal in all matters of probate 
jurisdiction ‘from any final order, judgment, or decree of 
the county court to the district court, by any person 
* * * who may be affected thereby,’ the raili 1 
company had the right to move to vacate the apj..-_-- 
ment of the administrator. The fallacy of this argunient 
consists in the erroneous assumption that the railroad 
company was affected by the order granting letters of 
‘administration. The right to appeal from the decision 
of the county court in probate matters is vested alone in 
persons against whom an order, judgment or decree is 
made, or who may be thereby affected or aggrieved. One 
is aggrieved or affected by a decision of such court alone 
when it operates upon his property or bears directly upon 
his interests. See 2 Woerner, American Law of Adminis- 
tration, sec. 544; Deerings v. Adams, 34 Me., 41; Bryant v. 
Allen, 6N. H., 116; Wiggin v. Sweet, 47 Mass., 195; Smith 
v. Bradstreet, 33 Mass., 264. This railroad company is 
not affected by the order appointing the administrator, 
and it had not sufficient interest to move the revocation 
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of the appointment.” Upon principle we are constrained 
to hold that the Baums had no such interest in the set- 
tlement of the estate of Edney as to permit them to inter- 
vene in the county court to resist the application of Mrs. 
Edney to vacate the order discharging the administra- 
trix and executor, and consequently could not appeal 
from the order of the district court made in premises. 
If the county court was without jurisdiction to grant the 
application of Mrs. Edney, the district court acquired 
none by the appeal, and the order in question made by 
the last named tribunal would be void, and the Baums 
could avail themselves of that fact when the estate at- 
tempts to take further proceedings in its action against 
them. . The appeal of the Baums is dismissed, and the 
judgment of the district court as to the guardian is af- 


firmed. 
JUDGMENT ACCORDINGLY. 


RICHARDSON DRUG COMPANY ET AL. V. ALICE M: 
THASDALL ET AL. 


FILED OCTOBER 18, 1899. No. 9,909. 


1. Stare Decisis: ForMER APPEAL. A decision of the supreme court, 
on a former appeal, of a question presented by the record is 
thereafter the law of the case, and the point ordinarily will not 
be reviewed. 

2. Replevin: Finpines: DESCRIPTION oF PROPERTY: HarMLEss Error. 
Where a verdict in replevin finds for the defendant as to a por- 
tion of the property, the omission to describe therein the por- 
tion which the defendant is entitled to have returned is error 
without prejudice, when it is disclosed that all the property 
seized under the replevin writ has been destroyed by fire. 


3. : : : JUDGMENT: Harmirss Error. The failure, 
under the circumstance stated, to render an alternative judg- 
ment in such a case, for a return of the property, or its value in 
case a return can not be had, is error without prejudice. 

4. : JUDGMENT AGAINST PLAINTIFF: RETURN OF PROPERTY. A 


plaintiff in replevin can not satisfy a judgment against him for 
a return of the property by offering to return other property 
of like kind and value, but must return, or offer to do so, the 
identical property replevied. 
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Error from the district court of Lancaster county. 
Tried below before HALL, J. Affirmed. 


The opinion contains a statement of the case. 


John P. Maule, for plaintiffs in error: 


Defendants intermingled the goods conditionally sold 
with those afterward purchased. It was impossible for 
plaintiffs to separate the new goods from those originally 
sold. Defendants failed to identify the goods purchased 
by them subsequent to the conditional sale. Plaintiffs, . 
therefore, were entitled to recover the entire stock. 
See People.v. Bristol, 35 Mich., 29; Kreth v. Rogers, 78. E. 
Rep. [N. Car.], 683; Willard v. Rice, 11 Met. [Mass.], 493; 
Adams v. Wildes, 107 Mass., 128; Fuller v. Paige, 26 Y1., 
358; Simmons v. Jenkins, 76 Il., 479; Merchants Nat. Bank 
v. McLaughlin, 2 Fed. Rep., 128; Jenkins v. Steanka, 19 
Wis., 189; Brackenridge v. Holland, 2 Blackf. [Ind.], 377. 


Charles O. Whedon, contra. 


Norval, J. 
This was replevin of a stock of merchandise. A ver- | 
dict, under the directions of the district court, was en- 
tered in favor of the defendants, and the judgment ren- 
dered thereon was reversed by this court. See Richardson 
Drug Co. v. Teasdall, 52 Nebr., 698. The cause was subse- 
quently tried in the court below, and a verdict returned 
as follows: 
“RICHARDSON DRUG COMPANY AND 
THE LINCOLN Paint & COLOR 
Company, Corporations organ-: 
} ized under the Laws of the 
State of Nebraska, Plaintiffs, 
v. 
Auice M. TEASDALL AND THOMAS 
L. TEASDALL, Defendants. 
“We, the jury impaneled and sworn in the above en- 
titled cause, do find that at the commencement of this 
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action the right of the property and of possession of the 
goods and fixtures originally delivered by the plaintiffs 
to defendants, under the contract between them, was in 
the plaintifis. 

“We further find that at the commencement of this ac- 
tion the defendants were the owners of a portion of the 
stock taken by the plaintiffs from defendants by the writ 
of replevin in this action, and were entitled to the imme- 
diate possession thereof. 

“We further find that the value of said aude so owned 
by defendants, when taken by plaintiffs, was the sum of 
$750. 

“We further assess the daiaees sustained by defend- 
ants by the wrongful taking of said goods at the sum of 
$276.35, which damages and value, amounting to the 
sum of $1,026.35, we assess as the amount defendants are 
entitled to recover from plaintiffs on account of the 
wrongful taking of said goods. 

“J. YOUNGBLUT, Foreman.” 

A motion for a new trial was made by the plaintiffs 
and overruled, and to reverse the judgment entered on 
the verdict plaintiffs have brought the case here. On 
January 27, 1892, plaintiffs sold defendants a stock of 
drugs and store fixtures, the contract of sale being in 
writing, a copy of which follows: 

“This agreement, made and entered into by and be- 
tween the Richardson Drug Company and the Lincoln 
Paint & Color Company, of the first part, and Thomas L. 
Teasdall and Alice M. Teasdall, his wife, of the second 
part, witnesseth: That said parties of the second part 
are to forthwith become the agents of the parties of the. 
first part, and as such shall at once take possession of 
all the stock of drugs, chemicals, paints, oils, merchan- 
dise, and all fixtures belonging to said stock, at No. 1843 
O street, Lincoln, Nebraska, and shall, as such agents, 
sell such goods at retail in the ordinary course of busi- 
ness and pay to the parties of the first part the sum of 

.$100 in cash for each month for the first two months, and 
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the sum of $150 thereafter, until said parties of the sec- 
ond part shall have paid to the said parties of the first 
part the total sum of $2,000 net, the monthly payments 
to be commenced promptly on March 15, 1892, and to be 
made on the 15th day of each and every month thereafter, 
until the whole sum of $2,000 shall have been paid; and 
said parties of the second part shall receive no compen- 
sation for their services as such agents save the net 
profits of said business over and in excess of said amounts 
to be paid to said parties of the first part; and said par- 
ties of the second part agree and guaranty that all said 
profits shall be made, and all payments agreed made, 
without in any degree depleting said stock of goods. 
Said $2,000 shall be applied as follows: Sixteen hundred 
dollars ($1,600) to the Richardson Drug Company and 
four hundred dollars ($400) to the Lincoln Paint & Color 
Company, and said monthly payments shall be made to 
the Richardson Drug Company and by them divided as 
follows: 80 per cent to be retained by the Richardson 
Drug Company, and 20 per cent to be turned over as paid 
to the Lincoln Paint & Color Company, and when the 
total amount of the said $2,000 shall be paid, said parties 
of the first part shall transfer to said parties of the sec- 
ond part all‘their right, title, and interest in said stock 
of drugs and fixtures, but until said sum of $2,000 shall 
have been fully paid, the title to all said property shall 
be and remain in said parties of the first part. When 
said amount of $2,000 shall have been fully paid, said 
parties of the first part shall release and deliver to said 
parties of the second part all claims and evidences of in- 
debtedness which they now hold against them. 
‘Witness our hands at Lincoln, Nebraska, this 27th 

day of January, 1892. ‘ 

“ALICE M. TeASDALL. 

“THOMAS L. TEASDALL. 

“RICHARDSON DruG CoMPANY, 

“Amos Firup, Treasurer. 
“LINCOLN Paint & COLOR COMPANY, 
“M, WEIL, Treasurer.” 
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Possession was taken by the defendants of the goods 
mentioned in the contract, and they sold a portion thereof 
in the usual course of trade, and from time to time they 
purchased other goods of a like character, which were 
added to the stock. The defendants having failed to 
make certain payments provided for in the contract, 
plaintiffs replevied all the goods in the store, including 
those purchased by the defendants, subsequent to the 
making of the contract copied above. 

It is urged that the verdict is contrary to law. We 
are relieved at this time of the necessity of construing 
the contract in question, since an interpretation was 
placed thereon when the cause was here before, and 
which decision has become the law of the case for all 
future proceedings. Jt was then determined that the 
contract was one of conditional sale, and that the vendors 
were entitled to a verdict only for such portion of the 
original stock conditionally sold as remained in the de- 
fendant’s hands; that the latter had the right to have 
returned the goods by them subsequently bought and 
added to the original stock, and that the vendees’ ming- 
ling of the goods absolutely purchased with those condi- 
tionally bought was neither wrongful nor fraudulent. 
Tested by these principles, the judgment is not contrary 
to law, since the jury awarded to the plaintiffs and de- 
fendants, respectively, the portion belonging them. The 
testimony adduced by the defendants tended to show 
that the value of the néw goods purchased by them and 
taken under the replevin writ was over $1,500, and yet 
the jury by their verdict assessed the value thereof at 
$750, so the defendants and not the plaintiffs are Drei: 
diced by the verdict. 

It is insisted, however, that the defendants were not 
entitled to recover any portion of the goods or their value, 
for the alleged reason that they intermingled the new 
goods with those conditionally purchased from the plain- 
tiffs, so that the new goods were incapable of being dis- 
tinguished or identified. It is true the new goods were 
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placed on the shelves with the old ones, but this record 
fails to disclose that such intermingling was either 
wrongful or fraudulent. Besides there was evidence ad- 
duced on the trial, tending to show that the new goods 
were capable of being identified. Mr. Teasdall so testified 
when examined as a witness on behalf of the plaintiffs. 
Moreover, this suit was instituted upon the erroneous 
theory that the plaintiffs were entitled to all the goods 
contained in the store--the new and old alike—and the 
plaintiffs never called upon the defendants to make a 
separation of the goods. They can not be permitted now 
to urge that it was the duty of the defendants to have © 
selected and delivered to them the goods conditionally 
purchased. Had the plaintiffs requested an identification 
of the goods, and defendants had refused to comply there- 
with, or had it been proven—which was not the case— 
that the goods were incapable of identification, then the 
authorities cited by plaintiffs would be in point. 
Plaintiffs tendered the following instruction, which 
the court refused: “2. By the terms of the contract the 
defendants were required, until they had paid for the 
stock of goods turned over to them under it, to keep it up 
to its original value, namely, $2,000. When the plaintiffs 
brought this action they were entitled to take all the 
original stock there was in the store; and the goods of 
like character, mingled therewith, to the amount of 
$2,000. That is, the whole amount so taken must not ex- 
ceed $2,000.” The refusal of this instruction was in 
harmony with the former opinion in the case. The re- 
quest to charge ignored the doctrine that plaintiffs could 
recover only the portion of the original stock which had 
not been sold by the defendants. The rule of stare decisis 
must control. The evidence is ample to sustain the ver- 
dict. Indeed it would have supported a finding that the 
property wrongfully taken from the defendants was of 
the value of more than $1,000. The plaintiff can not com- 
plain because the value of the property was assessed at 
a smaller sum than was justified by the evidence. See 
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Ackerman v. Bryan, 33 Nebr., 515. The court directed the 
jury to allow the defendant interest on the value of the 
property belonging to defendants as damages. This was 
entirely proper. 

It is insisted that the verdict is insufficient in form, as 
well as indefinite and uncertain, in that it omitted to 
describe the property which the jury found belonged to 
defendants. No objection to the form or terms of the 
verdict was made at the time the same was returned in 
the court below. Ordinarily, a verdict for defendant in 
replevin for a portion of the property seized under the 
writ should specify the property he is entitled to have 
returned, since the statute requires that the judgment 
entered on such verdict shall be in the alternative, for a 
return of the property, or its value in case a return can 
not be had. See Code of Civil Procedure, sec. 191a. But in 
this case plaintiffs were not prejudiced by the failure of 
the jury to specify the property they found the defend- 
ants were entitled to have returned, inasmuch as the 
record discloses that the entire property replevied had 
been destroyed by fire, and therefore no portion could be 
returned to the defendants. 

It is also urged that the judgment is erroneous because 
not in the alternative form, for a return of the property 
or its value. It having been established that the prop- 
erty in controversy had been destroyed by fire, and 
therefore incapable of being returned, plaintiff was 
not prejudiced by the failure to render an alternative 
judgment. See Goodman v. Kennedy, 10 Nebr., 270. But it 
is contended that the plaintiff had the right to return 
goods of a like kind to those replevied. This court has 
held the rule to be otherwise. See Hickhoff v. Hikenbary, 
52 Nebr., 332. There is nothing in the other assignments 
of error which require special consideration. We have 
examined all of them, and find they are without error. 
The judgment is 


AFFIRMED. 
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RICHARDSON DruG COMPANY ET AL. Vv. RAYMOND BROs. 
; & COMPANY. 


FILED OCTOBER 18,1899. No. 8,983. 


Conditional Sale of Merchandise: future PurcnasEs. The contract 
of conditional sale of merchandise involved herein construed, 
and held not to authorize the vendees to purchase new goods on 
the credit of the vendors. Richardson Drug Co. v. Plummer, 56 
Nebr., 523, followed. 


Error from the district court of Lancaster county. 
Tried below before TrBBETS, J. Reversed. , 


John P. Maule, for plaintiffs in error. 
George FH. Hibner, contra. 


Norval, J. 


An action was brought in the court below by Raymond 
Bros. & Co. against the Richardson Drug Company and 
the Lincoln Paint & Color Company, Thomas L. Teasdall, 
and Alice M. Teasdall to recover the purchase price of 
certain goods and merchandise sold by the plaintiffs to 
Thomas L. Teasdall. A dismissal was entered as to the 
easdalls, and a trial to the court terminated in a judg- 
ment against the other defendants in the sum of $217.96, 
who have prosecuted this error proceeding. 

The defendants, against whom a recovery was had in 
the court below, being the owners of a stock of drugs in 
the city of Lincoln, on January 27, 1892, sold the same 
conditionally to the Teasdalls, the parties at the time 
entering into a written contract, a copy of which is set 
out in the opinion in Richardson Drug Co. v. Teasdall, 59 
Nebr., 150, filed herewith. ‘The Teasdalls took posses- 
sion of the goods under said contract and the business 
was thereafter carried on in the name of said Thomas L. 
Teasdall, by whom the goods in controversy herein were 
purchased. The trial court found that the Teasdalls, in 
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making such purchase, were the agents of the Richard- 
son Drug Company and the Lincoln Paint & Color Com- 
pany, and that the goods were obtained for their benefit. 
This finding is now assailed. Aside from the written 
contract already mentioned, there is not a scintilla of 


‘evidence to sustain the finding. This instrument has at 


least three times been construed by this court as being 
a contract for the conditional sale of merchandise. 
See Richardson Drug Co. v. Teasdall, 52 Nebr., 698; Rich- 
ardson Drug Co. v. Plununer, 56 Nebr., 523; Richardson 
Drug Vo. v. Teasdall, 59 Nebr., 150, herewith decided. 
The case under consideration is parallel with Richardson 
Drug Co. v. Plummer, 56 Nebr., 523. In that case it was 
sought to recover from the Richardson Drug Company 
and the Lincoln Paint & Golor Company the purchase 
price of goods sold the Teasdalls, under circumstances like 
these disclosed by the present record. The plaintiffs re- 
lied upon the contract of conditional sale to establish that 
the Teasdalls were the agents of the defendants. This 
court, in an opinion by SULLIVAN, J., held that said con- 
tract of conditional sale did not authorize the vendees to 
purchase new goods on the credit of the vendors, and that 
there was no basis for the judgment rendered against 
the latter. With the conclusion then reached we are 
content. The judgment of the district court herein is 


REVERSED. 


WALTER L. SELBY v. P. J. MCQUILLAN ET AL. 
FILED OcToBER 18, 1899. No. 8,992. 


1. Justice of the Peace: JuRisDICTION: REPLEVIN. Prior to the en- 
actment of chapter 92, Session Laws of 1899, the jurisdiction of 
a justice of the peace in an action of replevin depended eee the 
appraised value of the property in suit. 


2. 


: RepLevin JUDGMENT. A judgment rendered by a justice of 
the peace in an action of replevin, for a return of the property 
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and $50 damages, or in case a return could not be had, for $200 
and costs, is valid. 


3. 


7 : APPEAL. An appeal from such judgment 
invests the district court with jurisdiction of the cause, and it 
may, on the trial, if the issues are found in favor of the defend- 
ant, render judgment in his favor for the ascertained value of 
the property, whatever that may be. 


.~ 


. Replevin: Bonp: Lianitiry oF SurETY. The essence of a contract 
entered into by a surety in behalf of a plaintiff in an action of 
replevin is that he will satisfy the judgment which the law re- 
quires to be rendered, in case the findings of the trial court are 
in favor of the defendant. 


: JupGMENT: Form: Panties. Section 191@ of the Code of 
Civil Procedure, which declares that the judgment in favor of a 
defendant in replevin shall be in the alternative, was enacted 
in the interest of litigants, and not for, the benefit of sureties, 
and only contemplates the rendition of a judgment in the pre- 
scribed form where, under the conditions existing at the time 
of the trial, such a judgment would or might be of practical 
value to one or both of the parties. 


: ACTION on APPEAL Bonp. The failure to render an 
alternative judgment in replevin is no defense to an action on an 
appeal bond given in behalf of the plaintiff, where the property 
can not be returned, and that fact has, upon proper inquiry, been 
determined by the court. 


Error from the district court of Douglas county. 
Tried below before DICKINSON, J. Affirmed. 


See opinion for statement of the case. 


Hall & McCulloch, for plaintiff in error: 


A surety on an appeal bond can not be held in an 
appellate court for a larger amount than the lower court 
had jurisdiction to render. See Union P. R. Co. v. Ogilvy, 
18 Nebr., 688; O’Leary v. Iskey, 12 Nebr., 186; Courtnay v. 
Price, 12 Nebr., 192; Fuller v. Schroeder, 20 Nebr., 631. 

Unless an alternative judgment is entered, the judg- 
ment is not one upon which an action on an appeal bond 
can be based. See Singer Mfg. Co. v. Dunham, 33 Nebr., 
686; Field v. Lumbard, 53 Nebr., 397; Lee v. Hastings, 18 
Nebr., 508. 
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John P. Breen, contra. - 


References: Bates v. Stanley, 51 Nebr., 254; Flannagan 
v. Cleveland, 44 Nebr., 58; Johnson v. Reed, 47 Nebr., 322; 
Howell v. Alma Milling Co., 36 Nebr., 86; Goodman v. Ken- 
nedy, 10 Nebr., 270; Manker v. Sine, 35 Nebr., 746; Hickho/ff 
v. dinkenbary, 52 Nebr., 332; Pasewalk v. Bollman, 29 Nebr., 
519; Thomson v. Joplin, 12 S. Car., 580. 


SULLIVAN, J. 


Wilkinson sued McQuillan before one of the justices 
of the peace for Douglas county to recover the possession 
of specific personal property. In execution of the order 
of delivery the chattels therein described were seized, 
appraised and turned over to the plaintiff, he having 
first given the undertaking required by the statute in 
such cases. A trial of the cause to a jury in the justice 
court resulted in a verdict in favor of the defendant, in 
which the value of the property was fixed at $200 and 
the damage occasioned by the wrongful retention at $50. 
The judgment was in the alternative form—for a return 
of the property and the damages assessed, or in case a 
return could not be had, for the ascertained value and 
for costs. ‘'o enable the plaintiff to prosecute an appeal 
from this judgment Walter L. Selby executed an appeal 
bond in the usual form. The cause was thereupon dock- 
eted in the district court, where the following judgment . 
was afterwards rendered: “This cause now comes on to 
be heard on motion of the plaintiff for a new trial herein; 
on consideration whereof the court overrules the same, 
to which plaintiff duly excepts; and the court finds that . 
the defendants recover from the plaintiff the sum of 
$520.82, it being shown from the evidence that return of 
the property in question cannot be had. The court fur- 
ther finds that Walter L. Selby is surety on the appeal 
bond herein, and that he is liable as such surety on said 
appeal bond in the sum of $520.82, and for costs. It is 
therefore considered, ordered, and adjudged by the court 
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that the defendants have and recover of and from the 
’ plaintiff John J. Wilkinson, as plaintiff, and Walter L. 
Selby, as surety, the said sum of $520.82, and the costs 
of this action, taxed at $90.88, and execution awarded 
therefor.” The judgment against Selby being after- 
wards reversed by this court (Selby v. McQuillan, 45 Nebr., 
512), the present action was instituted by McQuillan to 
recover on the appeal undertaking. The answer denied 
the validity of the bond, denied that defendant was 
bound to satisfy the judgment, since it was not in the 
form prescribed by the statute, and alleged that the . 
property was in existence and capable of being returned 
at the time of the trial in the district court. All the is- 
sues were decided in favor of the plaintiff, and he was 
given judgment in accordance with the prayer of his 
petition. The defendant prosecutes error. 

The first contention is that the bond is void because (1) 
the judgment pronounced by the justice of the peace was 
in excess of his lawful authority; and (2) because the dis- 
trict court, exercising a derivative jurisdiction merely, 
was without authority to take cognizance of the case, or 
to render judgment for.a sum in excess of $200. Prior to 
the enactment of chapter 92, Session Laws of 1899, the 
jurisdiction of a justice of the peace to hear and deter- 
mine actions of replevin was made to depend upon the 
appraised value of the property. See Hill v. Wilkinson, 25 
Nebr., 103; Bates v. Stanley, 51 Nebr., 252; Kilpatrick-Koch 
Dry Goods Co. v. Rosenberger, 57 Nebr., 370, 77 N. W. Rep., 
770. The appraisement in the suit brought by Wilkin- 
gon against McQuillan was $99.10. The justice had, 
therefore, jurisdiction to try the cause; and the judg- 
ment rendered, having been for a return of the property 
and damages, or for $200 and costs in case a return could 
not be had, was authorized by law and entirely valid. 
‘This being so, the appeal invested the district court with 
jurisdiction of the cause and with power to render a judg- 
ment for the value of the property, even though such 

15 
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amount should be in excess of the jurisdiction given to 
' justices of the peace. See Bates v. Stanley, supra. 

The next question to consider is whether the defendant 
is liable for the satisfaction of the replevin judgment in 
the form in which it was given. Lee v. Hastings, 13 Nebr., 
508, and Field v. Lumbard, 53 Nebr., 397, are cited in sup- 
port of the contention that he is not so liable. Accord- 
ing to the doctrine of these cases, the essence of the con- 
tract entered into by a surety in behalf of a plaintiff in re- 
plevin is that he will satisfy the judgment which the law 

- requires to be rendered in case the defendant shall suc- 
ceed in the action. Assuming that the principle of these 
decisions is applicable where the suit is on an appeal 
bond given in replevin, we have to inquire what judg- 
ment is, in contemplation of law, to be rendered on a 
finding of the court or verdict of the jury in favor of the 
defendant. Section 191a@ of the Code of Civil Procedure 
declares that the judgment shall be in the alternative 
form; and this section has been frequently held to be 
mandatory. See Hooker v. Hammill, T Nebr., 231; Singer 
Mfg. Co. v. Dunham, 33 Nebr., 686; Manker v. Sine, 35 Nebr., 
746; Field v. Lumbard, supra. But in construing thestatute 
it must be remembered that it was enacted in the interest 
of litigants, to protect their rights, and not for the bene- 
fit of sureties. The section in question does, of course, 
contemplate that an alternative judgment shall be ren- 
dered, if, under the conditions existing at the time of the 
trial, such a judgment can or may be of practical worth 
to either of the litigants; but the law does not require 
vain things. It issues no imperative mandate in any case 
for the doing of a useless and idle act. It does not com- 
mand the performance of that which in the very nature 
of things it is impossible to perform. A judgment di- 
recting the return of property which the court had pre- 
viously determined could not be returned would be en-. 
titled to rank as an absurdity with the famous decree 
of Canute against the waves of the sea. That the law 
does not require such a judgment where the facts do not 


fo} 
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justify it is recognized in Lee v. Hastings, supra, for it is 
there said: “A judgment in an action of replevin, under 
the act of 1873, must be in the alternative—for a return 
of the property, or in case a return can not be had, the 
value thereof, unless it is shown by the record that a re- 
turn could not have been had.” It appears from the judg- 
ment of the court in the replevin action that the property 
taken on the order of delivery could not be returned to 
McQuillan. It also appears that the district court in this 
case reached the same conclusion from the testimony of 
the parties given at the trial. -It would seem, therefore, 
to be pretty conclusively settled that Selby was not 
prejudiced by the failure to render judgment acainst Wil- 
kinson in the form prescribed by the statute. We are 
satisfied that the judgment rendered was the one which, 
in the circumstances of the case, the law contemplated 
and required. In the case of Field v. Lumbard, supra, 
upon which counsel for defendant mainly rely, the law 
contemplated the rendition of an alternative judgment 
because the court did not ascertain and decide that the 
return of the property was impossible. The judgment 
of the district court is right, and is 


AFFIRMED. 


EDMON GEORGE V. STATE OF NEBRASKA. 


FILED OCTOBER 18,1899. No. 10,879. 


1. Cattle Stealing: RECEIVING STOLEN CATTLE. The crimes of steal- 
ing cattle and of receiving stolen cattle, described in section 117¢ 
of the Criminal Code, are separate and distinct offenses. 


2. Criminal Law: Conviction UNDER ONE or Two Counts: NEw TRIAL: 
ForMER JEoPpaRDY. Where an information, in different counts, 
charges separate and distinct crimes, and the accused, on the 
trial, is acquitted on a count charging one crime but is con- 
victed on a count charging another crime, he can not, on a new 
trial being granted, be tried for the offense of which he was 
acquitted at the former trial, 
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: In such case the new trial can be 
granted only on the count upon which a conviction was had on 


the former trial. 
4, 


: DEGREES or CRIME: NEw TriaL. Where a crime consisting 
of several degrees is charged in different counts of an informa- 
tion, the allowance of a new trial goes to the whole case. 


: Issurs. In a criminal case but one issue can properly be: 
before the court at one time. 


6. 


: Preapine: Jupicran Novick. It is unnecessary to plead 
facts of which the court will take judicial notice. 


: Prea in Bar. A plea in bar may be disregarded, if pre- 
sented while the plea of not guilty remains on the record. 


: Forwer Acquirrau. A plea in bar need not be in- 
terposed to call to the attention of the court matters of record, 
which show that the accused was duly acquitted in the same 
court, in the same case of the identical charge upon which it is 
proposed to try him again. 


9. 


: WITHDRAWAL OF PLEA. Whether a defendant is authorized 
to withdraw a plea of not guilty after the issue raised by it has 
beéh, in the orderly course of procedure, unalterably adjudicated, 
quere. 


10. 


: PLEA IN Bar: REVIEW. Where a court entertains 
and considers the merits of a plea in bar, without a formal 
withdrawal of the plea of not guilty, it is, at most, a mere ir- 
regularity, and the action of the court thereon may be the sub- 
ject of review. 


11. 


In such case the plea of not guilty will 
be considered as constructively withdrawn. 


Error to the district court for Cherry county. Tried 
below before KINKAID, J. Reversed. 


The opinion contains a statement of the case. 


‘John M. Tucker, for plaintiff in error: 


Accused was charged with having committed two 
crimes. Under an information charging in different 
counts two separate and distinct offenses, a defendant 
who was acquitted under one count, and found guilty un- 
der the other, can not afterward be convicted of the of- 
fense of which he was acquitted. See Levi v. State, 14 
Nebr., 2; Bohanan v. State, 18 Nebr., 57; Morris v. State, 8 
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S. & M. [Miss.], 762; Lesslie v. Stule, 18 O. St., 395; King v. 

Mawbey, 6 Term Rep. [Eng.], 638; Campbell v. State, 9 


Yerg. [Tenn.], 333; State v. Behimer, 20 O. St.,572; State v. 
Kettle, 2 Tyler [Vt.], 471. 


Wolfenbarger & Williams, also for plaintiff in error: 

Stealing cattle and receiving stolen cattle are separ- 
ate and distinct crimes. See Commonwealth v. Bragg, 47 8. 
W. Rep. [Ky.], 212; George v. State, 57 Nebr., 656; Crim- 
inal Code, sec. 117a; Foster v. State, 39 Ala., 229; State v. 
Sias, 17 N. H., 558; State v. Smith, 43 Vt., 324; Shepherd v. 
People, 25 N. Y., 406; forney v. State, 13 Mo., 455; State v. 
Shaffer, 59 Ia., 290. 

Other references: Smith v. State, 42 Nebr., 356; Arnold 
v. State, 38 Nebr., 752; Conklin v. State, 25 Nebr., 784. 


C. J. Smyth, Attorney General, and W. D. Oldham, Deputy 
Attorney General, for the state: 

Where different counts of an information are formal 
variations stating the same offense, the granting of a new 
trial opens the whole case, and accused may be put upon 
his trial and convicted under any of the counts. See Jar- 
vis v. State, 19 O. St., 585; Bailey v. State, 26 Ga., 579; 
Mitchell v. State, 8 Yerg. [Tenn.], 514; Brown v. United 
States, 52 S. W. Rep. [Ind. T.], 56. 

When the defendant in a criminal prosecution is ad- 
judged guilty of the crime charged, and subsequently 
procures a reversal of the judgment of conviction on ac- 
count of error by the trial court, he will be held to have 
waived his right to object to further prosecution on the 
ground that he has been once put in jeopardy. See Afc- 
Ginn v. State, 46 Nebr., 427; State v. Terreso, 42 Pac. Rep. 
[Kan.], 354; Benton v. Commonwealth, 218. E. Rep. [Va.], 
495. 


SULLIVAN, J. 
The first count of the information charges the defend- - 
ant, Edmon George, with the larceny of certain cattle. 
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In the second count it is alleged that he received the 
same cattle knowing that they had been stolen, and with 
the intent of defrauding the owner. A jury, impaneled to 
try the issues raised by a general plea of not guilty, re- 
turned a verdict of conviction on the second count, and 
made no express finding as to the accusation contained 
in the first count. The court received the verdict, dis- 
charged the jury, and sentenced the defendant to im- 
prisonment in the penitentiary for.a term of years. He 
thereupon prosecuted error to this court, and secured a 
reversal of the judgment. The cause was remanded for 
further proceedings, and the defendant, having been 
again put upon trial, was found guilty, and sentenced on 
the first count of the information. 

The principal question now before us for decision is 
the legal effect of the first verdict. Counsel for George 
insist that it was, in contemplation of law, an acquittal 
of the charge of larceny, and that the judgment under re- 
view is, therefore, erroneous. We think counsel are 
right. We think the defendant has been sentenced for a 
crime of which he has been once, in a regular judicial 
proceeding, declared by the verdict of a jury to be inno- 
cent. The prosecution was based on section 117a of the 
Criminal Code, which is as follows: “If any person shall | 
steal any cow, steer, bull, heifer, or calf, of any value, 
or if any person shall receive or buy any cow, steer, bull, 
heifer, or calf, that shall have been stolen, knowing 
the same to have been stolen, with intent by such se- 
curing or buying to defraud the owner, or if any per- 
son shall conceal any such thief, knowing him to be such, 
of if any person shall conceal any cow, steer, bull, 
heifer, or calf, knowing the same to have been sto- 
len, every such person so offending shall be impris- 
oned in the penitentiary not more than ten years 
nor less than one year, and shall pay the costs of 
prosecution.” That the violations of this section charged 
in the two counts of the information are distinct crimes 
is, of course, self-evident. Neither offense comprehends 
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the essential elements of the other. They are, according 
to the plain meaning of the law, separate and distinct 
transactions. A person who is guilty of larceny under 
the above section can not also be guilty of receiving the 
stolen property. He can not be the receiver and the thief. 
The defendant was accused in the information of two 
substantive crimes. He was put on trial and convicted 
of one and, by implication, acquitted of the other; and 
he is now as much entitled to the benefit of the verdict 
in his favor as though he had been subjected to two 
prosecutions instead of one. “When there has been an 
acquittal on one count and a conviction on another,” 
says Wharton, “and the counts are for distinct offenses, 
a new trial can only be granted on the count on which 
there has been a conviction; and it is error on a second 
trial to put the defendant on trial on the former.” 
See Wharton, Criminal Pleading & Practice [9th ed.], 
sec. 895. The rule thus stated by the learned author is, 
we believe, in harmony with all the adjudged cases. See 
Bell v. State, 48 Ala., 684; Fisher v. State, 46 Ala., 721; 
Campbell v. State, 9 Yerg. [Tenn.], 333; Lesshie v. State, 18 
O. St., 390; State v. Behimer, 20 O. St., 572.: The case of 
Bohanan v. State, 18 Nebr., 57, cited by the attorney gen- 
eral, does not establish or recognize a contrary doctrine. 
It merely decides that where a crime, consisting of 
several degrees, is charged in different counts of an in- 
formation, the allowance of a new trial goes to the whole 
case. The validity of the rule quoted from Wharton is 
recognized in the opinion, but held to be inapplicable, 
because in that case a single criminal act was under in- 
vestigation. REESE, J., speaking-for the court, said, in 
substance, that where the offenses charged are separate - 
transactions—distinct crimes—the vacation of a verdict 
of conviction on one count does not destroy the verdict 
to the extent that it operates as an acquittal on other 
counts. 

The next question to consider is whether the defend- 
- ant is in a position to insist that he has been twice in 
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jeopardy. The record fails to show that the plea of not 
guilty was withdrawn, and the attorney general con- 
tends that the plea in bar was, therefore, not properly 
before the court for decision. It was said in Davis v. 
State, 51 Nebr., 301, that there can be only one issue be- 
fore the court in a criminal case at one time, and that 
the court is at liberty to disregard a plea in bar which is 
presented while the plea of not guilty remains on the 
record. This is, no doubt, a correct construction of the 
statute; but we do not see the necessity for a plea in 
bar where, as in this case, the fact that the defendant 
has been once duly acquitted, appears affirmatively on 
the face of the record. It is an elementary rule of plead- 
ing, that it is not necessary to allege facts of which the - 
court will take judicial notice. That George was in- 
formed against for the crime of larceny, and that he had 
been tried and acquitted were facts within the judicial 
knowledge of the court. The plea of not guilty, in the 
orderly course of procedure, had been sustained; the 
prosecution on the first count of the information was 
ended, and the defendant, but for the crime charged in 
the second count, was entitled to go free. To bring to 
the notice of the trial court, by a verified pleading, the 
fact that it was without jurisdiction or authority to try 
the accused again on the charge of larceny, would seem 
to be an idle and witless ceremony. It is the office of 
a plea in bar to bring new matters before the court, and 
not merely to present in another form the matters al- 
ready inscribed on its records. This defendant has been 
lawfully acquitted of the charge of larceny; and that 
fact being incontestably established, we would be no 
more justified in affirming the sentence of the trial court 
than we would be, if the information did not allege the 
commission of a crime. Besides, it may well be doubted 
whether a defendant, under any circumstances, is author- 
ized to withdraw a plea of “not guilty” efter the issue 
raised by it has been unalterably adjudicated. But it is 
evident the judgment should be reversed, even if a plea. 
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in bar were necessary to entitle the defendant to the ben- 
efit of the verdict on the first trial. The court did not 
refuse to consider the plea. It was fully considered; a 
motion to make it more definite and certain was sus- - 
tained, and it was afterwards adjudged to be insufficient 
in law to constitute a bar to the prosecution; in other 
words, the court dealt with the special plea on its merits, 
and, having done so, its judgment thereon is subject to 
review. To act on the plea in bar while the plea of not 
guilty was pending would be, at most, an irregularity 
which would not invalidate the action of the court. 
There would probably be in such case a construetive re- 
traction of the plea of not guilty. The judgment of, the 
district court is reversed, and the cause remanded. 


REVERSED AND REMANDED. 


LYMAN CARY, APPELLER, V. KEARNEY NATIONAL BANK ET 
AL., IMPLEADED WITH WALLACE A. DOWNING ET AL., 
APPELLANTS. 


Fiep OcToBER 18, 1899. No. 8,958. 


1. Appeal to Supreme Court. The right of appeal to this court is 
limited by statute to actions in equity. 


2. Proceeding in Error: Actiun at Law. This court has no jurisdic- 
tion of an action, purely legal in its nature, in which no petition 
in error has been seasonably filed. 


AppraAL from the district court of Buffalo county. 
Heard below before GREENE, J. Appeal dismissed. 


F. G. Hamer, for appellants. 
W. D. Oldham and Fred A. Nye, contra. 


SULLIVAN, J. 


Lyman Cary, as treasurer of Buffalo county, recovered 
a judgment against the Kearney National Bank and 
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others in an action based upon an alleged breach of the 
conditions of a depository bond. Two of the defendants, 
Downing and Allen, bring the record here for review. 
The action was purely legal in its nature, but no peti- 
tion in error was seasonably filed, and no summons in 
error has ever been issued. The cause was docketed in 
this court as an appeal. The right of appeal is confined 
by the statute to actions in equity, and does not extend 
to actions at law. Under repeated decisions of this 
court, we are constrained to hold that we have no juris- 
diction of the cause, and therefore direct that the pro- 
‘ceeding be 
DISMISSED, 


BANKERS LirE INSURANCE COMPANY v. A. M. Rossing, 
EXECUTOR. 


FILED OCTOBER 18, 1899. No. 10,619. 


—y 


. Special Appearance. A special appearance precludes the party 
entering such appearance from obtaining any decision on the 
merits of the controversy. 


2. Appearance: GENERAL AND SPECIAL. Whether an appearance is 
general or special does not depend upon the form of the plead- 
ing, but upon its substance, 


If a defendant invoke the judgment of the court, 
in any manner, upon any question, except that of the power of 
the court to hear and decide the controversy, his appearance is 
general. 


‘4, Revivor of Judgment. The proceeding to revive a dormant judg- 
ment is not the commencement of a new action, but the continu- 
ation of an action previously commenced. 


: Lisrration oF AcTIons. The general law as to the limi- 
tation of actions does not apply to the proceeding to revive 
dormant judgments. 


6. Revivor of Action: Tme£. The limitation as to the time within 
which steps must be taken to revive an action in the name of 
the representatives of a deceased person does not apply to the 
revival of dormant judgments. 
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7. Revivor of Judgments: Tixz. The word “manner,” found in sec 
tions 472 and 473 of the Code of Civil Procedure respecting the 
revival of judgments, does not include the element of time. 


8 Review: QuEsTions Not RaisED BELow: JURISDICTION. A question 
raised for the first time in this court will not be considered, 
except it be of a jurisdictional character. 


ERRorR from the district court of Valley county. Tried 
below before KENDALL, J. Affirmed. 


N.S. Harwood, John H. Ames and H. F. Pettis, for plain- 
tiff in error. 


A. M. Robbins and M. B. Reese, contra. 


SULLIVAN, J. 


In November, 1892, Anna B. Morrow recovered a judg- 
ment in the district court of Valley county against the 
Bankers Life Insurance Company of Lincoln, and soon 
afterwards caused an execution to be issued thereon. 
This writ was delivered to the sheriff of Lancaster 
county, who returned it unsatisfied in consequence of 
having been served with an injunctional order issued by 
the district court in an original action instituted by the 
defendant on the theory that the Valley county judg- 
ment was void. In July, 1893, Mrs. Morrow died, and A. 
M. Robbins, the defendant in error, was, in pursuance 
of testamentary nomination, appointed executor of her 
will. He immediately accepted the appointment, and, 
having first duly qualified, entered upon the discharge cf 
his trust. In 1898 the action to enjoin the enforcement 
of the judgment against the insurance company was 
finally decided on the merits in favor of Robbins, who had 
been substituted for Morrow as a party defendant 
therein. This proceeding was then commenced to revive, 
in the name of the executor, the judgment rendered by 
the district court of Valley county in 1892. In response 
to a conditional order of revivor served upon it, the com- 
pany, by its attorney, appeared in court and filed what is 
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styled a “special appearance,” assigning eighteen objec- 
tions to the revival of the judgment. Some of these ob- 
jections raised issues of fact, which were tried and sub- 
mitted upon oral evidence. The findings of the court 
upon all questions presented were in favor of the execu- 
tor, and an order was thereupon entered reviving the 
judgment in his name. The defendant, by this proceed- 
ing in error, brings the record here for review. 

The first contention is that the service of the condi- 
tional order did not give the court jurisdiction to hear 
the plaintiff’s application, or to grant the relief de- 
manded. We will not inquire into the efficiency of the 
order as a jurisdictional process, because we are satis- 
fied that the defendant, by its “special appearance,” ap- 
peared generally, and thus became subject to the au- 
thority of the court. Among the objections urged to the 
revivor of the judgment were these: That the several 
kinds of relief sought by the plaintiff were improperly 
joined; that Robbins was never the duly constituted exe- 
cutor of Morrow’s will, and that the right to have the 
judgment revived had become barred by the statute of 
limitations. Upon two issues raised by these objec- 
tions the company presented evidence, and sdught the 
judgment of the court in its favor. Had the court de- 
cided these points against the plaintiff, he would have 
been defeated, not because the court was without juris- 
diction of the defendant or of the subject-matter of the 
action, but because the facts alleged and proved did not 
entitle him to the relief demanded. These objections did 
not relate to the power of the court to hear and deter- 
mine the application. They denied Robbins’ right to a 
revivor, because his demands for relief were improperly 
blended, because he had no capacity to maintain the pro- 
ceeding, and because the claim which he was seeking to 
enforce had become stale. The effort of the company 
evidently was to try the matter and obtain a judgment 
on the merits while standing just outside the threshold 
of the court. This it could not do. A party can not be 
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permitted to occupy so ambiguous a position. He can not 
deny the authority of the court to take cognizance of an 
action or proceeding, and, at the same time, seek a judg- 
ment in his favor on the ground that his adversary’s 
allegations are false or that his proofs are insufficient. 
“A special appearance,” says Mitchell, J., in Gilbert v. 
Hall, 115 Ind.,. 549, “may be entered for the purpose of 
taking advantage of any defects in the notice or sum- 
mons, or to question the jurisdiction of the court over the 
person in any other manner; but filing a demurrer or 
motion which pertains to the merits of the complaint or 
petition constitutes a full appearance, and is hence a sub- 
mission to the jurisdiction of the court.” Whether an 
appearance is general or special does not depend upon 
the form of the pleading filed, but on its substance. Ifa 
defendant invoke the judgment of the court, in any man- 
ner, upon any question, except that of the power of the 
court to hear and decide the controversy, his appearance 
is general. See Hurlburt v. Palmer, 39 Nebr., 158; South 
Omaha Nat. Bank v. Farners & Merchants Nat. Bank, 45 
Nebr., 29; Fowler v. Brown, 51 Nebr., 414; Warren v. Cook, 
116 Ill., 199; 2 Ency. Pl. & Pr., 636. 

We will now inquire whether the court was justified 
in making the order of revivor more than four years after 
Morrow died, and more than five years after the issuance 
of an execution on the judgment. The statutory proceed- 
ing to revive a dormant judgment is a substitute for the 
common-law writ of scire facias. It is not the commence- 
ment of a civil action, but the continuation of an action 
previously commenced. The object in view is not to ob- 
tain a judgment, but to obtain permission of the court 
to execute a judgment already in existence. See Eaton v. 
Hasty, 6 Nebr., 419; Irwin v. Nixon, 11 Pa. St., 425; Rice v. 
Moore, 48 Kan., 590; Freeman, Executions [1st ed.], sec. 
81. Clearly then the general limitation law, which pre-. 
scribes the time within which civil actions shall be com- 
menced, has no application to the revivor of judgments. 
But it is insisted by counsel for defendant that the spe- 
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cial limitation contained in sections 456-470 of the Code of 
Civil Procedure does apply. This chapter provides the 
manner in which pending actions may be revived after 
the death of either the plaintiff or defendant. It further 
provides that the order of revivor shall not be made with- 
out the consent of the defendant, or his personal repre- 
sentative, after the expiration of one year from the time 
it might have been first made. Sections 471-473 of said 
Code prescribe the procedure for reviving dormant judg- 
ments. Sections 472 and 473 are as follows: 

“Sec. 472. If either or both the parties die after judg- 
ment, and before the satisfaction thereof, their represen- 
tatives, real or personal, or both, as the case may re- 
quire, may be made parties to the same, in the same man- 
ner as is prescribed for reviving actions before judgment; 
and such judgment may be rendered and execution 
awarded as might or ought to be given or awarded 
against the representatives, real or personal, or both, of 
such deceased party. 

“Sec. 473. If a judgment become dormant, it may be 
revived in the same manner as is prescribed for reviving 
actions before judgment.” 

Both of these sections, it will be observed, declare that 
the judgment is to be revived “in the same manner as 
is prescribed for reviving actions before judgment.” 
Whether the limitation contained in chapter 1 muy be 
alleged as a defense to a motion to revive a judgment 
under the provisions of sections 471-473 depends, there- 
fore, upon the import of the word “manner” as it is 
used in the sections quoted. If the word embraces the 
idea of time, the special limitation is applicable to pro- 
ceedings of this character; otherwise it is not. The man- 
ner of doing a thing has reference to the way of doing— 
to the method of procedure—and the element of time 
does not seem to be involved. In United States v. Morris, 
1 Curtis [U. 8. C. C.], 26, it is said: “Generally the time 
of doing an act and the manner of doing an act are dis- 
tinct things.” In at least three cases the question now 
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under consideration was presented to this court, and in 
each case it was distinctly held that there is no statutory 
bar to the proceeding for the revivor of judgments under 
the sections above quoted. Hunter v. Leahy, 18 Nebr., 80, 
was a motion to revive a judgment twelve years after 
the last execution had. been issued thereon. The defend- 
ant interposed the objection that the right to revive was 
barred by the statute of limitations. The court overruled 
the objection, saying in the syllabus: “The limitation of 
one year within which an action may be revived on mo- 
tion does not apply to the revival of a judgment.” “The 
statute,” says MAXWELL, J., in the body of the opinion, 
“does not provide that the judgment is to be revived in 
one year from the time it became dormant or the right 
to revive will be barred, and we have no authority to in- 
sert words to that effect therein.” In Creighton v. Gorum, 
23 Nebr., 502, it was held, on motion to revive a judgment 
that had been dormant for more. than four years, that 
the plaintiff was entitled to the order, notwithstanding 
the defendant’s objection that no execution had ever 
been issued. In Boyd v. Furnas, 87 Nebr., 387, there was a 
motion by an administrator to revive a judgment, and 
substitute him as plaintiff therein. The motion was 
made fifteen years after the rendition of the judgment. 
The defendant objected on the ground, among others, 
“that said application was not made within the time 
fixed by law.” The trial court refused to sustain the ob- 
. jection, and its action in the matter was approved, this — 
court saying in the syllabus: “The limitation of one year 
in which to revive an action on motion does not apply to 
a proceeding to revive a judgment.” So both on principle 
and precedent the district court of Valley county was 
right in quickening the judgment and authorizing Rob- 
bins to enforce it. 

It is finally urged as a reason for reversing the order 
of revivor that the proceeding by supplemental petition 
instead of by motion was fatally irregular. That point 
was not raised in the trial court and is, therefore, not 
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entitled to be considered here. The original attack on 
the plaintiff’s application was based on its lack of sub- 
stance and the alleged falsity of some of its averments, 
not because it was defective in form. The order of re- 
vivor entered by the district court is 


AFFIRMED. 


OAK CREEK VALLEY BANK, APPELLANT, V. LOUIS 
HELMER ET AL., APPELLEES. 


FILED NOVEMBER 9, 1899. No. 9,021. 


1. Merger of Estates. Generally, if two unequal estates are vested 
in the same party at the one time, and there is no intervening 
estate, the inferior is merged in the superior. 


2. 


: InTEnTIon. The merger is not an absolute effect of the 
vesting of the unequal titles in the one person at the same time. 
Whether such will be the effect may depend upon the intention 
of the party in whom the titles appear, either as directly ex- 
pressed or as it may be inferred or implied from the facts and 
circumstances of the particular case. 


3. : Preapine. The cross-petition in this action held to contain 
matter which left issuable the question of merger of two un- 


equal estates. 


4. 


: Evipence. The evidence did not conclusively establish a 
mherger, but was sufficient to sustain a finding of non-merger. 


5. Mortgages: SURETY: INDEMNITY: RiGHTS oF CREDITOR. A creditor 
may become entitled to the benefit of a mortgage given by the 
principal debtor to his surety for the payment of the debt, which 
mortgage provides for the discharge or payment of the debt 
and to indemnify the surety; and, after the creditor’s right to 
the security attaches, the latter can not usually be released with- 
out the participation and consent of all parties interested. 


a 


. Estoppel. A party is not estopped by his acts or omissions which 
were in no manner or degree elemental of, or inducements to, 
the acts of the one who seeks to invoke the estoppel. 


7, Fraudulent Conveyances: INTENT: QUESTION OF Fact. The ques- 
tion of fraudulent intent, when a conveyance is assailed on the 
ground that it is void as against creditors of the grantor, is one 
of fact. See Omaha Coal, Coke & Lime Co. v. Suess, 54 Nebr., 379. 
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_APPEAL from the district court of Saunders county. 
Heard below before SEDGWICK, J. Affirmed. 


The opinion contains a statement of the case. 


C. 8. Allen and Clark & Allen, for appellant: 


A deed given to secure a debt passes the legal title to 
the land. See Gallagher v. Giddings, 33 Nebr., 222; Har- 
rington v. Birdsall, 38 Nebr., 176; Stall v. Jones, 47 Nebr., 
706. Z 

A higher security is a substitute for the lower, and ex- 
tinguishes the latter. See McKnaughton v. Partridge, 11 O. 
233; Kneeland v. Moore, 138 Mass., 198; Williamson v. 
Cline, 20 S. E. Rep. [W. Va.], 917; Belleville Savings Bank 
v. Reis, 136 Ill, 242; Lyman v. Gedney, 29 N. E. Rep. [TL], 
282; Baker v. Baker, 4 Dutch. [N. J.], 18; Butts v. Dean, 
35 Am. Dec. [Mass.], 389. 

As to third persons dealing upon the credit of the 
property, the indemnity mortgage was merged in the 
deed from Hovey to Helmer. Before registration of the 
assignment, plaintiff had a right to presume that Helmer 
was owner of the indemnity mortgage. See Bowling v. 
Cook, 39 Ia., 202; Waters v. Waters, 20 Ia., 368. 

The deed is fraudulent and void as against plaintiff. 
The understanding that the deed was not to be recorded 
operated directly to defraud creditors. See Goll v. Miller, 
54 N. W. Rep. [Ia.], 445; Blennerhassett v. Sherman, 105 
U.S., 117; Hildeburn v. Brown, 17 B. Mon. [Ky.], 779. 

Failing to record the deed under the circumstances 
was negligence, which estops the American Exchange 
National Bank from asserting the deed as against plain- 
tiff. See Scharman v. Scharman, 38 Nebr., 39; Anderson v. 
Armstead, 69 IIL, 454; Pierce v. Hower, 42 N. E. Rep. [Ind.], 
223; Minnich v. Shaffer, 34 N. E. Rep. [Ind.], 987; Le Coil 
v. Armstrong-Landon-Hunt Co., 39 N. E. Rep. [Ind.], 922; 
Iseminger v.- Criswell, 67 N. W. Rep. [Ia.], 289; Dréw v. 
Kimball, 80 Am. Rep. [N. H.], 163. 

16 
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When the effect of an intentional act is to work a 
fraud, as a question of evidence, the intent is conclu- 
sively proven. See O’Connor v. Bernard, 2 Jones [Irish], 
656; Ldgell v. Hart, 9 N. Y., 216; Ford v. Williams, 24 N. Y., 
364; Babcock v. Eckler, 24 N. Y., 6382; Seward v. Jackson, 
8 Cow. [N. Y.], 406; Reade v. Livingston, 3 Johns. Ch. 
[N. Y.], 500; Knapp v. Day, 4 Colo. App., 21; Cutcheon v. 
Buchanan, 88 Mich., 596; Seger v. Thomas, 107 Mo., 635; 
Sutherland v. Bradner, 116 N. Y., 410; Potter v. McDowell, 
31 Mo., 62; Roberts v. Radcliff, 35 Kan., 502; Lilser v. 
Graber, 69 'Tex., 225; Hedman v. Anderson, 6 Nebr., 400; 
Sims v. Gaines, 64 Ala., 397; Steele v. Coon, 27 Nebr., 586. 


Sawyer & Snell, contra: 


The indemnity mortgage was not merged in the deed 
to Burnham. See Peterborough Savings Bank v. Pierce, 54 
- Nebr., 712; Wyatt-Bullard Lumber Co. v. Bourke, 55 Nebr., 
9; Henry & Coatsworth Co. v. Fisherdick, 87 Nebr., 209; 
Louman v. Lowman, 118 Tl., 582. _ 

The indemnity mortgage was not merged in the Hel- 
mer deed. See Whipple v. Fowler, 41 Nebr., 676; Bridges 
v. Bidwell, 20 Nebr., 185; Hastman v. Foster, 8 Met. 
[Mass.], 19; Eggert v. Beyer, 43 Nebr., 711; Stark v. Olson, 
44 Nebr., 646; Griffith v. Salleng, 54 Nebr., 362; South 
Omaha Nat. Bank v. Wright, 45 Nebr., 23; Richards v. 
Yoder, 10 Nebr., 429; Tompkins v. Catawba Mills, 82 Fed. 
Rep., 780; Union Nat. Bank v. Rasch, 64 N. W. Rep. 
[Mich.], 339. 

The Burnham deed is not fraudulent and void. See 
In re Lemert, 59 N. W. Rep. [Ia.], 209; Cutler v. Steele, 53 
N.-W. Rep. [Mich.], 522; Haug v. Third Nat. Bank of De- 
troit, 54 N. W. Rep. [Mich.], 888; Meld v. Ridgcley, 6 N. EB. 
Rep. [Il].], 159; Haas v. Sternbach, 41 N. E. Rep. [Tll.], 54; 
Grand Island Banking Co. v. Costello, 45 Nebr., 1388; Clarke 
Drug Co. v. Boardman, 50 Nebr., 687; Breeze v. Brooks, 31 
Pac.*Rep. [Cal.], 742; Hoag v. Martin, 45 N. W. Rep. 
[Ia.], 1058; Jansen v. Lewis, 52 Nebr., 556; Lavigne v. 
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Tobin, 52 Nebr., 686; May v. Hoover, 48 Nebr., 199; Otis v. 
Sprague, 76 N. W. Rep. [Mich.], 154; Barkworth v. Palmer, 
76 N. W. Rep. [Mich.], 151; Omaha Coal, Coke & Lime Co. 
v. Suess, 54 Nebr., 379; Williams v. Hvans, 6 Nebr., 216; 
Hedman v. Anderson, 6 Nebr., 392; Lepin v. Coon, 54 Nebr., 
664. 


Mockett & Polk, also for appellees. 


HARRISON, C. J. 


In this, an appeal from a decree of the district court 
of Saunders county, the controversy in this court is 
between the Oak Creek Valley Bank and the American 
Exchange National Bank of Lincoln, and the question is 
one of the priority of liens on some real estate situate 
in Saunders county. The liens claimed by the latter 
party were prior of date and evidenced by mortgages, 
one of which was in form an absolute deed. The lien 
asserted by appellant was that of a judgment, and in 
this action it sought, on equitable grounds, to have it 
declared prior to that of the appellee, but was in the 
trial court denied the desired relief. One of the mort- 
gages upon which the appellee bank declared was execu- 
ted and delivered originally to Louis Helmer by E. W. 
’ Hovey. The latter was indebted to the State National 
Bank of Lincoln and induced the former to become his 
surety for the payment of .said indebtedness, and exe- 
cuted and delivered the mortgage to Helmer, covenant- 
ing therein to pay the debt or debts in full and to pro- 
tect and save the surety against all and any liabilities 
incurred by reason of the suretyship. The findings of 
facts and conclusions of law were made and stated in 
writing by the district court, and in the former appear 
the disputed and undisputed facts, inclusive of the dates 
of the several conveyances and occurrences involved in 
the litigation. The findings and conclusions read as fol- 
* lows: 

“jgt. The defendant the American Exchange National 
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Rank is a corporation, as alleged in its answer and cross- 
petition herein, end on and prior to the 25th day of 
April, 1888, one E. W. Hovey was the owner and in pos- 
session of the lands described in the petition herein; 
that on the said 25th day of April, 1888, the said Hovey 
was indebted tothe State National Bank of Lincoln, 
which was then a corporation duly organized and exist- 
ing under the laws of the United States, in about the 
sum of $6,000, and the said Hovey then desiring the de- 
fendant Louis Helmer to beceme surety for him upon 
the said indebtedness to the said State National Bank 
of Lincoln, to induce the said Helmer to do so, and in- 
demnify the said Tlelmer in so doing, executed and de- 
livered to the said Helmer the mortgage mentioned in 
the said answer and cross-petition of the said American 
Exchange National Bank, and thereby mortgaged and 
conveyed to the said Welmer the aforesaid property to 
secure the said Helmer in becoming such surety for the 
said Hovey in the sum of $6,600, which property is the 
same property described in the plaintiff’s petition 
herein; that the said mortgage was given and delivered 
to the said Helmer for the purpose of securing the said 
Helmer from any and all liability by virtue of the said 
Helmer signing as surety the said notes of the said 
Hovey given by him to the said State National Bank, 
and that the said mortgage contained the conditions and 
provisions, as stated in the said answer and cross-peti- 
tion of the said the American Exchange National Bank, 
and that said mortgage was filed for record in the office 
of the register of deeds of Saunders county, Nebraska, on 
. the 5th day of May, 1888, and recorded in book 4 of mort- 
gages at page 524, as alleged in said answer and cross- 
petition; and that afterwards, in the month of Novem- 
ber, 1892, the said defendant the American Exchange 
National Bank purchased from the State National Bank 
all its assets, and among others, the note of $6,100, dated 
May 7, 1892, and signed by the said E. W. Hovey, and 
the said Louis Helmer as surety, which note was se- 
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cured by the said mortgage to the extent of $6,000, as 
alleged in the said answer and cross-petition, and at the 
time of executing the said mortgage the said E. W. 
Hovey was a single man and so executed the same; that 
the said note given by the said Hovey as principal, and 
the said Louis Helmer as surety, became the property 
of this defendant, the American Exchange National 
Bank, by virtue of the purchase aforesaid, and after- 
wards was from time to time renewed by the parties, 
the said Hovey executing the same as principal and the 
said Helmer as surety, until on the 5th day of April, 
1894, when the same was renewed by the said Helmer, 
which note so executed was thereafter renewed from 
time to time, the last renewal thereof being set forth in 
said answer and cross-petition, and a copy thereof is at- 
tached thereto as Exhibit A. And at the time of the 
execution of the said mortgage the same was delivered 
to the said State National Bank, and kept by the said 
bank until the said bank seld and assigned its assets 
as aforesaid to this defendant, the American Exchange 
National Bank, whereupon the same was, with said as- 
sets, and as a part thereof, delivered to this defendant, 
the American Exchange National Bank, and this defend- 
ant, the American Exchange National Bank, has ever 
since been, and still is, the holder of the same, and is en- 
titled to the benefit of the same as security for said loan 
to the said Hovey. 

“2. And the court further finds that there is due to 
this defendant, the American Exchange National Bank, 
on the said note, the sum of $6,000, and is entitled to the 
foreclosure of said mortgage as prayed. 

“3. And the court further finds that on or about the 
5th day of April, 1894, the defendants Louis Helmer and 
Ellen Sarah Helmer were, and still are, husband and 
wife, and on that date were indebted to the defendant 
the American Exchange National Bank in the sum of 
$9,100; that said indebtedness was evidenced by a note 
of $6,100, a copy of which, as last renewed, is attached 
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to the said answer and cross-petition as Exhibit A, and 
another note of $3,000, due in ninety days from that 
date; and afterwards, on the 21st day of July, 1894, the 
defendant the American Exchange National Bank 
loaned to the said Louis Helmer and Ellen Sarah Hel- 
mer the further sum of $3,000, and took their promis- 
sory note therefor, so that the said Louis Helmer and 
Ellen Sarah Helmer were then indebted to the American 
Exchange National Bank in the sum of $12,100, which 
indebtedness was afterwards renewed from time to time 
until the 5th day of July, 1895, at which time the said 
defendants Louis Helmer and Ellen Sarah Helmer. exe- 
cuted and delivered to the said the American Exchange 
National Bank their two promissory notes, one being the 
said note of $6,100, a copy of which is attached to said 
cross-petition as Exhibit A, and the other being a note 
for $6,000, a copy of which is attached to the said cross- 
petition as Exhibit B, the said Ellen Sarah Helmer sign- 
ing said notes in the name of E. 8. Helmer. 

“4, And the court further finds that on the said 5th 
day of April, 1894, the said defendants Louis Helmer and 
Ellen Sarah Helmer executed and delivered to Silas H. 
Burnham, for and on behalf of the defendant the Ex- 
change National Bank, a deed of conveyance, and 
thereby conveyed to the said Silas H. Burnham, for the 
said defendant the American Exchange National Bank, 
the aforesaid real estate. At that time said Burnham 
was, and still is, the cashier of the defendant the Ameri- 
can Exchange National Bank, and said deed was so 
executed and delivered to the said Burnham, as such 
cashier, for the benefit of said bank and to secure the 
indebtedness of the said Louis Helmer and Ellen Sarah 
Helmer to the said bank which existed at that time, or 
which thereafter might be incurred and exist. 

“5, And the court further finds that said deed was on 
its face an absolute conveyance, but was in reality a 
mortgage, executed to secure said indebtedness as afore- 
said. 
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“6. And the court further finds that the said defendant 
the American Exchange National Bank did not cause 
the said deed to be recorded, but withheld the same from 
record until on or about the 31st day of June, 1895, and 
on that day the said deed was filed for record and duly 
recorded in the office of the register of deeds of Saunders 
county, Nebraska. 

“7, And the court further finds that the said Helmer, 
knowing that the said deed was not recorded, repre- 
‘ sented to this plaintiff, and others, that the said prop- 
erty was clear and free from incumbrance and so in- 
duced this plaintiff to believe that the said Helmer 
owned the said property in his own right, and clear of 
incumbrance, and procured from the said plaintiff the 
loans of ntoney hereinafter found. 

“8, And the court further finds that the defendant the 
American Exchange National Bank had no. notice that 
the said Helmer was so using the said property, or was 
making such representations, and that while the said 
Helmer was so making the said representations he was 
also making representations to the said the American 
Exchange National Bank that he needed sums of money 
to use in his business to keep up the said property, and 
for other purposes, and the said the American Exchange 
National Bank, believing that the said Helmer was not 
incurring any other indebtedness and would not incur 
any other indebtedness except to the said the American 
Exchange National Bank, and to assist the said Helmer 
in his business, did make further loans of money to the 
said Helmer from time to time; that the said the Ameri- 
can Exchange National Bank did not allow the said deed 
to remain unrecorded for the purpose of assisting the 
said Helmer to obtain credit, or to obtain loans of money, 
and the said bank acted in good faith in the matter, not 
knowing that any person or persons were being or might 
be injured thereby. 

“9 And the court further finds that while the said 
mortgage executed by the said Hovey to the said Helmer 


184 NEBRASKA REPORTS. [Vou. 59 


Oak Creek Valley Bank v. Helmer. 


as aforesaid was in the hands of the said the American 
Exchange National Bank, the said Hovey, being unable 
to pay the said indebtedness to the said the American 
Exchange National Bank, sold the aforesaid property to 
the said defendant Louis Helmer, and conveyed the same, 
on or about the 25th day of October, 1893, and did then 
execute and deliver to the said Helmer a deed of said 
premises, he, the said Hovey, being a single man; and 
as part consideration thereof the said Helmer assumed 
and agreed to pay the said indebtedness, for which he 
was then surety as aforesaid, to the said: the American 
Exchange National Bank, which indebtedness was repre- 
sented by said note, a copy of which is attached to said 
cross-petition as Exhibit A, and was secured to the ex- 
tent of $6,000 by the said mortgage on the aforesaid 
premises; and at that time, the said mortgage being in 
the hands of the said the American Exchange National 
Bank, it was not agreed, nor intended by the parties 
executing and receiving the said mortgage and deed, that 
the said mortgage should be merged in the said deed, 
but, om the other hand, it was agreed and intended that 
the same should be kept separate and apart therefrom, 
and that the said the American Exchange National Bank 
might and should hold the said mortgage as security as 
aforesaid. 

“10. And the court further finds that the plaintiff 
herein did, on or about the 22d day of July, 1895, begin 
an action in the district court of Lancaster county, Ne- 
braska, against the defendant Louis Helmer upon two 
promissory notes, aggregating the sum of $1,500, and in 
said action an order of attachment was issued by the 
clerk of said court, directed to the sheriff of Saunders 
county, which was delivered to said sheriff, and was by 
him duly levied on the 25th day of July, 1895, on the 
aforesaid property, being a part of section 22, township 
13 north, of range 5 east, in Saunders county, Nebraska, 
and particularly described as hereinbefore set forth, and 
that such proceedings were had in the said cause that, on 
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the 25th day of November, 1895, a judgment was ren- 
dered therein in favor of the said plaintiff and against 
the said Louis Helmer for the sum of $1,537.50 and costs, 
and said property so attached was ordered to be sold and 
the proceeds thereof applied on said judgment, and that 
a transcript of said judgment was filed in the office of the 
clerk of the district court of Saunders county, in Novem- 
ber, 1895, that there was paid on said judgment $468.70 
on the day of May, 1896. 

“41. And the court further finds that on or about the 
20th day of May, 1894, while the defendant Louis Helmer 
was in possession of the said property, he applied to the 
plaintiff for a loan of $500, and for the purpose of ob- 
taining said loan represented to the plaintiff that he was 
the owner of the aforesaid real estate, and the mill prop- 
erty thereon, and that it was free and clear from any 
incumbrances, and that the plaintiff, relying upon Hel- 
mer’s said representations as true, loaned him the sum 
of $500 on the faith and credit that he, the said Helmer, 
was the owner as represented and the title clear in him 
of all liens. And afterwards, and before the 23d day of 
May, 1895, the defendant Helmer again applied to the 
plaintiff for two loans of $500 each at different times, and 
for the purpose of obtaining each of said loans repre- 
sented to the plaintiff that he was the owner of said real 
-estate and the mill property thereon, and that it was 
clear from incumbrance, and, relying on said representa- 
tions, the plaintiff loaned said defendant Louis Helmer 
an additional sum of $1,000, in loans of $500 each, on the 
faith and credit that he, said Helmer, was the owner of 
said property and that it was clear from incumbrance, 
and that the said Helmer was in possession of said prop- 
erty when each of said loans was made, and that the 
plaintiff had no actual knowledge that the defendant the 
American Exchange National Bank had any lien, title, 
or claim of any kind against the said property until the 
aforesaid deed of Silas H. Burnham was filed for record 
and recorded on the 27th day of June, 1895, at which 
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time the said plaintiff had notice of the rights and inter- 
ests of the defendant the American Exchange National 
Bank; and the officers of the said plaintiff bank had 
knowledge and notice at the time of making said loans 
that there were business relations between the said de- 
fendant Louis Helmer and the defendant the American 
Exchange National Bank, and knew that facts in regard 
to the condition of the property of the said Helmer might 
be obtained by inquiry from the defendant the American 
Exchange National Bank, but carelessly neglected to 
make such inquiries. 

“12. And the court further finds that the said loans 
made by the plaintiff to the defendant were evidenced by 
promissory notes, and that the said notes sued upon in 
the action brought in the district court of Lancaster 
county, Nebraska, were renewals of the notes given for 
said loans, and the said judgment and order of sale of 
said attached property was procured upon the said in- 
debtedness, and the said plaintiff, at the time of filing his 
transcript of his said judgment in the office of the clerk 
of the district court of Saunders county, Nebraska, afore- 
said, to wit, in the month of November, 1895, obtained, 
and has ever since held, and now has, a lien upon the 
aforesaid real-estate in the amount of its said judgment, 
less the amount paid thereon as heretofore found, sub- 
ject only to the liens of the defendant the American Ex- 
change National Bank as herein found. 

“14, And the court further finds that the said defend- 
ant the American Exchange National Bank, by virtue of 
the deed executed by the said Louis Helmer and Ellen 
Sarah Helmer to Silas H. Burnham, in behalf of the said 
the American Exchange National Bank, is entitled to a 
first lien upon the aforesaid real estate situated in Saun- 
ders county, Nebraska, in the nature of a mortgage, in 
the sum of $12,100, which is the first lien upon said prem- 
ises, and is entitled to have the same foreclosed as prayed. 

“15. And the court further finds that the aforesaid 
judgment lien of the plaintiff is a second lien upon the 
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said premises, subject only to the said lien of the Ameri- 
can Exchange National Bank. 

“19. And the court further finds that the defendant D. 
G. Wing claims an interest in said real estate by virtue 
of a lease from the said Louis Helmer, and that the said 
Wing is an officer of the defendant the American Ex- 
change National Bank, and holds said lease for the said 
the American Exchange National Bank, and that the 
said lease was given by the said defendant Louis Helmer 
for the purpose of enabling the said the American Ex- 
change National Bank to apply the rents, issues, and 
profits of the said property upon its aforesaid claim 
against the said Louis Helmer, and that the rents, issues, 
and profits of the property accruing to the said defendant 
the American Exchange National Bank through the said 
lease to the said Wing ought to be applied upon the 
aforesaid claim of the said the American Exchange Na- 
tional Bank; and upon the sale of the property under the 
decree herein an accounting should be taken of such sum 
so received and so applied upon the said claim of the 
American Exchange National Bank. 


JUDGE SEDGWICK’S CONCLUSIONS OF LAW. 


“First. That the mortgage having been given by Hovey 
to Helmer to indemnify him from loss as the surety of 
Hovey, the American Exchange National Bank, being 
the holder of the indebtedness on which Helmer was 
surety, is entitled to the benefit of the securities given 
to the surety. 

“Second. That the mortgage given by Hovey to Helmer 
upon the property was not merged in the deed from 
Hovey to Helmer, but was held by the said bank as a 
distinct and separate security for its claim.: 

“Third. That the interest of the American Exchange 
National Bank in the said mortgage executed by Hovey 
to Helmer was not merged in the deed executed by the 
said Helmer and wife to the said the American Exchange 
National Bank, so as to destroy the effect of the recording 
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of the said mortgage, but the said mortgage was pur- 
posely retained by the said bank, because the same had 
been recorded and constituted constructive notice to all 
parties of the interest of the said bank in the said prop- 
erty to the extent shown by the said mortgage. 

“Fourth. That the said bank was not so grossly negli- 
gent, under the circumstances, in retaining its deed from 
record as to estop the said bank from asserting its inter- 
est under the said deed. 

“Pifth. That the officers of plaintiff bank were not 
justified in relying upon the representations of the de- 
fendant Helmer, as to his interests in the property in 
question, and not having insisted upon a lien upon said 
property at the time of making the loans, are not now in 
a position to contest the lien of the American Exchange 
National Bank.” 

It is argued for appellants that the cross-petition of 
the appellee bank disclosed that the title to the property 
mortgaged to Helmer by Hovey was subsequently con- 
veyed by the latter to the former and then at a later date 
conveyed by Helmer to the appellee bank by an instru- 
ment which was in form a deed absolute, but which was 
in fact a mortgage; that from these matters, as pleaded, 
there arose a presumption that the mortgage became 
merged or extinguished in or by the deed, in its nature a 
superior conveyance, and that there was no statement in 
the pleadings which negatived an intention to substitute 
the higher for the lower conveyance, and extinguish the 
latter. It is the rule, as contended, that a deed given as 
a security passes the legal title (Gallagher v. Giddings, 33 

~Nebr., 222; Harrington v. Birdsall, 38 Nebr., 176; Stall v. 
Jones, 47 Nebr., 106; First National Bank of Platismouth v. 
Tighe, 49 Nebr., 299), but whether by the reception of a 
higher form of conveyance or of a superior estate a lesser 
then existing in the same party is merged or extinguished 
is not in this state a matter of presumption. If, from the 
apparent conditions which accompany the transactions, 
an intention that there shall be no merger is shown or 
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may be implied or inferred, the intention will prevail, 
and one circumstance from which an inference may be 
drawn is the effect a merger would have on the interests 
of the party who receives the conveyances. See Henry & 
Coatsicorth Co. v- Fisherdick, 37 Nebr., 209; Lowman v. Low- 
man, 118 Tll., 582, 9 N. E. Rep., 245; Matthews v. Jones, 47 
Nebr., 616; Wyatt-Bullard Lumber Co. v. Bourke, 55 Nebr., 
9; Peterborough Savings Bank v. Pierce, 54 Nebr., 712. 
There were sufficient allegations of affirmative matters 
in the cross-petition to make it apparent that it was to 
the interest of the party pleading that no merger take 
place, and that no intention to extinguish one estate by 
the conveyance of another existed, or was elemental of 
the transactions involved. 

It is also urged that the evidence conclusively proves 
that it was the intention of the appellant bank that the 
deed should take the place of its other securities, and be 
its sole security for the debt’s payment. The finding of 
the court was to the contrary. There was evidence in 
support of the opposite view; but the finding was sus- 
stained by the evidence and will not be disturbed. 

It is further contended in this connection that, as to 
third parties who gave to Helmer credit in reliance upon 
his ownership of the property, the merger became effect- 
ive. To this it may be said that the appellant, when 
asked if he looked at the records to ascertain whether the 
property was clear, answered, “No, sir, I never did.” 
Hence the merger or non-merger never entered into the 
transaction of loan between him and Helmer as an in- 
ducement and operating upon his mind therein. As a 
matter of fact, the mortgage from Hovey to Helmer had 
never been released of record. The principal creditor is 
entitled to the benefit of a mortgage given by the prin- 
cipal debtor to his surety for payment of the debt, when 
the mortgage provides for payment of the debt and to 
save the surety harmless, and the principal debtor has 
defaulted or become insolvent and the surety can not ef- 
fectively release or discharge the mortgage, nor, if he ac- 


190 NEBRASKA REPORTS. [ Vo. 59 
Oak Creek Valley Bank v. Helmer. 


quire title to the mortgaged property, will it work a 
merger or extinguishment of the mortgage. See Hast- 
man v. Foster, 8 Met. [Mass.], 19; Jones, Mortgages [3d 
ed.], sec. 386; Brandt, Suretyship [1st ed.], sec. 282; 
South Omaha Nat. Bank v. Wright, 45 Nebr., 23; Richards 
-v. Yoder, 10 Nebr., 429; Union Nat. Bank v. Rasch, 64 N. 
W. Rep. [Mich.], 339; D. A. Tompkins Co. v. Catawba 
Mills, 82 Fed. Rep., 780. The matter of litigation herein 
was in all respects within the doctrine just stated. 

It is also argued that the deed was fraudulent and 
void as to the plaintiff, it being a creditor of the grantor. 
One ground of this argument is that there was an agree- 
ment between the appellee bank and Helmer that the 
deed be withheld from the record—that it was purposely 
so withheld. The finding of the trial court sustained by 
the evidence is not stated specifically, but was to the op- 
posite effect of this contention and must prevail. An- 
other branch of this argument is that, under the circum- 
stances, the omission to record the deed was such negli- 
gence as estopped the appellee bank from asserting rights 
against the appellant under the deed. The direct effect 
of the failure to record an instrument of conveyance of 
the nature of the one here is set forth in section 16, chap- 
ter 73, Compiled Statutes, as follows: ‘“AIIl deeds, mort- 
gages, and other instruments of writing which are re- 
quired to be recorded shall take effect and be in force 
from and after the time of delivering the same to the reg- 
ister of deeds for record, and not before, as to all creditors 
and subsequent purchasers in good faith without notice; 
and all such deeds, mortgages, and other instruments 
shall be adjudged void as to all such creditors and sub- 
sequent purchasers without notice whose deeds, mort- 
gages, and other instruments shall be first recorded; 
Provided, That such deeds, mortgages, or instruments 
shall be valid between the parties.” It is of the argu- 
ments of the appellee on this point that a real estate con- 
veyance may be withheld from record at the will and 
pleasure of the grantee, and, in the absence of the element 
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of fraud, his failure to record will extend no further than 
to postpone his rights under the conveyance to the extent 
indicated in the section quoted, to subject them to levy or 
conveyance of a prior mortgage of record; but, as we 
understand the argument of the appellant, it is to the 
effect that whatever may be the legal rights of the par- 
ties, there is a principle of equitable estoppel which, 
under the circumstances, became operative against the 
appellee, and which rests upon the proposition that when 
one of two persons, each guiltless of an intentional 
wrong, must suffer loss, it must be borne by the one who, 
by acts or omissions, has rendered the injury possible; 
but this can not be successfully invoked by the appel- 
lant, for the reason that there was no act or omission of 
the appellee shown to have in any manner contributed 
to the loan by the appellant to Helmer. The appellant 
relied solely upon the statements and representations of 
Helmer. He never examined the records, and that the 
deed had not been recorded had no influence upon him. 
That fact did not in the least aid or assist Helmer to ob- 
tain the loan of appellant, and can not be said to have, 
in any degree or to any extent, rendered the injury to 
appellant possible. He loaned to Helmer, without re- 
gard to the question of the actual condition of the title 
to the property. Counsel for appellant, in their argu- 
ment on this subject, ask the following question: “Can 
the Exchange Bank assert this deed against innocent 
parties who were induced to give Helmer credit upon the 
title the defendant bank permitted the records to show 
in him?” However the answer might have been, the ap- 
pellant is not in any position to demand an answer, as he 
to no extent depended upon any matters of record, but 
relied wholly upon the statements of Helmer. 

It is further argued that the deed was conclusively 
fraudulent, .or fraudulent per se, for the reason that it 
conveyed the legal title, which was afterward coupled 
with possession; that it left Helmer with but an equit- 
able title and without possession, and not subject to 
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levy, and constituted a hindrance to creditors, inclusive 
of appellant, in the collection of their debts; that this 
was an unavoidable necessary effect of the deed, and the 
parties must be presumed to have intended the neces- 
sary consequence of the act. In this state the question 
of fraudulent intent is always one of fact. See Compiled 
Statutes, ch. 32, sec. 20; Omaha Coal, Coke & Lime Co. v. 
Suess, 54 Nebr., 379. It must be borne in mind that the 
appellant was a subsequent creditor, and not an existing 
creditor, at the time of the conveyance, the subject of 
attack. Whatever inference might be reasonably or nec- 
essarily drawn from the conditions which had their origin 
in the transaction of transfer of the property, it was but 
one of the matters which tended to prove the alleged 
fraud. It did not conclusively establish it. That it might 
operate to hinder other creditors in the collection of their 
debts did not conclusively stamp the transfer as fraudu- 
lent and void. See Clarke Drug Co. v. Boardinan, 50 
. Nebr., 687. On the question of fraudulent intent being 
one of fact, see, also, Williams v. Evans, 6 Nebr., 216; 
ITedinan v. Anderson, 6 Nebr., 392; Lepin v. Coon, 54 Nebr., 
664. 

The trial court determined that the element of fraud 
or the intent to hinder, delay or defraud creditors, was 
not shown to have entered into the transaction of trans- 
fer, and its finding in this regard was sustained by the 
evidence; hence will not be reversed. The judgment of 
the district court must be 

AFFIRMED. 


First NATIONAL BANK OF HASTINGS V. OMAHA 
NATIONAL BANK. 
FitED NOVEMBER 9, 1899. No. 8,998. 


Negotiable Instruments: INDORSEMENTS: AGENCY: EsropreLt. The 
eonclusions announced in First National Bank of Hastings »v. 
Farmers & Merchants Bank, 56 Nebr., 149, approved and followed, 
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as governable of the matters of litigation in the present case, 


and, having been stated there, need not and will not be restated 
here. Pdi ee Ae 


Error from the district court of Douglas county. 
Tried below before 'awcert, J. Reversed. 


A. M. Post and J. B. Cessna, for plaintiff in error. 


T. J. Mahoney, contra. 


HARRISON, C. J. : 


On and prior to October 15, 1891, also during a por- 
tion of the year 1892, A. M. Swartzendruver, then a resi- 
dent and in business in Columbus, forwarded a number 
of applications for loans on farm lands situate in Platte 
county to the Nebraska Loan & Trust Company at Hast- 
ings, inclusive of one which purported to be made by 
John Liske, and another which was the apparent act of 
a person named Robert E. Long. The applications were 
approved, the bonds and mortgages prepared and sent to 
Swartzendruver, and by him returned to the company, 
each in appearance properly executed by the party in 
whose name, as maker, it was written. Drafts or.checks 
on the First National Bank of Hastings were prepared, 
each in an amount necessary to meet the requirements in 
that regard of the loan to which it was to be applied, and 
payable to the order of the party in whose name the loan 
in terms ran, and they were forwarded to Swartzen- 
druver. The signatures to the applications were by 
marks, as were those to the bonds, coupons and mort- 
wages, and each was witnessed by Swartzendruver, and 
he, as notary public, signed certificates of the acknowl- 
edgments to the mortgages. The check, which was paya- 


18 
ble to Robert Long, was indorsed “Robert x Long, wit- 


mar. 
ness A. M. Swartzendruver,” and presented by Swartzen- 
druver to the Farmers & Merchants Bank of Platte Cen- 
ter, and the amount for which it called paid to him. It 
17 
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was by the bank indorsed, “Pay to the order of the 
First National Bank of Columbus,” and forwarded to 
it, and by it indorsed to the order of and sent to the 
‘Omaha National Bank, and by it indorsed and for- 
warded to the First National Bank of Hastings, and by 
it paid. The check, which was payable to John Liske, 
18 
was indorsed “John x Liske, witness A. M. Swartzen- 


mr 


druver,” and received like treatment as to presentation, 
payments, indorsements etc., as did the one to Robert E. 
Long. The trust company subsequently claimed to have 
information that the indorsement of Long and Liske were 
forgeries and was, on application and request and repre- 
sentations in regard to the facts, credited back on its ac- 
count with the bank at Hastings the amount or the ag: 
gregate sum of the checks, and the Hastings bank com- 
menced this action against the Omaha National Bank on 
its indorsements of the checks, and in the district court, 
as a result of a trial to the court and a jury, there was 
a verdict and judgment for the Omaha bank. The plain- 
tiff, the Hastings bank, presents the case here for re- 
view. 

In an action by the First National Bank of Hastings 
against the farmers & Merchants Bank of Platte Center 
a recovery was sought on an indorsement of a check of 
the same trust company, issued and sent to A. M. Swartz- 
endruver and payable to the order of a supposed bor- 
rower and mortgagor of farm’ land, and the facts and 
circumstances of that transaction were similar—did not 
differ in any material particular or point from these in- 
volved in the present litigation. The signatures of the ap- 
plicant and borrower in the transaction involved therein 
were all by mark, the first indorsement in point of time 
of the check was by mark and witnessed by Swartzen- 
druver. In one matter of loan shown in this cause the 
letter which accompanied the check, when forwarded to 
Swartzendruver, contained many more directions in re- 
gard to the completion of the loan than did the one sent 
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in the transaction which -was ventilated in the former 
case. But they were, in view of all the facts disclosed, 
immaterial in their effect on the result of the litiga- 
tion. Portions of the evidence given or used in the trial 
of the former case were introduced in this. AI] the mat- 
ters of controversy were fully examined and discussed in 
the former cause. For opinion, see First Nat. Bank of 
Hastings v. Farmers & Merchants Bank, 56 Nebr.,149. Af- 
ter again considering the points as further presented in 
the case at bar, we must announce our approval of the 
conclusions reached in that adjudication of the rights of 
the parties, and they are entirely applicable and govern- 
able in this action. Within the doctrine then stated the 
instructions in this case on the subject of the effect of the 
agency of Swartzendruver for the trust company on the’ 
matters of litigation were erroneous, in that they ignored 
any knowledge in the Platte Center Bank, at the time it 
paid the check, of the extent of such agency. The judg- 
ment is reversed, and the cause remanded. 


REVERSED AND REMANDED. 


CHAMBERLAIN BANKING HOUSE V. RELIANCE INSURANCE 
COMPANY OF PHILADELPHIA. 


IMNLED NOVEMBER 9, 1899. No. 9,008. 


1. Garnishment: Ricuts oF Parties. A plaintiff in a suit of garnish- 
ment, by service of the writ, becomes entitled to the rights of 
his debtor against the garnishee, and no after-understanding 
or agreement between the two latter parties can essentially 
change the rights which have so attached. 


: ASSIGNMENT OF CAUSE OF ACTION: RIGHTS OF PARTIES: Evi- 
pENCE: RES JupicaTa. A party recovered judgment against his 
debtor. The latter was summoned in garnishment proceedings 
by the creditor of the former, and, his answers being unsatis- 
factory, suit was instituted against him by the plaintiff in the 
suit of garnishment. All the suits and proceedings were in the 
one—the county—court. The garnishee paid into court an 


2. 
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amount which, subsequent to service of the writ of garnishment, 
his creditor had agreed to receive as his due. This was treated 
by the court, to the extent shown by the record, as a payment 
in the first original action. A party filed a claim of right to 
receive the money on the ground that the original cause of 
action had been his by assignment. This was filed in the origi- 
nal action, and notice of it was served on counsel for plaintiff in 
garnishment. They appeared, did not object to the hearing, 
and the applicant’s right to receive: the money was adjudicated. 
Held, A proceeding without law or rule of practice; that the 
court had no jurisdiction, and that the parties participating did 
not confer jurisdiction; the decision did not fix the rights of the 
parties; and the record of the proceedings and determination 
was not competent evidence in this, the garnishment suit of a 
prior adjudication alleged as matter of defense by the garnishee. 


Error from the district court of Johnson county. 
Tried below before Lerron, J. Reversed. 


M. B.C. True and 8. P. Davidson, for plaintiff in error. 
C. C. Flansburg, contra. 


HARRISON, ©. J. 


It appears herein that George Zutavern, of Tecumseh, 
during 1894, applied to the defendant in error, herein- 
after styled the company, for insurance against loss by 
fire on some property which he then and there owned, 
and a policy was issued to him, and that thereafter the 
insured property was destroyed by fire February 19, 1895. 
Due notice was given and proofs of the loss made. The 
company refused or failed to pay the loss, and on June 
5, 1895, Zutavern commenced an action in the county 
court of Johnson county against the company on the 
policy to recover the amount he claimed due him. The 
company interposed three defenses: that the action was 
prematurely brought; that the insured property, which. 
was personal, was incumbered at the time of insurance, 
of which fact the company: had neither knowledge nor 
notice; and that the policy of insurance, after its issu- 
ance, had been assigned to one Andrew J. Simpson with- 
out notice to, or consent of, the company. As the result 


Vou.59] , SEPTEMBER TERM, 1899. 197 


Chamberlain Banking House v. Reliance Ins. Co. 


‘of a trial Zutavern was given a judgment against the 
company in the full amount stated in the policy and de- 
manded in the suit, $409.02. The judgment was rendered 
August 16, 1895. On the same day the attorney for Zuta- 
vern filed a notice or statement of an attorney’s lien in 
the sum of $100. On the 21st of the same month an un- 
dertaking was approved and filed, and on appeal of the 
action to the district court was perfected. On August 
29, 1895, the plaintiff in error, hereinafter designated the 
banking house, instituted an action in the county court 
of Johnson county against the said George C. Zutavern 
and others, in which there was a judgment on the same 
day by confession in the sum of $999. On the next day an 
execution was issued and delivered to the sheriff and on 
September 8, 1895, this was returned “no property 
found.” An affidavit was filed and summons in garnish- 
ment proceedings procured to issue, directed against the 
company, which was duly served, the day on which an- 
swer was required being October 5, 1895, at which time 
the company appeared and stated that it was indebted 
to Zutavern in the sum of $299.75. The banking house 
objected to the answer, as unsatisfactory and incomplete, 
and subsequently commenced this action against the 
company, alleging for cause that its answer in the gar- 
nishment proceeding was unsatisfactory and incomplete. 
In its answer in this present case, the company stated 
that prior to the time it was required to make disclosure 
in the garnishment proceeding, it and Zutavern had 
reached an agreement as to the amount it owed him as 
being $297.75, and which it had, in obedience to an order 
of the county court, paid into said court. The company 
further answered as follows: “lor a second further and 
other defense this answering defendant-says that after 
the payment of the money into court as aforesaid by this 
defendant, under the order of said court aforesaid, one 
Andrew Simpson, claiming the said money to belong to 
him by reason of an assignment of the said defendant 
George ©. Zutavern, filed a petition of intervention and 
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notified the Chamberlain Banking Company that he 
claimed the said money; that the plaintiff herein, the 
Chamberlain Banking Company, the judgment creditor 
who had caused the garnishment proceedings to issue, 
and under which this defendant had answered, and paid 
the money into court, appeared in response to the peti- 
tion of intervention of said Simpson, and resisted the 
claim of the said Simpson to said money; that this de- 
fendant was not in anywise advised of said pending pro- 
ceeding, and not in the said cause and court, and that 
upon a trial of said cause upon its merits it was adjudged 
that the said Chamberlain Banking Company was not 
entitled to said money paid in said garnishment, but that 
said Simpson was entitled thereto; that no appeal was 
taken from said order, and the same is in full force and 
effect and unreversed, and said money was paid over to 
said Simpson, and was by him paid to the Chamberlain 
Banking Company, in settlement and discharge of the 
liability of said Zutavern, upon which the said Simpson 
was a surety to said Chamberlain Banking Company, 
the plaintiff herein; that the Chamberlain Banking Com- 
pany, by reason of the aforesaid, is, and of right ought to 
be, estopped from claiming anything as against this an- 
swering defendant, and is bound by the said judgment 
and proceedings of the court hereinbefore recited and al- 
leged.” A trial of the issues resulted favorably to the 
company, and the defeated party has aproneenice an error 
proceeding to this court. 

It is contended for the banking hota that there was 
not sufficient competent evidence to support the findings 
of the trial court. Of the evidence introduced on the 
part of the company was a transcript of a record of the 
county court of proceedings in the case of George C. 
Zutavern against the Reliance Insurance Company. In 
this there is set forth the following: “It is hereby stipu- 
lated and agreed by the parties hereto that the judg- 
ment herein shall be satisfied on the payment into court 
of the sum of $299.75 in cash and the payment of an 
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order dated June 8, 1895, drawn on the Reliance Insur- 
ance Company in favor of Samuel Wertheimer by George 
C. Zutavern, and duly accepted by said insurance com- 
pany, now amounting to $50.25, and the said insurance 
company, defendant, released and discharged of liability 
upon payment of costs in said case.” This was of date 
October 5, 1895. And further: “And on the same day 
the Reliance Insurance Company, by its attorney, pays 
into court the sum of $299.75, judgment, and $10.10, costs 
of this action of date of judgment.” Then appear entries 
in regard to attorneys for the banking house filing ob- 
jections to the attorney’s lien, notice of which, as we 
have before stated, had been filed and made of record; 
also, that the banking house appeared by its cashier and 
withdrew the objections and said they had been made 
without its knowledge or consent. It is also set forth in 
the transcript that Andrew Simpson on October 22, 1895, 
filed a claim for the money which had been paid into 
court by the company. The statement of his claim was 
to the effect that the insurance policy in the suit, on 
which the judgment had been recovered, had been as- 
signed to him, and that he, Zutavern, and the banking 
house had an agreement that he was to relinquish his 
right and title to the policy and Zutavern was to bring 
the suit against the company on the policy, and if suc- 
cessful, Simpson was to receive the fruits of the action, 
and the banking house was not, in its suit against Zuta- 
vern, or in any proceeding, to make any claim to any 
of the money, if any, recovered by Zutavern in the action 
on the policy. The attorneys for the banking house ac- 
cepted service of this application or claim, and it was 
further recorded that they were present, consented to, 
and participated in a trial of the claim of Simpson; that 
it was determined to be true and given force, and he, or 
his attorneys, received what remained of the money 
which had been paid into court, after the attorney’s lien 
had been paid. There was also some testimony to the 
effect that when the money was paid into the county 
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court the judge thereof stated that he could not then 
make the entry, but would enter the fact of the payment 
by the garnishee and also its discharge from further 
liability. Upon service of a writ of garnishment the 
plaintiff in the suit in which the writ was issued becomes 
entitled to any and all rights of his debtor against the 
garnishee, and, if the disclosures of the latter are 
deemed incomplete, may commence a suit and therein 
enforce such rights. The plaintiff becomes practically 
an assignee of the claim of his debtor against the gar- 
nishee, and the debtor and the garnishee can not, by any 
subsequent agreement or understanding, destroy or es- 
“sentially modify the claim. It is urged for the company 
that this doctrine, if enforced herein, deprives the com- 
pany of the right to compromise with Zutavern “to buy 
its peace.” It does not deprive it of its right “to buy its 
peace” of the proper parties, of those to whom it must 
answer and to whom it must make payment. No doubt 
a settlement, to be effective, should necessarily include 
Zutavérn and his creditor, the plaintiff in the garnish- 
ment suit. The claim of Simpson for the money was 
made in an action which had proceeded to judgment, 
and had been fully determined. The time for interven- 
tion had passed, and there was no law or practice which 
gave the judge any jurisdiction over the matter of the 
claim to the money in the manner in which it was at- 
tempted to bring it before him. That the parties were 
present and made no objections, but participated in the 
trial, conferred no jurisdiction, and what was then de- 
cided constituted no adjudication of the rights of the 
parties in litigation in the case at bar. 

The foregoing conclusions lead to the further one that 
there was no competent evidence to sustain the findings 
upon which the judgment herein, the subject of attack, 
was based. The judgment must be reversed and the 
cause remanded. 

REVERSED AND REMANDED. 
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CHAMBERLAIN BANKING HOUSE V. HARTFORD FIRB 
INSURANCE COMPANY OF HARTFORD. 


FILED NOVEMBER 9, 1899. No. 9,007. 


Garnishment: RIGHTS OF PARTIES: ASSIGNMENTS: RES JUDICATA. 


Error from the district court of Johnson county. 
Tried below before LErron, J. Reversed. 


M. B.C. True and 8. P. Davidson, for plaintiff in error. 


C. C. Flansburg, contra. 


Harrison, ©. J. 


_ By stipulation the decision in the case of Chamberlain 
Banking House v. Reliance Ins. Co., 59 Nebr., 195, filed at 
this time, is to govern the disposition of this one. Fol- 
lowing that decision, the judgment herein is reversed 
and the cause remanded. 


REVERSED AND REMANDED. 


Peter J. KARBACH ET AL. V. KATE CLARK. 
FILED NOVEMBER 9, 1899, No. 9,016. 
Replevin: VERDICT FOR DEFENDANT: EXCESSIVE DAMAGES. Amount of 


damages assessed, and for which judgment was rendered, held 
excessive and not warranted by the evidence. 


Error from the district court of Douglas county. 
Tried below before Fawcett, J. Affirmed upon filing of 
renuttitur. 


E. W. Simeral and William Simeral, for plaintiffs in 
error. 


Parke Godwin, contra. 
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Harrison, C. J. 

In an action of replevin commenced in the district 
court of Douglas county the defendant in error sought 
the recovery of the possession of one carriage and a set 
of harness. The property was not taken under the writ 
and the action proceeded “as one for damages .only.” 
There was a trial of the issues to a jury, and a verdict 
was returned in favor of the defendant in error in the 
sum of $182.49. On hearing of the plaintiff in error’s 
motion for a new trial, the trial court ordered a remittitur 
of $82.49, and upon compliance therewith overruled the 
motion for a new trial, and rendered judgment on the 
verdict for the sum of $100. The defeated party has re- 
moved the case to this court for review. . 

The argument for plaintiff in error is that the sraenes 
will not sustain a finding of damages in the amount for 
which judgment was rendered, and this is the sole con- 
tention. There was no very competent evidence of the 
market value, at the time taken, of the property involved. 
_ A witness called on behalf of the defendant in error testi- 
fied on the subject, and if his testimony is to be taken 
as proof of such value, and it is not questioned, or is 
conceded for plaintiff in error that it was, then the judg- 
ment was for a sum in excess of that proven, and it may 
be added that there was no other evidence upon which 
an estimate could be based. There was some testimony 
in regard to the condition of the property when posses- 
sion of it was taken by plaintiff in error, but none of its 
market value, or upon which, in connection with other 
evidence, a calculation of its market value could be 
predicated. The damages shown by the evidence, adopt- 
ing the theory of the trial court, and upon which the 
cause was tried, and of which there is no complaint here, 
or the market value at time of conversion, and interest 
thereon to the first day of the term of court at which the 
trial occurred is $26.83. The defendant in error may file 
within forty days a remittitur of $73.17 as of the date of 


VOL. 59] SEPTEMBER TERM, 1899. 203 


_ Wittenberg v. Moliyneaux, 


judgment, and the judgment as thus reduced stand 
affirmed. If the remittitur is not filed, the judgment is 
reversed, and the cause remanded. 


JUDGMENT ACCORDINGLY. 


MARCUS WITTENBERG BT AL. V. JOHN T. MOLLYNBAUX. 


FILED NOVEMBER 9,1899. No. 10,865. 


Review: FormEerR APPEAL: STARE Decisis. Where a cause is brought 
a second time to this court, the first decision will,be deemed the 
law of the case, and not merely as to the points expressly de- 
cided, but to all questions presented by the record and neces- 
sarily involved in the decision, and ordinarily will not be re- 
examined. See Hayden v. Frederickson, 59 Nebr., 141; Richardson 
Drug Co. v. Teasdall, 59 Nebr., 150. 


2. Contract: Breacu: Damaces: InrTEREST. If the right to damages 
for breach of a contract is matter of reasonable litigation, and 
the amount to be recovered, if any, is unliquidated and must be 
fixed, not by mere computation but by suit, interest may not 
be allowed for time precedent to the settlement of the right to 
a recovery and the ascertainment of the amount. 


= 


rot) 


. Instructions: REQUESTS: REviEW. Error in giving an instruction 
that fails to fully or definitely state the issues in a case is not 
available unless the complainant prepared and requested a full 
charge upon the point. 


cS 


. Breach of Contract: Damacus. The time of a stipulation was fixed 
by its terms at two years. In this action, commenced prior to 
the expiration of the full time, there could be no recovery of 
damages for breaches of the agreement which occurred subse- 
quent to the institution of the suit. 


5. Evidence at Former Trial. The showing of the absence of a wit- 
ness from the jurisdiction of the trial court held insufficient to 
warraut the admission of his testimony given at the former trial 
of the cause. 


Error from the district court of Clay county. Tried 
below before Batus, J. Reversed. 


“G. W. Bemis and R. G. Brown, for plaintiffs in error. 


E. E. Hairgrove and Thomas Ryan, contra. 
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"Harrison, C. J. 

In an exchange of hotel property situate in Sutton, 
and owned by the plaintiffs in error, for another hotel 
property owned by defendant in error in the same place, 
in the deed by which the latter conveyed to the former 
there appeared the following: “With. all buildings 
thereon, the same not to be used for hotel purposes for 
two years from this date.” The deed was of date June 
11, 1889. The defendant in error instituted this action 
in the district court of Clay county on March 24, 1891, 
and alleged for cause a violation of the restriction as to 
use of the property of inception September 17, 1889, and 
a continuation thereof to the time of the commencement 
of the suit. The parties sued filed an answer, to which 
there was a reply. The cause was submitted on the 
pleadings, and the court rendered a judgment for the de- 
fendants in the action, which in an error proceeding to 
this court was reversed, and the cause remanded. See 
Mollyneauxz v. Wittenberg, 39 Nebr., 547. After the case 
was returned to the district court, an amendment of the 
answer was made, and there was a trial of the issues, 
which resulted in a judgment for the plaintiff, and the 
case was again presented to this court, and the second 
judgment was reversed, and the case again remanded. 
See Witlenderg v. Mollyneaur, 55 Nebr., 429. It has again 
been tried, and the results were a verdict returned and 
judgment rendered thereon in favor of the plaintiff in the 
sum of $ The case is again here for review. For full 
statement of the matters pleaded and in litigation we re- 
fer to the former opinions. They need not and will not be 
restated herein. By the first opinion it was decided that 
the restrictive matter of the deed was not invalid for be- 
ing in restraint of trade, and was not within the prohibi- 
tion of our statutory law in regard to trusts, and further, 
there was sufficient pleaded to entitle the plaintiff to at 
least nominal damages. By the second opinion there 
were certain points determined which we need not partic- 
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ularly notice at this time, but on the one main question, 
that of damages, the recovery sought. being profits or 
gains which the party who sued asserted had been pre- 
vented by reason of the violation of the restrictions in 
regard to the use of the property, it was decided: “A 
party injured by breach of contract may recover for gains 
prevented, provided they are within the established rules 
permitting consequential damages, and provided they 
can be proved to a reasonable degree of certainty.” See 
55 Nebr., 480. And it was also stated in the opinion that 
of an important essential element of the evidence on this 
subject of damages there was an entire lack or absence 
in the proof, and without it there was a failure tu show 
the loss of profits to any degree of certainty. In this 
procedure the plaintiffs in errur again attack the allow- 
ance of gains or profits as damages. his question was . 
settled, as we have stated in the last decision, and what 
was then determined has become the law of the case. 
See Hayden v. I’vederickson, 59 Nebr., 141; Richardson 
Drug Co v. Teasdall, 59 Nebr., 150. The recovery of 
profits was allowed by this court in Russell v. Horn, Bran- 
nen & Forsyth Mfg. Co., 41 Nebr., 567. 

he jury in the case at bar returned a verdict in which 
there appeared a statement of the amount of damages, 
$1,500; also interest on said sum from a date which in 
an instruction had been stated it was proper to allow 
interest on the amount determined as damages. ‘The 
amount of interest set forth in the verdict was $759.15. 
It is contended for plaintiffs in error that it was im- 
proper to instruct the jury to allow the interest, and the 
allowance was erroneous. This contention must be sus- 
tained. The right to any sum was a matter for deter- 
mination by suit. The amount, if any, was not ascer- 
tainable from the contract or by computation, and must 
be fixed by litigation. It was unliquidated and interest 
was not allowable. See Shipman v. State, 44 Wis., 458; 
Vietti vu. Nesbitt, 41 Pac. Rep. [Nev.], 151; Swwinnerton v. 
Argonaut Land & Development Co., 44 Pac. Rep. [Cal.], 719; 
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Sutherland, Damages, 610; Pacific Postal Telegraph Cable 
Co. v. Fleischner, 66 Fed. Rep., 899; Hooper v. Patterson, 
32 Pac. Rep. [Cal.], 514. The claim was not within the 
provisions of our statutes in regard to interest. The col- 
lection of interest is a statutory right, and did not exist 
at common law. See 11 Am. & Eng. Ency. Law, °379. 
This error does not call for a reversal of the judgment. 
It can be cured by a remittitur of the amount of interest 
included in the verdict. 

It is argued that the instruction numbered 1 is not 
sufficiently full and definite in its statements. This was 
the portion of the charge to the jury in which the issues _ 
were set forth. The instruction is probably open to the 
objection urged against it, but the counsel who complain 
did not prepare and request more explicit directions. 
See Barr v. Omaha, 42 Nebr., 341, 60 N. W. Rep., 591; 
Carter White Lead Co. v. Kinlin, 47 Nebr., 409, 66 N. W. 
Rep., 536. 

Instruction numbered 5 is as follows: “If you find for 
plaintiff, you may include in your verdict interest at 
seven per cent on whatever of damages the evidence 
shows you was due plaintiff at the close of the two years, 
such interest, if any, to be computed from January 11, 
1892.” It is objected that this contained a misdirection, 
in that it stated that the damages would be the amount 
shown by the evidence for the entire two years; that this 
suit was commenced some seventy-nine days prior to the 
close of the two years designated in the deed, and the 
jury should not have been told that the-damages would 
in this action be for the whole of the two years, as no re- 
_ covery could be had. herein beyond the time of the com- 
mencement of the action. The instruction may be said 
to be defective and erroneous as claimed. It is true that 
no recovery of damages could be allowed in this suit be- 
yond or subsequent to its institution. See Terry v. Beat- 
rice Starch Co., 43 Nebr., 866; Carstens v. McDonald, 38 
Nebr., 858. The instruction is misleading in its terms 
and substance and of a nature to aes the rights of 
the complaining party. 
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During the trial it was desired on the part of defend- 
ant in error to introduce the testimony of a witness who 
was not present at court, but who had testified in the 
former trial of the cause and whose testimony had been 
preserved in a bill of exceptions. To this there was an 
objection for plaintiff in error, which was overruled and 
the testimony was admitted. It appeared that the wit- 
ness was a resident, with his family, of the town of Sut- 
ton, in the county in which the trial occurred; that he 
had, in a conversation with one of the attorneys for the 
defendant in error, promised to be present at the trial 
if notified of the time. It was not disclosed that the 
witness was ever given any notice of the time it was ex- 
pected the case would be tried. It was shown that the 
attorney for defendant in error ascertained at some time 
during the day prior to the trial that the witness was 
not at his home; that the attorney then went to the resi- 
dence of the witness, and was told by his wife that she 
did not know where he had gone. The attorney also 
talked with a relative of the witness in regard to .his 
whereabouts, and was told that the witness had gone 
from town “on the K. C. & O. railroad.” A subpoena was 
then procured and placed in the hands of the sheriff, who 
made a return thereon of “not found.” There was no 
showing made from which it appeared that with reason- 
able diligence the attendance of the witness could not 
have been effected, nor was there any such showing of the 
absence of the witness from the state or jurisdiction of 
the court in which the cause was pending as to warrant 
the admission of his testimony given at the former trial. 
It follows from what has been stated and determined 
that the judgment must be reversed. ; 


REVERSED AND REMANDED. 
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J. M. HERMAN ET AL. V. FRANK P. KNEIPP. 
FILED NOVEMBER 9,1899. No. 9,001. 


1. Bill of Exceptions: AUTHENTICATION. Where the certificate of the 
trial court attached to the record states “that the foregoing is 
a true and perfect transcript of the record in the above entitled 
cause, except the bill of exceptions, which original bill is hereto 
attached,” it is a sufficient authentication of such Dill. 


2. Replevin: DEMAND: EvIpENcCE. When a defendant in replevin de- 
nies plaintiff's title and right of possession of the property, and 
pleads a right of possession thereof in himself, and prays a re- 
turn of the property, proof of demand before the bringing of the 
action is unnecessary. 


: Puaintirr’s Tite. A plaintiff in replevin must recover, 
if at all, on the strength of his own title or right of possession. 


ERROR from the district court of Greeley county. 
Tried below before KENDALL, J. Reversed. 


G. C. & H. B. Wright, for plaintiffs in error. 


H. L. Ganoe, contra. 


° 


Norval, J. 


This was an action of replevin by Frank P. Kneipp to 
recover possession of three horses, in which he claimed a 
special interest by virtue of a chattel mortgage given him 
by one Thomas Healey. The defendant, J. M. Herman, 
filed a separate answer, denying each and every allega- 
tion contained in the petition, except that the horses 
were in his possession; alleging that no demand was 
made for the property prior to the institution of the ac- 
tion; and setting up an agistator’s lien on the horses for 
their care and keeping, under and in pursuance of a con- 
tract with E. M. Healey, who claims to be their owner, 
and praying their return to him and that his lien as agis- 
tator be established. The defendant, J. J. Herman, an- 
swered, disclaiming any interest in the property in con- 
troversy. Plaintiff replied by a general denial. A trial 


. 
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to the court, without jury, resulted in a finding and judg- 
ment in favor of plaintiff, and against the defendants. 
The latter have prosecuted error proceeding. 

It is insisted by counsel for plaintiff below that the 
bill of exceptions is unauthenticated, and hence the 
same can not be considered. If the premises assumed by 
counsel were true, the conclusion drawn by him there- 
from would be irresistible, for it is the doctrine of this 
court, recognized and applied in numerous decisions, that 
a bill of exceptions not authenticated as required by 
- statute will be disregarded in the appellate court. But 
this record does not sustain the contention of counsel, 
and he evidently must have overlooked the certificate of 
the clerk of the district court attached to the transcript 
herein, in which is stated “that the foregoing is a true 
and perfect transcript of the record in the above-entitled 
cause, except the bill of exceptions, which original bill 
is hereto attached.” This constituted a sufficient au- 
thentication of the bill of exceptions. 

The horses were in the possession of J. M. Herman 
when replevied, and it is insisted that there can be no 
recovery because no demand for the property was made 
upon him before the action was commenced. Whether 
or not a demand was made is wholly immaterial, since 
said defendant in his answer pleaded a special interest 
in, and right to the possession of, the horses in himself, 
and prayed for their return to him. It is, therefore, evi- 
dent that had a demand for the property been made by 
the plaintiff it would have been unavailing, and the fail- 
ure to make such demand therefor will not defeat the re- 
covery. See Homan v. Laboo, 1 Nebr., 204; Aultman v. 
Steinan, 8 Nebr., 109; Flynn v. Jordan, 17 Nebr., 519; Ogden 
v. Warren, 36 Nebr., 715; Rodgers v. Graham, 36 Nebr., 
730; Wilcox v. Beitel, 438 Nebr., 457. 

The findir s and judgment are wholly unsustained by 
the evidence. The plaintiff introduced no proof to show 
that Thomas Healey ever owned the property in con- 
troversy, and, as plaintiff claimed the right of possession 

18 
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of the horses solely by reason of a chattel mortgage given 
him by said Healey, it was incumbent on plaintiff to es- 
tablish on the trial that the mortgagor owned the prop- 
erty, or at least had possession thereof when he execu- 
ted the chattel mortgage. It is a familiar rule that a 
plaintiff in replevin must recover upon the strength of 
his own title or right of possession and not on the weak- 
ness of his adversary’s. See.Goodman v. Kennedy, 10 Nebr., 
270; Bardwell v. Stubbert, 17 Nebr., 485; St. John v. Swan- 
back, 39 Nebr., 841; Kavanaugh v. Brodball, 40 Nebr., 875. 
The introduction in evidence of the chattel mortgage was 
no proof that Thomas Healey had any interest in the 
property mortgaged. The judgment is reversed and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


‘JoHN ©. DREXEL, SHERIFF, ET AL. v. ANDREW MURPHY. 
FILED NOVEMBER 9,1899. No. 9,009. 


1. Chattel Mortgages: DESCRIPTION OF PROPERTY: EVIDENCE. Where 
the description of property in a chattel mortgage is clear, and 
free from a}l ambiguity, parol proof is inadmissible to show the 
extent and meaning of language employed. 


Although the description in a chattel mortgage 
may be insufficient to impart notice to innocent third parties, 
such fact will not avail a purchaser from the mortgagor who 
was apprised of the lien on the property before he parted with 
the consideration. 


: PROOF OF REGISTRATION. The filing of a chattel mortgage 
is not proven by the introduction in evidence of a copy of the 
instrument, even though the fact of filing may have been in- 
dorsed thereon. 


3. 


: PRIVATE SALE: WAIVER OF LIEN. Where a mortgagee of 
chattels authorizes the mortgagor to sell the property described 
in the mortgage at private sale, and with the proceeds pay the 
mortgage debt, and the sale is accordingly made, the mortgagee 
has thereby waived his lien. 
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Error from the district court of Douglas county. 
Tried below before SLABAUGH, J. Reversed. 


B.N. Robertson, for ptaintiffs in error. 
Ed P. Smith and James B. Sheean, contra. 


NORVAL, J. 


On October 21, 1893, one William Snyder was engaged 
in the manufacture and sale of buggies in the city of 
Omaha, and on that day he executed and delivered to An- 
drew Murphy a chattel mortgage to secure a note of 
$1,400. The chattels were described in the mortgage as 
follows: “A full set of blacksmith’s tools; 9 phaeton 
bodies; 9 buggy bodies; all new wheels, in number about 
25; 5 buggy poles; all shafts; all bar iron, bolts, hub 
bands, screws, top propnuts and all other iron materials; 
all lumber and wood furnishings, including white wood 
and hickory, and all spokes and rims; all buggy bows; 
24 old wheels; and all leather, and all trimming mate- 
rials; platform carriage, under way of construction; 3 
stoves and pipe; all paints, paint tools and materials, 
and all other tools, materials, furnishings, and unfinished 
work now in the place of business of said Snyder at. 1320, 
1322, and 1324 Harney street, corner of Fourteenth 
street, in the city of Omaha, Nebraska.” Murphy was at 
the time liable on certain notes he had signed as surety 
for Snyder, and the mortgage was given to secure Mur- 
phy against the payment of said notes and a certain stay 
bond he had signed for Snyder. After the mortgage was 
executed Murphy paid a portion of said indebtedness of 
Snyder, and the latter completed one of the phaetons in 
the process of construction, which he sold or traded to 
one John W. Paul, the arrangement between them being 
that Paul was to deliver to Snyder, as part payment, an 
old buggy, valued at $150, and pay $200 in cash. The 
old buggy was delivered to Snyder as agreed, and the lat- 
ter subsequently sold the same, with Murphy’s consent, 
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and applied the proceeds on the indebtedness the mort- 
gage was given to secure. For the balance of the pur- 
chase price Paul delivered to Snyder a note which the 
former held against a third party, on which the latter 
was to raise the $200, but Snyder being unable to negoti- 
ate the note it was returned to Paul, who retained the 
same. Subsequently Snyder went to Paul and informed 
him that he was in trouble on account of his having dis- 
posed of a buggy which he had mortgaged to Murphy, 
and begged Paul to make him a check for $100 to give 
to Murphy, stating that Paul could pay the remaining 
$100 at his own convenience. Paul gave Snyder the 
check for $100 as requested. The latter had authority 
from Murphy to sell the mortgaged chattels, and apply 
the proceeds upon the mortgage indebtedness. A por- 
tion of the property was sold, and the money realized 
therefrom was so applied. The defendant John C. Drexel, 
as sheriff, by his deputy, levied an execution upon said 
phaeton as the property of said Paul. Murphy there- 
upon brought replevin to recover the property, before a 
justice of the peace, where he obtained judgment. On 
appeal to the district court by the other party a judg- 
ment again was rendered.in Murphy’s favor. 

On the trial the defendant sought to prove by the wit- 
ness, W. ht. Drummond, that the description of the chat- 
tels contained in the mortgage did not include a finished 
phaeton, which offered testimony was excluded, and the 
ruling is now assailed as being erroneous. The trial 
court properly excluded the proffered testimony, for the 
very obvious reason that no finished or complete vehicle 
was covered by the mortgage, so no evidence was per- 
missible to show that which was too plain to admit of 
proof. The mortgage did describe different parts of phae- 
tons and carriages under way of constructon at the mort- 
gagor’s place of business, which was definitely stated in 
the mortgage. The unfinished vehicle was subsequently 
finished and sold to Paul, and he was advised by Snyder, 
before any part of the purchase price was paid, that the 
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phaeton was mortgaged to Murphy. So, whether or not 
the description of the chattels in the mortgage was sufii- 
cient to create a lien as to innocent third parties, was 
unimportant, as Paul had actual notice of such lien be- 
fore he parted with the consideration. 

‘It is insisted, as a ground for reversal of the judgment, 
that there is no evidence that the mortgage to Murphy 
was filed for record. The original instrument was not 
produced at the trial, but a copy thereof, under the certi- 
ficate and seal of the county clerk of Douglas county, 
was introduced in evidence, but the indorsement thereon 
as to filing was not offered as evidence. And the intro- 
duction of the copy was insufficient to cover the indorse- 
ment of filing. Sce Noll v. Kennealy, 37 Nebr., 879; 
Fuller v. Brownell, 48 Nebr., 145. The certificate of the 
county clerk authenticating the copy of the chattel mort- 
gage discloses that it is a copy of an instrument on file in 
his office. Even though such certificate may be evidence 
that the chattel mortgage was on file in the office of the 
county clerk at the date of his certificate, it was no evi- 
dence that the instrument had been lodged in his office 
at the time the phaeton was transferred to Paul. But . 
whether it was then of record or not is of no consequence, 
since actual notice had been imparted to Paul before he 
paid the consideration. 

It is urged that Murphy can not recover, and that the 
judgment in his favor is erroneous, because he authorized 
the mortgagor to sell the property, and apply the pro- 
ceeds in payment of the mortgage. We regard this posi- 
tion as entirely sound. Murphy consented to the sale of 
. the property at private sale, and he received and retained 
a portion of the proceeds derived therefrom, which con- 
stituted a waiver of the lien of the mortgage. See Paxton 
v. Smith, 41 Nebr., 56; Littlejohn v. Pearson, 23 Nebr., 192; 
First Nat. Bank v. Weed, 50 N. W. Rep. [Mich.], 864; New 
England Mortgage Security Co. v. Great Western Elevator 
Co., 71 N. W. Rep. [N. Dak.], 130. 

The case of Houck v. Linn, 48 Nebr., 227, is not in conflict 
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with the conclusion we have reached. It was therein de- 
cided that “a chattel mortgage is not avoided by the fact 
that subsequent to its execution the mortgagee con- 
sented to a sale of the property by the mortgagor for 
the benefit of both parties, no other liens existing, and 
the sale not having been consummated.” That case is 
clearly distinguishable from the one:at bar, in that in 
the case cited, the mortgagor never exercised the power 
of sale given him, ’while here the mortgaged chattels 
were actually sold to Snyder in pursuance of the au- 
thority given him by Murphy. 

The numerous other assignments of error need not be 
reviewed, since the judgment must be reversed for the 
. reason already given. 


REVERSED AND REMANDED. 


L. H. Lawton v. Lizzie FoNNER. 
Firep NOVEMBER 9, 1899. No. 9,012. 
1. Contracts: Construction. Courts will usually adopt the interpre- 
tation placed on a contract by the parties themselves. 


2. . Acontract should be construed, if possible, so as to 


give effect to all its provisions. 


Error from the district court of Hall county. Tried 
below before THOMPSON, J. Affirmed. 


L. M. Pemberton, for plaintiff in error. 


James H, Woolley, W. H. Thompson and O. A. Abbott, 
contra. 
NoRVAL, J. 


Lizzie Fonner, on May 16, 1890, was the owner of cer- 
tain real estate situate in South Grand Island, and on 


VoL. 59] SEPTEMBER TERM, 1899. 215 


Lawton v. Fonner, 


said day she entered into a contract with respect thereto 
as follows: 


“This agreement, made the 16th day of May, A. D. 1890, 
between Lizzie Fonner, of Grand Island, county of Hall, 
and state of Nebraska, party of the first part, and L. H. 
Lawton and J. C. H. Read, of the same place, parties of 
the second part, witnesseth: The said Lizzie Fonner 
agrees with the said Lawton and Read to sell them the 
following described real estate, upon the terms and con- 
ditions ‘hereinafter stated, to-wit: Blocks Nos. one (4), 
ten (10), eleven (11), twenty (20), twenty-one (21), twenty- 
two (22), twenty-three (23), twenty-four (24), twenty-five 
(25), each block containing eight lots. All the above 
described real estate situate in South Grand Island, Hall 
county, Nebraska. The said Lizzie Fonner further agrees 
that she will receive, as payment in full for each of the 
lots above designated, the sum of one hundred and ten 
dollars ($110), and the said Lizzie Fonner agrees with the 
said Lawton and Read that when they shall pay, or cause 
to be paid, the sum above mentioned, she will execute a 
warranty deed to them, or either of them, or any person 
or persons they may designate, for any or either of the 
lots contained in the above described real estate. 

“It is agreed, however, by the said Lawton and Read 
that should they sell only lots contained in blocks 
twenty-three (23), twenty-four (24), and twenty-five (25), 
then will they pay to the party of the first part one hun- 
dred and twenty-five dollars ($125) for each lot sold, on 
terms as herein stated. The said Lizzie Fonner further 
agrees with said Lawton and Read that they shall have 
a term of four years in which to dispose of the above 
described real estate. The said Lawton and Read agree 
with the said Lizzie Fonner that they will pay all taxes 
legally assessed upon the above described property after 
it comes into their hands, so long as this contract shall 
be in force. It is further agreed by the said Lawton and 
Read that they will pay to the said Lizzie Fonner, after 
one year from date of this contract, eight per cent inter- 
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est, annually, upon the amount remaining due her, as 
such amount is designated in this agreement; and that 
their failure to do so will be just ground for declaring 
this contract null and void. 
“Witness: L. . Lawton. 
“JOHN FONNER, J.C. H. Reap.” 


Lawton and Reed did not find a purchaser for, or sell, 
any of the lots deccribed in the contract within four 
years, nor did they pay Lizzie Fonner for the lots or any 
portion thereof, nor any interest money, nor did they 
pay the taxes legally imposed upon the property. The 
premises were never conveyed to them, nor was a deed 
demanded. A suit was instituted by Lizzie Fonner to 
* have the rights of Lawton and Read under the contract 
extinguished, and to recover from them the amount of 
taxes paid by plaintiff upon the lots, together with in- 
terest upon the agreed price named in the contract. 
Service of process was made by publication upon Read, 
who did not appear in the cause, while summons was 
personally served upon Lawton. Upon the trial the 
court found the issues in favor of the plaintiff, and ren- 
dered a decree quieting the title in the plaintiff, and that 
she recover from Lawton the sum of $2,272.80, on account 
of interest on the purchase price and taxes. The latter 
has prosecuted error to this court. 

Counsel for Lawton, in the brief filed, argues at con- 
siderable length that the instrument copied above is not 
a contract of sale, but merely an agreement on the part 
of Mrs. Fonner to convey the lots, or any of them, to 
Lawton and Read, or to any person or persons they might 
designate, for a stipulated price, should they decide to 
purchase, or should find a buyer within the period of four 
years. This interpretation of the agreement is not as- 
sailed by counsel for plaintiff, but is acquiesced in by 
her, and this court is justified in adopting the same as 
the true construction or rendering of the instrument. 
Treating the contract as giving Lawton and Read an op- 
tion to buy the real estate, what were their obligations 
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and liabilities? Manifestly they were to pay only $110 
per lot in case they exercised the option to purchase all 
the lots, but in the event they should sell the lots in 
blocks 23, 24 and 25, they were to pay therefor $125 for 
each of such lots. Lawton and Read, by the terms of the 
agreement, obligated themselves, as consideration for the 
option, to pay all taxes legally imposed upon the prop- 
erty after it should come into their possession during the 
continuance, or life of, the contract, and they were also 
to “pay the said Lizzie Fonner after one year from date 
of this contract eight per cent interest annually on the 
amount remaining due her, as such amount is designated 
in this agreement.” The option was to continue for four 
years, unless the same was sooner terminated by Mrs. 
Fonner under the ternis of the contract for the non-pay- 
ment of interest. The taxes levied against the lots, 
which Lawton and Read promised to pay, were some- 
thing less than $100, and the court did not err in render- 
ing judgment against them therefor. 

It is insisted that Mrs. Fonner was sntitied 4 to nothing 
on account of interest, since none of the lots were con- 
veyed to Lawton and Read, or sold by them, and no sum 
therefore existed upon which interest could be cast. 
This position is wholly untenable. There is nothing in 
the agreement of the parties to warrant the interpreta- 
tion that Mrs. Fonner was to sell the lots on time; on the 
contrary, she agreed to sell for cash, for it is expressly 
stipulated that when Lawton and Read “shall pay, or 
cause to be paid, the sum above mentioned, she will exe- 
cute a warranty deed to them, or either of them, or any 
person or persons they may designate, for any or either 
of the lots” ete. By the language contained in the con- 
tract, “eight per cent interest annually upon the amount 
remaining due her, as such amount is designated in this 
agreement,” it is very evident that it was the intention 
of the parties that interest should be computed on the 
ageregate price of the lots remaining unsold. Thus, if 
any of the lots should he sold, interest was to be cast on 
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those remaining unsold at the contract price. Manifestly 
this is what was meant by “the amount remaining due 
her.” The construction contended for. by counsel for 
Lawton and Read would render portions of the contract 
meaningless, because if nothing is due until a sale has 
been made of the lots, there would be no sum upon which 
interest could be computed “after one year from the date 
of the contract,” unless the property had been previously 
sold, and in which event the purchase price must have 
been paid down at the time of the conveyance, conse- 
quently there could be no sum to draw interest. The 
word “due,” in the sense it is employed in the agreement, 
means the unpaid purchase price. Contracts should be 
so construed, if possible, as to give meaning to their sev- 
eral provisions, and when the one before us is read in the 
light of this cardinal rule of interpretation there is no 
reason to doubt that Mrs. Ifonner was to receive interest 
on the stipulated price of the lots. This the court below 
accorded -her, and in so doing no error was committed. 

The contention that the judgment is inconsistent with 
itself, because the court allowed interest on $7,920, the 
agreed value of the property, and did not render judg- 
ment against Lawton for the principal sum, is without 
merit. He can not be heard to urge that the amount 
awarded plaintiff was not large enough. This is a fa- 
miliar rule of practice. But the judgment is entirely 
consistent with the findings. Lawton and Read never 
promised to buy the lots or to pay the purchase price. 
It was optional whether they purchased or not. Never 
having availed themselves of their option, they would 
not be holden for the agreed value of the property, while 
they did obligate themselves to pay interest on such 
value as a part consideration for the option. The judg- 
ment is 

AFFIRMED. 
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HENRY OLIVER, APPELLEE, V. JAMES IF. LANSING, 
APPELLANT, ET AL, 


FILED NOVEMBER 9,1899. No. 10,229. 


1. Partition Sale: REMOVAL oF FIXTURES: REMEDY OF PURCHASER. 
When, after real estate has been sold under a decree in parti- 
tion, the purchase-money has been paid into court, but before 
the delivery of the deed, one of the parties to the suit injures 
or removes fixtures which passed by the sale, the purchaser may 
have the same rescinded, or, at his election, the court may, in 
the partition suit, award him compensation for damages sus- 
tained, out of the share of the purchase-money in its hands be- 
longing to the transgressing party. 


2. Estoppel. An estoppel in pais is not available to a stranger to the 
transaction. 


8. Fixtures. Ordinarily the requisites of a fixture are: (1) Actual 
annexation to the realty, or something appurtenant thereto; (2) 
appropriation to the use or purpose of that part of the realty 
with which it is connected; (3) the intention of the one making 
the annexation to make the article a permanent accession to the 
freehold—this intention being gathered from the nature of the 
articles affixed, the relation and situation of the person making 
the same, the structure and mode of annexation, and the purpose 
or use for which it has been made. Freeman v. Lynch, 8 Nebr., 192, 
followed. 


4, 


: EVIDENCE. Evidence examined, and held not to sustain the 
findings of the trial court. : 


APPEAL from the district court of Lancaster county. 
Heard below before HotMES, J. Reversed. 


The opinion contains a statement of the case. 


Lionel C. Burr and Roscoe Pound, for appellant: 


The criterion of a fixture is in the united application 
of three tests: (1) Actual annexation to the realty, or 
something appurtenant thereto; (2) appropriaticn to the 
use or purpose of that part of the realty with which it is 
connected; (8) the intention of the party making the an- 
nexation to make the article a permanent accession to 
the freehold—this intention being inferred from the na- 
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ture of the article affixed, the relation and situation of 
the party making the annexation, the structure and mode 

. of annexation, and the purpose and use for which the an- - 
nexation has been made. 

The elements mentioned in this rule are not alterna- 
tive. They must concur. It is not meant that an article 
becomes a fixture in case any one of these tests is satis- 
fied. No one of them is enough of itself, but it is their 
united application that determines the nature of the ar- 
ticle. See Teaff v. Hewitt, 1 O. St., 511; Ward v. Kilpat- 
rick, 85 N. Y., 413; MeRca v. Central Nat. Bank, 66 N. Y., 
489; Binkley v. Forkner, 117 Ind., 176; Winslow v. Bromich, 
54 Kan., 300; Honeyman v. Thomas, 25 Ore., 589; Henkle v. 
Dillon, 15 Ore., 610; Helm v. Gilroy, 20 Ore., 522; Thomas v. 
Davis, 76 Mo., 72; Royers v. Crow, 40 Mo., 96; Chase v. Ta- 
coma Bow Co., 11 Wash., 877; Cherry v. Arthur, 5 Wash., 
787; Clore v. Lambert, 78 Ky., 226; Wolford v. Baxter, 33 
Minn., 12; Farmers’ Loan & Trust Co. v. Minneapolis Engine 
& Machine Works, 35 Minn., 543; J/cKeage v. Hanover Lire 
Ins. Co., 81 N. Y., 88; Loan v. Gregg, 55 Mo. App., 581; 
Keeler v. Keeler, 31 N. J. Eq., 181; Rogers v. Brokaw, 25 N. 
J. iq., 497; AMatthicsen v. Arata, 50 Pac. Rep. [Ore.], 1015; 
Hopewell Mills v. Taunton Savings Bank, 150 Mass., 519; 
Hoyle v. Plattsburgh & M. R. Co., 54 N. Y., 319; Walker 
v. Sherman, 20 Wend. [N. Y.], 686; Peck v. Batehelder, 40 
Vt., 233; Hubbell v. Last Cambridge Savings Bank, 132 
Mass., 447; Manwarring v. Jenison, 61 Mich., 117; Maguire 
v. Park, 140 Mass., 27; Wall v. Hinds, 4 Gray [Mass.], 271; 
National Bank v. North, 160 Pa. St., 309; Washington Nat. 
Bank v. Smith, 15 Wash., 160; Case Iffg. Co. v. Garven, 45 
O. St., 290; Balhett v. Lumphreys, 78 Ind., 388; Atchison, 
T. &8. F. R. Co. v. Morgan, 42 Kan., 23; Haeussler v. Glass 
Co., 52 Mo., 452; D’ fyncourt v. Gregory, 3 L. R. Eq. Div. 
[Eng.], 394; Southbridge Savings Bank v. Jason, 147 Mass., 
500; Cooper v. Johnson, 143 Mass., 108; Carpenter v. 
Walker, 140 Mass. 416; Fortman v. Goepper, 14 O. St., 
558; {iil v. Wentworth, 28 Vt., 428; Cole rv. uch, 37 Tex., 
413; Capen v. Peckham, 35 Conn., 88. 
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“There is no special and peculiar law of fixtures in 
theatres, and no ground for applying to buildings of that 
character rules different from those applied to all build- 
ings. 

Loose, portable articles, such as desks, step-ladders, 
center-tables, electric light globes not in use, and pic- 
tures on the walls, are personalty. See Peck v. Batchelder, 
40 Vt., 233; Chase v. Tacoma Box Co., 11 Wash., 377; Scud- 
der v. Anderson, 54 Mich., 122; Chapman v. Umion Mutual 
Life Ins. Co., 4 Brad. [Ill], 29. 

Mirrors are not fixtures. See McKeage v. Hanover Fire 
Ins. Co., 81 N. Y., 38; Loan v. Gregg, 55 Mo. App., 581. 

Gas fixtures are personalty and do not pass by a grant 
or mortgage of the realty. See McKeage v. Hanover Fire 
Ins. Co., 81 N. Y., 38; Vaughen v. Haldeman, 33 Pa. St., 522; 
Jarechi v. Philharmonic Society, 79 Pa. St., 403; Heysham v. 
Detire, 89 Pa. St., 506; Rogers v. Crow, 40 Mo., 91; Towne 
v. Fiske, 127 Mass., 125; Capehart v. Foster, 61 Minn., 132; 
Chapman v. Union Mutual Life Ins. Co., 4 Brad. [I11.], 29; 
Shaw v. Lenke, 1 Daly [N. Y¥.]; 487; Manning v. Ogden, 24 
N. Y. Supp., 70; Kirchman v. Lapp, 19 N. Y. Supp., 831; 
Smusch v. Kohn, 49 N. Y. Supp., 176; Montague v. Dent, 10 
Rich. Law [S. Car.], 135. 

The following articles are personalty and did not pass 
to the purchaser at the partition sale: carpets, rugs, cur- 
tains and hangings (Loan v. Gregg, 55 Mo. App., 581; 
Walker v. Sherman, 20 Wend. [N. Y.], 6386; Manning v. 
Ogden, 24 N. Y. Supp., 70); radiators (National Bank of 
Catasaqua v. North, 160 Pa. St., 309; Freeland v. South- 
worth, 24 Wend. [N. Y.], 191; Towne v. Fiske, 127 Mass., 
125); loose, portable stage properties (Hubbell ‘v. Hast 
Cambridge Savings Bank, 132 Mass., 447; Chase v. Tacoma 
Box Co., 11 Wash., 377; Wolford v. Baxter, 33 Minn., 12; 
Scudder v. Anderson, 54 Mich., 122). 


Joseph R. Webster and Halleck F. Rose, contra: 


The court not only had power, but ought in duty to 
protect and vindicate the right of its purchaser. See 
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Parrat v. Neligh, 7 Nebr., 458; State Bank v. Green, 10 Nebr , 
180; Penn Mutual Life Ins. Co. v. Creighton Theatre Co., 51 
Nebr., 659; Paulett v. Peabody, 3 Nebr., 197; Frasher v. Ing- 
ham, 4 Nebr., 5381; Mahoney v. Allen, 42 N. Y. Supp., 11; 
Van Rensselaer v. Van Rensselaer, 118 N. Y., 214; Morrissey ~ 
v. Broomal, 37 Nebr., 779; Swift v. Dewey, 20 Nebr., 107; 
Disher v. Disher, 45 Nebr., 100. 

The properties removed from the theatre and de- 
stroyed were part of the property sold in the partition - 
suit, and the purchaser was entitled to compensation by 
abatement from the purchase price. See Klocss v. Katt, 40 
Ill. App., 99; Weodham v, First Nat. Bank, 50 N. W. Rep. 
[Minn.], 1015; Reyman v. Henderson Nat. Bank, 98 Ky., 
751; Brown v. Roland, 33 8. W. Rep. [Tex.], 275; Maginnis 
v. Union Oil Co., 47 La. Ann., 148; Tewksbury v. Provizzo, 
12 Cal., 21; Morris v. Harris, 9 Gill [Md.], 26; Patterson. 
». Lanning, 10 Watts [Pa.], 1385; Venable v. Beauchamp, 
3 Dana [Ky.], 821; Feather v. Strohoecker, 3 P. & W. [Pa.], 
505. 

Intent with appropriation to uses of the realty or busi- 
ness there carried on is now the criterion to determine 
when a chattel becomes a fixture. See Norton v. Dash- 
wood, 65 L. J. Ch. [Eng.], 787; D’Hyncourt v. Gregory, 3 L. 
R. Eq. [Eng.], 394; Pifield v. Farmers Nat. Bank, 148 TIL, 
163; Davidson v. Westchester Gas Light Co., 99 N. Y., 558; 
Kloess v. Katt, 40 Tl. App., 99; Woodham v. First Nat. Bank, 
50 N. W. Rep. [Minn.], 1015; Reyman v. Henderson Nat. 
Bank, 98 Ky., 751; New Orleans Canal & Banking Co. v. 
Leeds, 21 So. Rep. [La.], 168; Hopewell Mills v. Taunton 
Savings Bank, 6 lL. R. A. [Mass.], 249; Parker Land & Imn- 
provement Co. v. Reddick, 47 N. E. Rep. [Ind.], 848; Simp- 
son Brick Press Co. v. Wormley, 166 T1l., 383; Hill v. Afun- 
day, 4 L. R. A. [Ky.], 674; Farrar v. Stackpole, 6 Greenl. 
{Me.], 155; Hckstorm v. Hall, 90 Me., 186. 

Gas fixtures are real estate. See St. Louis Radiator Mfg. 
Co. v. Hendricks, 72 Mo. App., 315; Keeting Implement & 
Machine Oo. v. Marshall Electric Light & Power Co., 74 Tex., 
605; Hutchins v. Masterson, 46 Tex., 554; Sewell v. Anger- 
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stein, 18 Law Times, n. s. [Eng.], 300; Johnson v. Wise- 
man, 4 Met. [Ky.], 357; Ha parte Acton, 4 Law Times, 
n.s. [Eng.], 261; Ha parte Wilson, 2 Mont. & Ayr. [Eng.], 
61; Central Trust & Safe Deposit Co. v. Cincinnati Grand 
Hotel Co., 26 W. L. B. [0.], 149; Funk v. Brigaldi, 4 Daly 
[N. ¥.], 359; Keeler v. Keeler, 31 N. J. Eq., 191. 

A steam heating plant is a fixture. See Tyler v. White, 
68 Mo. App., 607; St. Louis Radiator Mfg. Co. v. Hendricks, 
72 Mo. App., 315. 

The supreme court of Nebraska holds to the modern 
doctrine that the intention of the party to appropriate 
the chattel to use of realty is the material inquiry in de- 
termining whether it becomes a fixture. See Freeman v. 
Lynch, 8 Nebr., 198; United States Nat. Bank v. Bonacum, 
33 Nebr., 820. 

Theatre buildings are considered in reference to their 
uses, and include all fixtures, furnishings, carpets and 
paraphernalia necessary to make them going concerns. 
See Forbes v. Howard, 4 R. I. 365; Grosz v. Jackson, 6 Daly 
[N. Y.], 463; Waycross Opera Louse Co. v. Sossman, 94 Ga., 
100; Cunningham v. Cureton, 96 Ga., 489; Grewar v. Allo- 
way, 8 Tenn. Ch., 584; Halley v. Alloway, 10 Lea [Tenn.], 
5238; Grosvenor v. Bethell, 98 Tenn., 577; Sosman v. Conlon, 
57 Mo. App., 25. 


NORVAL, J. 

James I*. Lansing and Henry Oliver erected a block 
in Lincoln, a part thereof being used as a theatre, fur- 
nished and set off in a manner common to such places of 
amusement. To aid toward the building and furnishing 
of this theatre, a considerable amount was subscribed 
and paid by third parties, the condition of such subscrip- 
tions being in effect that a theatre, modern in every re- 

spect, should be built and fully equipped. 

' Afterward, Oliver sued Lansing for an accounting as 
to the moneys furnished by the two toward building and 
furnishing the same. In said suit, an accounting was 
had of all moneys expended by each party in such under- 
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taking of building and equipping said theatre. A bal- 
ance was found in favor of Lansing, and a decree in par- 
tition was entered directing that the real estate on which 
said building was erected, naming it by lots and blocks, 
should be sold, and that the proceeds should be divided 
in accordance with the account found between the par- 
ties. Neither the decree, order or notice of sale specified 
anything be sold other than the real estate. Sale was 
had, and the property was bid in by one William Oliver, 
subject to mortgage and other incumbrances. The 
amount of the bid was paid into court, the sale was con- 
firmed and deed ordered. Before the latter was deliv- 
ered, Lansing removed from the premises a large amount 
of property of varied character. William Oliver then 
filed in the original partition suit a petition setting forth 
the facts, claiming that the property so removed was 
real estate, and passed to him under the sale in partition, 
asked the court to enjoin Lansing from further interfer- 
ing with or injuring the property, and for compensation 
out of the purchase-money then in court for the damages 
already inflicted, or if compensation could not be made, 
that the sale be rescinded. Irom the last proposition 
William Oliver afterwards receded, merely asking the 
court to compensate him for the injury done the prop- 
erty. 7s 

Lansing filed an independent suit, claiming, in effect, 
that the property so removed was personalty only, of 
which he and Henry Oliver were joint owners, William 
Oliver claiming some interest therein, whom he therefore 
made a party defendant, and asked that an accounting 
be taken of such personalty, both that removed and a 
large amount still contained in the building, the rights 
of the parties thereto adjusted, and the same to be di- 
vided or sold, and the proceeds awarded according to 
such interests. 

To this petition William Oliver answered, claiming 
that by virtue of the partition sale the title to all of the 
property contained in said building passed to him. 


VOL. 59] SEPTEMBER TERM, 1899. 225 


Oliver v. Lansing. 


Henry Oliver also answered, alleging that by virtue of 
the partition sale, and other conveyances from him to ~ 
William Oliver, title thereto passed to William, and dis- 
claiming any interest in any of the property in litigation. 
These two actions were consolidated and tried as one in 
the lower court. 

The property consisted of a variety of articles, such 
as stage settings, scenery, drop curtains, ropes for shift- 
ing scenes, carpets nailed to the floor, rugs lying loose 
thereon or tacked down, portieres, window and box cur- 
tains, gas and electric light fixtures, electric hght bulbs, 
a piano, opera chairs screwed to the floor, upholstered 
chairs not fastened to the floors, an office desk and chair, 

. ticket-boxes, settees, willow chairs, a step-ladder, a bag- 
gage-truck and many other similar articles. A portion 
of the property was also claimed by Lansing as his indi- 
vidual property. 

On the trial, the lower court held that by virtue of the 
subscriptions of the citizens to the construction of the 
theatre building and its furnishings, and the appropria- 
tion of such subscriptions for such purpose by the bene- 
ficiaries, and by their donation to the public of such 
building for such purposes, it, the public, obtained a right 
to the use and enjoyment of the building as a theatre, 
and that such act on the part of the parties was such 
an appropriation of all these articles to the uses of a 
theatre as would estop them from a divestment of the 
building such as would render it unfit or inappropriate 
for the uses for which it was constructed, and that all of 
the property therein contained was either actually or 
constructively annexed to, and became part of, the realty, 
and that it was not necessary, in order that title should 
pass to William Oliver in the sale in partition, that all 
said property should have been particularly described in 
the proceedings in partition; that Lansing is not entitled 
to the relief prayed for in his original petition, or in his 
cross-petition; that the premises were injured to the ex- 
tent of $2,200 by virtue of the articles removed from 

19 
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such building by him, and adjudging that such amount 
be retained out of the moneys paid into court by William 
Oliver on account of the purchase in the partition pro- 
ceedings and paid over to him to compensate him for 
his damages so sustained. 

From this decree Lansing appeals, claiming that the 
appellee, William Oliver, has mistaken his remedy in that 
he has a remedy at law in replevin or for damages, that 
the court is without jurisdiction in the matter of retain- 
ing from the purchase-money an amount sufficient to 
compensate William Oliver for his alleged damages, and 
that the property so taken is not real estate, or appurte- 
nant to the realty, but is personal property, the title to 
which did not pass by virtue of the sale in partition, and. 
that he is owner of an undivided one-half interest 
therein. 

As to the contention of Lansing that the court is with- 
out jurisdiction to determine the rights of the parties in 
this proceeding, but that William Oliver has his remedy 
at law either by replevin or by a suit for damages, we 
would say that, if any of the property removed by Lan- 
sing was a part of the real estate, the title thereto passed 
to said William Oliver by the sale, and, his pétition be- 
ing filed in the original partition suit, it was incumbent 
upon the court to protect him in his rights, to see that 
he received all that he paid for, to put him into posses- 
sion thereof, and, if, between the time title passed and 
the deed was delivered and sole possession received 
thereunder, any injury occurred to the property by reason 
of the malfeasance of Lansing, it was the duty of the 
lower court to withhold from him a sufficient amount of 
the purchase-money then in its hands to compensate the 
purchaser for such damages. 

We can not sustain the holding of the lower court that 
the subscription of certain citizens of Lincoln of part of 
the money which went to build and equip this theatre 
would create an estoppel as between the parties to this 
proceeding. Such question could only arise were such 
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subscribers in court, and until they are, no question of 
estoppel, in that respect, can arise. 

William Oliver bought nothing but real estate at the 
partition sale. Although account was properly taken in 
such proceedings of all both parties expended in a way of 
erecting and equipping such theatre, nothing but real 
estate was ordered sold, and nothing but real estate 
would pass by such sale. It remains, then, to determine 
whether any of the property taken by appellant there- 
from was a part of the realty, such as title thereto would 
pass to the purchaser at such sale, and, further, whether 
any of the articles which remained were personal prop- 
erty, and the rights of the parties thereto. 

It is claimed that all of these articles are fixtures, 
either by actual or constructive anuexation to the realty. 
It is easy to define a fixture, but often difficult to deter- 
mine what particular article may faJl within such defini- 
tion. Decistons of courts are in conflict. It is unneces- 
sary to cite any, holding either with, or contrary to, the 
rule already laid down by this court as early as the case 
of Freeman v. Lynch, 8 Nebr., 192. The rule there stated 
seems eminently sound, and will be adhered to by this 
court. 

It is urged by counsel that principles of law must 
change with the times, and that modern progress de- 
mands that the law—-those rules of law, ancient almost 
as our language, which define clearly real and personal 
property—should be so modified as to permit litigants to 
make almost any imaginable article real property, if it 
be connected with what is termed a “going concern,” 
that is, as we understand it, some enterprise which is 
being carried on as a whole, and with some particular 
object in view. While fully alive to modern thought 
and progress, we can not deem it wise or expedient, in 
administering justice, to so modify the common law as to 
depart from the ancient landmarks which have been 
followed by the ablest jurists of the Anglo-Saxon race 
throughout the centuries. Whether this theatre was a 
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“ooing concern” or not, is unimportant, so far as the ques- 
tion of determining whether these articles were or were 
not realty. Some of the articles contained therein, and 
some of those removed, the court below was justified in 
holding to be real property, although the evidence may 
have been conflicting as respects most of them. The 
court was warranted in finding that the stage appoint- 
ments, such as scenery etc., were fixtures, there being 
evidence to the effect that they had been built and fitted 
specially for this building, and, so far as their nature per- 
mitted, had been affixed to the realty. The same is true 
as to the opera chairs, the evidence sustaining the court 
in holding that they had been built on a plan and spe- 
cially adapted to this particular building, and affixed 
thereto by screws. But we can conceive of no rule of the 
common law which would justify a court in holding that 
a piano, a desk and its chair, carpets, curtains, a bag- 
gage-truck, a step-ladder, a centre-table or a settee, under 
the evidence, were real property, although they may have 
been bought by the parties with the intention that they 
should remain permanently in this building, and be used 
in connection with it, until worn out and unfitted for 
service. 

A portion of the property taken from the building by 
Lansing, as well as a part that was not removed, was 
unquestionably personalty, and did not pass to William 
Oliver under his purchase, and as to such personalty Lan- 
sing was entitled to have partition. 

There being no question of estoppel, and the evidence 
not sustaining the findings of the lower court as to some 
of the property in this case, the decree is therefore re- 
versed, and the court is directed to determine from the 
evidence already of record and such as may hereafter 
be adduced, if any, what articles in controversy are fix- 
tures and what are personal property, according to the 
principles laid down by this court in said case of Free- 
man v. Lynch, supra, and to adjust the rights of the par- 
ties according to their interest. Henry Oliver having 
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filed a disclaimer, alleging that William Oliver is the 
owner of the property, such accounting should be be- 
tween said Oliver and Lansing. We do not doubt the 
ability of the learned judge of the lower court to deter- 
mine the question of what articles are real and what 
are personal property, the matter of estoppel being elimi- 
nated from the case, and therefore do not deem it essen- 
tial to give further directions in the matter. The lower 
court has the power, and it is its duty, if any of the arti- 
cles removed by Lansing were real property, to determine 
the damage done, and to repay said William Oliver out of 
the purchase-money the amount thereof. 

For value of or damaged personal property, no com- 
pensation can be had out of the purchase-money. As to 
such articles, an accounting should be had in all respects 
as if no other action than the suit of Lansing for parti- 
tion and for an accounting had been commenced. 

For the foregoing reasons the decree is reversed, and 
the cause remanded for further proceedings. 


REVERSED AND REMANDED. 


FAnMERS & MERCHANTS BANK OF HOLSTEIN ET AL. V. 
GERMAN NATIONAL BANK OF LINCOLN. 


FILED NOVEMBER 9, 1899. No. 10,699. 


1, Appointment of Receiver: NoricE oF APPLICATION: WaIVER. No- 
tice of an application for the appointment of a receiver is required 
to be given at least five days before the proposed hearing. The 
party adverse to the application may waive the statutory notice, 
and will be held to have done so, when he has appeared and re- 
sisted the application entirely upon other grounds. 


When proper notice has been given, or the 
parties interested have voluntarily appeared, the court may ap- 
point as receiver a suitable person other than the one proposed 
or named by the plaintiff or applicant, without the giving forma] 
notice of such proposed action to the parties. 


2. 
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3. Receiver: APPLICATION: VERIFICATION: WAIVER. The application 
or petition for a receiver should be verified by the applicant. 
But verification is not essential to jurisdiction, and the verifica- 
tion may be waived. 


4, Review: REMANDING CAUSE: PROCEEDINGS BELow. When a cause 
is remanded by this court with directions as to further proceed- 
ings, the court below has no power to do anything but carry out 
the directions thus given it. 


Error from the district court of Lancaster county. 
Tried below before CornisH, J. Affirmed. 


Capps & Stevens and F. A. Boehmer, for plaintiffs in 
error. 


Lamb & Adams, contra. 


NoRVAL, Jd. 

This cause was before us on a former occasion. See 
German Nat. Bank v. Farmers & Merchants Bank, 54 Nebr., 
593. The suit was to enforce the constitutional liability of 
the stockholders of the Farmers & Merchants Bank. 
When the cause was here before no receiver had been ap- 
pointed to make the collections, and disburse the moneys 
to the creditors of the defunct bank. After the reversal of 
the judgment, the district court appointed Elmer B. 
Stephenson receiver to collect from the several stockhold- 
ers of the defendant corporation the several amounts re- 
spectively assessed and decreed against each of them. 
The Farmers & Merchants Bank and the stockholders 
have severally prosecuted this error proceeding. 

The point first made is that the receiver was appointed 
without notice to the defendants, and therefore such ap- 
pointment is void. The statute requiring the giving of 
notice of an application for a receiver is mandatory, and 
an appointment made without such notice, in the ab- 
sence or without the consent of the party affected 
thereby, is invalid. See Code of Civil Procedure, sec. 274; 
Johnson v. Powers, 21 Nebr., 292. But the requirements 
of the statute in regard to notice may be waived, and 
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should be so regarded where the parties have appeared 
in court, and resisted the application for receiver on 
grounds other than the want of proper notice. The ob- 
ject of the statute relative to the giving of notice was to 
afford the parties interested an opportunity to resist 
the application, and when there has been a voluntary 
appearance without notice the purpose of the statute is 
accomplished, and the giving of the statutory notice is 
waived unless the want of notice is at the time urged 
as a reason why a receiver should not be appointed. In 
the case at bar, five days’ notice in writing was given the 
defendants of the time and place when the plaintiff 
would apply to the court for the appointment of a re- 
ceiver, and such notice also proposed William A. Green 
as the receiver, and gave the names of his proposed sure- 
ties, as well as the name of the proposed surety for the , 
plaintiff, in all respects as required by said section 267 
of said Code. The defendants appeared and resisted the 
appointment, without making any objection that due 
and legal notice had not been given. It is true after the 
hearing was had, the court did not appoint the person 
named in the notice, but, on its own motion, designated 
Elmer B. Stephenson as receiver. Legal notice of the ap- 
plication for a receiver having been given, and the de- 
fendants having appeared and being at the time in court, 
jurisdiction was acquired, and having once attached, the 
court had undoubted power and right to appoint some 
person other than the one named or suggested by the 
plaintiff without any additional, other, or future notice. 

It is also urged that the appointment was without 
jurisdiction and void, as no petition verified by the ap- 
plicant was presented to the court for its action. The 
facts making the appointment of a receiver necessary 
were disclosed by the original petition filed by the plain- 
tiff in the cause which was properly verified, but a re- 
ceiver was not asked therein. An unverified motion was 
filed praying a receiver be appointed. When the cause 
was previously before us, it was pointed out in the opin- 
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ion that a receiver should be appointed. In conformity 
with such opinion and the mandate issued in pursuance — 
thereof, the trial court took the action it did. The motion 
and original petition in the cause should be consider.i 
together; and it appearing therefrom that the appoint- 
ment of a receiver was indispensable to a proper deter- 
mination of the litigation and a preservation of the 
rights of the parties, it can not be successfully asserted 
that the application was insufficient to confer jurisdic- 
tion. The statute requires that the application for a re- 
ceiver shall be verified by the applicant, but it cannot be 
doubted that verification may be waived by the other 
party. Verification was not,essential to jurisdiction. See 
Ellison v. Tallon, 2 Nebr., 14; Dorrington v. Meyer, 8 Nebr., 
211. The omission to verify the motion or application 
, was therefore waived by the failure to make objection on 
that ground. 

Complaint is made that the order appointing a re- 
ceiver is not sustained by any evidence. No evidence 
was necessary, a8 the case was of such a nature that the 
appointment of a receiver was an indispensable necessity, 
as pointed out in the former opinion herein, and the 
cause was reversed and remanded to the court below 
“for modification of the decree, and such further proceed- 
ings as we have hereinbefore indicated, and as may be 
necessary to insure the proper relief herein.” In ap- 
pointing the receiver, the district court merely complied 
with the requirements of the said opinion and the man- 
date issued in the cause. The court below could not do 
anything but carry out the directions contained in the 
opinion and mandate. It required no evidence to author- 
ize it to act. The law of the case was settled in the for- 
mer appeal and was conclusive upon the court below, 
as well as upon this court on a new appeal. The order 
from which this proceeding was prosecuted is right and 
will be 

AFFIRMED. 
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LUCINDA BRADY, ADMINISTRATRIX, V. CHICAGO, SAINT 
Pau, MINNEAPOLIS & OMAHA RAILWAY COMPANY. 


FILED NOVEMBER 9, 1899. No. 10,749. 


1. Personal Injuries: ConTRIBUTORY NEGLIGENCE. Where contributory 
negligence was the proximate cause of personal injury, there can 
be no recovery of damages. 


2. Negligence: ConrLictinc EVIDENCE: REVIEW. Where there is no 
conflict in the evidence, and but one reasonable inference can be 
drawn from the facts, the question of negligence is for the court. 


Error from the district court of Madison county. 
Tried below before ROBINSON, J. Affirmed. 


Robertson, Wigton & Whitham, for plaintiff in error. 
John B. Barnes, Thomas Wilson and L. K. Luse, contra. 


NoRVAL, J. 


At the January term, 1897, a judgment in favor of the 
administratrix was reversed and the cause remanded to 
the district court for further proceedings. See Chicago, St. 
P., M. & O. R. Co. v. Brady, 51 Nebr., 758. On the second 
trial a verdict in favor of the defendant was returned in 
response to a peremptory direction of the trial court. 
This proceeding was instituted by the plaintiff to obtain 
the reversal of the judgment entered thereon. 

James Brady, on December 5, 1891, was run over and 
killed by one of defendant’s trains in the city of Norfolk. 
This action was instituted by the administratrix of his 
estate to recover damages for his death. The only ques- 
tion presented is whether, under the evidence, the court 
erred in directing a verdict for the defendant. We do 
not think it did. The record discloses that the deceased 
and his son, on the afternoon of the date named, were en- 
gaged in hauling hay, and, while crossing the track of 
the defendant, the accident occurred; that after the 
wagon loaded with hay had crossed the track, the de- 


234 NEBRASKA REPORTS. [ Vou. 59 


Bennett v. McDonald, 


ceased either jumped or fell off the wagon and was run 
over by one of defendant’s passenger trains; that de- 
ceased for a distance of several hundred feet had an un- 
obstructed view of the railroad track and approaching 
train, but did not stop, but crossed without stopping to 
look or to listen for the train. This constituted contribu- 
tory negligence such as to prevent a recovery. See Omaha 
& R. V. R. Co. v. Talbot, 48 Nebr., 627; Guthrie v. Missouri 
P. R. Co., 51 Nebr., 746; Chicago, B. & Q. R. Co. v. Pollard, 
53 Nebr., 730. The evidence adduced established beyond 
controversy that the railroad company was not guilty of 
negligence, and that the engineer, as soon as he discov- 
ered the danger, put on the air brakes, and reversed his 
engine; in fact, did everything within his power to avoid 
the accident. Under the circumstances it was not error 
to direct a verdict for the defendant. 


AFFIRMED. 


Sopuia L. BENNETT, ADMINISTRATRIX, ET AL. V. CHARLES 
C. McDONALD. 


FILED NOVEMBER 9, 1899. No. 10,422. 


1, Assignments of Error. Alleged errors must be specifically assigned 
in a petition in error, or they will not be reviewed. 


: RuLiIncs on EVIDENCE. An assignment in a petition in error 
that the court erred in sustaining an objection to a question of 
a certain number, found on a page of a designated number, is 
sufficiently specific to present the ruling for review. 


3. Objection to Testimony. An objection to testimony on the ground 
that it is “incompetent, irrelevant, and immaterial” is sufficiently 
definite and specific. 


4, Insolvency: CONVEYANCE BY DEBTOR. An insolvent debtor may, if 
necessary, convey all his property to one creditor in payment of 
a just debt, although it may defeat the collection of other claims. 


5. Examination of Witness. Questions propounded to a witness must 
not assume the existence of a fact not proven in the cause. 
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6. Assignments of Error: RuLines on Evipgence. An assignment in a 
petition in error that “the court erred in overruling the objec- 
tions of plaintiff in error to each of the following questions,” 
giving the number of the question and the page of the record 
where found, is sufficiently specific to entitle the party to have 
the same reviewed. 


7%. Conversion: MEASURE OF COMPENSATION. In an action for conver- 
sion, the fair market value of the property at the time and place 
where appropriated, with interest, is the measure of compensa- 
tion. 


8. Hearsay Testimony. A witness should not be permitted to give 
hearsay testimony. 


ERRor from the district court of Douglas county. 
Tried below before Dickinson, J. Reversed. 


Hall & McCulloch, for plaintiff in error. 
W. W. Morsman, contra. 


Norva, J. 


At the September term, 1897, an opinion was filed in 
this cause, reversing the judgment of the district court of 
Douglas county. See Bennett v. McDonald, 52 Nebr., 278. 
During the pendency of the error proceeding, the princi- 
pal defendant, George A. Bennett, died, and an order 
was entered in this court reviving the cause -in the 
name of Sophia L. Bennett, as administratrix of his es- 
tate. A second trial has been had in the court below, 
in which the defendants were again successful, and they 
have again brought the record here upon numerous as- 
signments of error. 

George A. Bennett was sheriff of Douglas county, and, 
in his official capacity, levied upon property claimed by 
Charles C. McDonald a certain writ of attachment issued 
out of the district court of said county, in a cause therein 
pending, wherein Charles L. Chaffee was plaintiff and one 
W. L. Irish was defendant. Irish had owned the chattels 
seized under the attachment writ, and, while such owner, 
executed to McDonald two bills of sale conveying the 
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property. The latter instituted this action for conver- 
sion against the sheriff and the sureties upon his official 
bond. The bills of sale are assailed as being fraudulent 
and void as to the creditors of Irish. The validity of 
such transfers was the principal issue in the cause. 

The assignments of error first argued in the brief of 
defendants below relate to the rulings of the trial court 
upon the admission and rejection of testimony. Of those 
assignments in the petition in error, it is contended by 
counsel for plaintiffs that they are too indefinite to re- 
quire any notice to be taken thereof. Consideration will 
be first given to this contention. The first assignment 
in the petition in error—and the others are like unto it— 
is in this language: “The court erred in sustaining the 
objection made by the defcudant in error to each of the 
following questions, to-wit: («) Question number 1655, 
as found on page 189; (4) question number 1711, as found 
on page 196.” The argument of counsel is that this as- 
signment is not sufficiently specific, because it does not 
of itself “afford the least idea of what the alleged erro- 
neous ruling is, and seems to have beeu framed upon the 
theory that it is sufficient to state where, in the record, 
this court can, by its own diligence, find the erroneous 
ruling.” Redman v. Voss, 46 Nebr., 512, and Phania Ins. 
Co. v. King, 54 Nebr., 630, are brought forward to support 
the contention of counsel. In the first of these cases the 
assignment was “that the court erred in admitting irrele- 
vant, immaterial and incompetent testimony”; and in 
the other case the assignment read, “The court erred in 
rejecting and refusing evidence offered on behalf of plain- 
tiff in error, as appears at record, pages 209, 2093, 210, 
211, 212, 216, 2163, 217, 220, 223, 224, 230, 238, 239, 240, 
241, 243.” Both assignments were held to be insufficient 
and too indefinite. But neither of these decisions would 
justify us in holding bad the assignment of error in the 
case at bar. In neither of the cases mentioned did the 
assignment convey the least idea or impression of the 
ruling relied upon for reversal, while here the assign- 
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ment challenges the attention of the court to the ruling 
made on a specified, numbered question found on a speci- 
fied page. The assignment is as specific and certain as 
though the identical question had been copied into the 
petition in error, and does not leave in doubt or uncer- 
- tainty the ruling of which complaint is made, as was 
the case in Redman v. Voss. The uniform holdings of 
this court require that alleged errors be specifically as- 
signed in. the petition in error, and the assignment as- 
sailed in this case, measured by that rule, is not bad; 
but it is urged that the assignment does not designate 
the page of the record where the question referred to in 
the assignment may be found. This is hypercritical. The 
number of the page mentioned in the assignment unques- 
tionably refers to the page of the record in the cause, as 
that alone is before us to review. In the bill of excep- 
tions the questions propounded to witnesses are num- 
bered progressively, commencing with 1, and the pages 
are likewise numbered. To hold the assignment in,ques- 
tion bad would be the adoption of a rule of practice en- 
tirely too technical, and which would not assist in the 
proper administration of justice. 

Many of the objections interposed by the defendants 
to questions propounded to witnesses by opposing coun- 
cel were made on the ground that the testimony was ir- 
relevant, incompetent and immaterial. It is urged that 
these objections were too general, in that they did not 
specify the particular grounds upon which the court was 
requested to exclude the answer to the questions. This 
contention is not well taken. See First Nat. Bank v. Car- 
son, 30 Nebr., 104. 

Question 1653, on page 189 of the bill of exceptions, 
referred to in the first assignment of error, was put 
to the plaintiff on cross-examination, and was as follows: 
“You don’t know of any that weren’t incumbered. Now 
then, in view of that fact, do you still say to the jury that 
you did not know that the effect of the transfers that 
were being made to ycu and to Mrs. McDonald would be 


238 NEBRASKA REPORTS. [Vot. 59 


Bennett v. McDonald. 


to prevent the other creditors of W. L. Irish from obtain- 
ing their money?” There was sustained an objection 
that the question was too immaterial., The ruling was 
entirely proper. Had McDonald known that the transfer 
in question had the effect to prevent the other creditors | 
of the vendor from collecting their debt, it would not 
have invalidated the sales, if they were made in good 
faith and for a sufficient consideration. If McDonald 
was in fact a creditor of Irish at the time the transfers 
were made, he had the undoubted right to secure his 
claims or receive property in payment thereof, even 
though other creditors might be thereby prevented from 
obtaining their money. See Jones v. Loree, 37 Nebr., 816; 
Brown v. Williams, 34 Nebr., 8376; Landauer v. Mack, 39 
Nebr., 8; Hunt v. Huffman, 41 Nebr., 249. The question 
was objectionable because it assumed the existence of a 
fact not proven, as there had been introduced no evidence 
to show that any transfers of property had been made to 
Mrs. ¢McDonald. 

Question 1711, at page 196 of the bill of exceptions, 
which was also propounded on cross-examination of 
plaintiff, reads thus: “You may explain to the jury how 
it is that you have all of these notes, whether paid or 
unpaid; all of these receipts, whether yours or Mrs. Mc- 
Donald’s; all of these particular papers that pertain or 
relate to this deal between you and Mrs. Irish, and you 
have been unable to produce any other papers pertaining 
to any other matters in that business which I asked you 
about yesterday.” An objection was sustained to the 
question, and the witness did not make answer. We are 
unable to discover that the ruling was erroneous. The 
question assumed the existence of a fact not proven, 
namely, that the witness interrogated had failed to pro- 
duce papers which he had been requested to bring into 
court. If the witness omitted to produce a single paper 
counsel for plaintiff has not pointed the same out, and 
our own efforts have not enabled us to locate it. 

We pass to a consideration of matters embraced in the 
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second assignment in the petition in error. Of this as- 
signment counsel for plaintiff asserts that it is too gen- 
eral to require attention. The assignment assails the 
“sustaining” of the objections of plaintiff in error to 
each of the following questions, to-wit: (2) Question num- 
ber 100, as found on page 15; (b) question number 102, 
as found on page 16; (c) question number 103, as found 
on page 16; (d) question number 104, as found on page 
16; (ce) question number 115, as found on page 18; (f) 
question number 116, as found on page 18; (g) question 
number 125, as found on page 19; (h) question number 
130, as found on page 20. If the assignment were di- 
rected generally against a group of rulings on objections 
to questions, it would be bad (Nye & Schneider Co. v. Sny- 
der, 56 Nebr., 754); but the assignment is to each objec- 
tion to the several questions designated therein. It is in 
effect a separate and distinct assignment as to each rul- 
ing indicated, and is sufficiently specific to require an 
examination thereof by this court. We shall not at- 
tempt an examination of all the rulings challenged by 
the second assignment, but those only possessing the 
most merit. 

Charles C. McDonald, the plaintiff below, while testify- 
ine in his own behalf, stated that he had an inventory 
taken of the stock of goods, recently, before the date of 
the bills of sale, by one Conroy, which inventory was pro- 
duced and identified; that goods to the amount of $216 
were therefore sold, and the remaining goods were levied 
upon by the sheriff. This question was then propounded 
to McDonald by his counsel: “State what were your 
instructions to Mr. Conroy at the time of taking the in- 
ventory, with reference to the price at which he should 
invoice the different items.” The defendant objected to 
the question as immaterial and irrelevant, which objec- 
tion the court overruled, and McDonald answered: “At 
cost price; that is, wholesale cost price.” The instruc- 
tions given by plaintiff below to Conroy as to the taking 
of the invoice were quite immaterial and irrelevant, and 
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did not tend to establish whether McDonald bought the 
goods in good faith. The question and answer may have 
prejudiced the cause of the defendants, in that the jury 
may have inferred therefrom that the sale was a bona 
fide one. Evidence of the taking of the invoice and prices 
at which the articles were appraised would have been 
pertinent and proper, but not so as to the directions 
given by plaintiff as to the mode of making the invoice. 

Question 130, as put to McDonald by his counsel, asked 
the witness to state the fair, reasonable market value 
of the goods attached by the sheriff belonging to the 
stock on May 5, 1893, and at the place where the goods 
were. The defendants’ objections, taken on the grounds 
of incompetency, immateriality and irrelevancy, the court 
overruled, and the witness answered: “I consider $2,- 
581.78 would be a fair valuation.” Thereupon the de- 
fendants moved that the answer be stricken out of the 
record, because not responsive, which request was de- 
nied. This motion should have been sustained, and the 
overruling thereof was manifest error. It was the fair 
value of the property the witness was asked to state, and 
not what he considered it worth. He may have, for rea- 
sons personal to himself, considered the property double 
the value it was actually worth in the market. But a 
reversal can not be predicated on this error, since the de- 
fendants were not prejudiced by the ruling in question, 
They introduced no evidence on the question of value, 
and the appraisement of the property made by the sheriff 
was introduced and read to the jury without objection, 
which placed the value of the goods seized at $3,195.37— 
asum greater than was awarded the plaintiff by the jury. 
This appraisement was competent evidence of value. 
See Maul v. Drexel, 55 Nebr., 446. The defendants having 
introduced no evidence in conflict therewith, the ruling 
now under consideration could not have prejudiced the 
defendants. 

The third and fourth assignments of error also relate 
to the rulings of the court below on the admission of 
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testimony. The following, among others, were the ques- 
tions propounded to Mr. McDonald on his redirect ex- 
amination: 

“Q. 1195. You stated, on cross-examination, that you 
did not want to buy the property named in the small bill 
of sale. Just give to the jury an explanation of that. 
Just relate the circumstances and conversation between 
you and Mr. Irish. 

“Mr. McCulloch: We object to what Mr. Irish said, as 
incompetent. 

“The Court: You may proceed. The defendant excepts. 

“A. But he insisted on my taking the balance; he did 
not want to be bothered with it; he wanted to sell the 
whole thing. I finally agreed to take it at the price we 
agreed upon. 

“Q. 1847. At the time you transferred this note to M. 
-E. McDonald,—this $200 note, dated June 10, 1887,— 
what, if any, agreement was made between M. E. Mc- 
Donald and Mr. Irish with reference to that note of June 
10, 1887? 

aN When that was assigned to her? 

“Q. 1848. Yes, sir. 

“A. There was an agreement between— 

“By Mr. McCulloch: Q. 13849. Was that en in 
writing? 

“A. No, sir. 

“Q. 1351. Go ahead. 

“A. It was an agreement made— 

“Mr. McCulloch: We object to that, as incompetent, 
and not proper evidence in the case. 

“The Court: He may answer the question. Defendant 
excepts. 

“A. There was an agreement made between her and 
' Mr. Irish that he should have the use of the $2,000 for 
one year without the interest, and he was to have my 
services for a year, with the consideration of one-third 
of the interest—one-third of the profits of the business. 

20 
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“Q. 1436. What did you say to Mr. Irish was erroneous 
in settlement. 

The defendant’s objection on the ground of incompe- 
tency was overruled, an exception was noted to the rul- 
ing, and the witness answered: “I told him it was wrong, 
and that it would make a difference in the profits.” 

“Q. 1456. Well, now, after calling his.attention to these 
items, what, if anything, did he say? 

“Mr. McCulloch: Objected to, as incompetent: 

“The Court: He may answer. Defendant excepts. 

“A. He said he would look it up, and make it right. 

“Q. 1506. You may state what was said between your- 
self and Mr. Irish at the time of.that settlement with 
reference to the error you have just spoken about. Give 
the substance of the conversation. 

“Mr. McCulloch: Objected to, as incompetent and im- 
material and irrelevant.” 

The objection was overruled, an exception was taken, 
and the witness answered the question. 

Each of the foregoing rulings of the court is assigned 
as error.’ Counsel for plaintiff insist that the objections . 
to the question were too general to be available at this 
time. This contention is overruled, for the reason stated 
in disposing of the first assignment of error. We are all 
agreed that more than one of the questions copied above 
were incompetent, as calling upon the witness to give 
testimony of a hearsay character, not admissible under 
the rules for the admission of testimony. The testi- 
mony elicited by the questions was of a prejudicial na- 
ture, and should have been excluded. As the judgment 
must be reversed for the errors already indicated, we will 
not consider the numerous other assignments of error. 


REVERSED, 
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Ipa L. SNYDER V. PErER LAPP ET AL. 
Ina L. SNYDER V. B. F. Norris & Co. 


FILED NOVEMBER 9, 1899. No. 8,985. 


1. Transcript for Review: AUTHENTICATION: JURISDICTION. The appel- 
late jurisdiction of the supreme court depends upon the filing 
with the clerk of a duly authenticated transcript of the proceed- 
ings of the district court containing the judgment or final order 
sought to be reversed, 


: DismissaL. In the absence of such certificate, the 
court is without authority to pronounce judgment. 


Error from the district court of Cass county. Tried 
below before RAMSEY, J. Dismissed. 


A. N. Sullwan and 8. M. Chapman, for plaintiffs in 
error. 


Allen Beeson, Jesse L. Root and Flower, Smith & Mus- 
grave, contra. 


SULLIVAN, J. 


It is a doctrine established by numerous decisions that 
the appellate jurisdiction of this court depends upon the 
filing with the clerk of a duly authenticated transcript 
of the proceedings of the district court, containing the 
judgment or final order sought to be reviewed. See 
Moore v. Waterman, 40 Nebr., 498; McDonald v. Grabow, 46 
Nebr., 406; Otis v. Butters, 46 Nebr., 492; Hinspahr v. Ha- 
change Nat. Bank, 49 Nebr., 557; Builey v. Hastman, 54 
Nebr., 416. In this case there is no certificate of any 
kind attached to the papers before us. We are, there- 
fore, without authority to do anything except to enter 
an order dismissing the petition in error. A judgment, 
should we assume to pronounce one, would be void. The 


petition in error is 
DISMISSED. 
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PrmLip DUNN V. HARRIET BOZARTH ET AL. 


FED NovEMBER 9,1899. No. 8,984. 


1. Trial: ReEcEpTIoN oF EvipENcE. ‘lhe reception of evidence tendered 
by the defendant after a decision against him on a demurrer to 
plaintiff’s evidence is not error. 


AMENDMENT oF ANSWER: NEW Devense. Tt is within the 
discretion of the court to permit a defendant, during the course 
of the trial, to amend his answer so as to present a new defense. 


: CONTINUANCE. In such case, the plaintiff, if 
not prepared to meet the new issue, may have a continuance of 
the eause, upon such terms as the court inuy deem just. 


On facts set forth in the opinion, veld that an 
amendment to the answer was properly made, and became part 
of the record in the case. 


. Rules of Trial Court: JupiciaL Novick: Revirw. This court will 
not take judicial notice of the rules of practice of the district 
court. To be considered, such rules must be made a part of the 
record. : 


cr 


6. Pleading: INconsistTENT DEFENSES: ELECTION: WAIVER. Where un 
amended answer presents inconsistent defenses, the appropriate 
remedy is to require defendant to clect upon which detense he 
will proceed. Jf there be no motion to require an election, the 
objection that inconsistent defenses are presented will be waived. 


7%. Husband and Wife: FravpULenr CONVEYANCES. A husband may 
transfer property to his wife in payment of a debt due her, pro- 
vided it is not done with intent to hinder, delay or defraud his 
creditors; and even though he be guilty of fraud in the matter, 
such transfer will be valid, if the wife was ignorant of, or did 
not participate in, the fraudulent purpose of her husband. 


Wirr’s Chaim AcAInsT IlusBAND: ENFORCEMENT. A wife 
may enforce her just claims against her husband on the same 
terms, except as to the quantum of proof, as other creditors. In 
such case she must show that the debt was genuine, that her pur- 
pose was honest, and that she acted in good faith in obtaining 
payment. 


8. 


: CREDITORS of HusBanp: Riauts or Wire: Esrorret. Where 
credit was not obtained on the faith of property conveyed by an 
insolvent husband to his wife, there is, in an action by a creditor, 
no basis for an estoppel against her assertion of ownership of 
such property. 


9. 
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Error from the district court of Gage county. Tried 
below before LETTON, J. Affirmed. 


J. H. Cobbey and G. M. Johnston, for plaintiff in error. 
George A. Murphy, contra. 


SULLIVAN, J. 


This action, in substance a creditors’ bill, was brought 
by Philip Dunn against the defendants in error to annul 
a conveyance alleged to be fraudulent as to creditors, 
and to subject the property conveyed to the lien of plain- 
tiff’s judgment against John C. Bozarth. The district 
court found generally in favor of the defendants, and 
rendered a decree dismissing the petition. Among the 
errors assigned are some relating to questions of prac- 
tice, which have been so frequently decided that we think 
it sufficient to say here that they have been considered 
and overruled. 

The events in which this litigation had its origin may 
be sketched as follows: The Bozarths, who are husband 
and wife, formerly lived in Illinois. In 1878 Mrs. Bozarth 
received from her father’s estate $3,000, which was 
turned over to her husband, and mixed with his funds. 
In 1883 they removed to Nebraska, and settled in Gage 
county. The same year the land, which is the subject 
of this suit, was bought by Bozarth and W. H. Tichnor. 
The tithe was taken in the name of the purchasers, but 
there was at the time an arrangement to the effect that 

Mrs. Bozarth, who protested against the investment, 
should be paid, from the proceeds of a resale, the money 
previously advanced to her husband, or else be given a 
deed to the property. In 1885 Mrs. Bozarth received 
$1,000 from the estate of a deceased brother, and in 1890 
she received $4,500 from the sale of a farm in IHinois. 
Both of these sums were turned over to Mr. Bozarth, and 
used by him in his business. In July, 1893, Tichnor con- 
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veyed his interest in the land here in question to John C. 
Bozarth, who, on the 28th of the same month, transferred 
the title to his wife. In August, 1892, Tichnor purchased 
for himself and Bozarth a ranch in Kansas which was 
incumbered by mortgages to the amount of $9,000. These 
mortgages, among which was one for $2,000 in favor of 
the plaintiff, Philip Dunn, became, by the terms of the 
deed of conveyance, a personal charge against the pur- 
chasers. Out of this transaction came eventually a de- 
ficiency judgment, which is the basis of this suit. The 
petition filed by the plaintiff in this action is, except in 
one particular, in the usual form. The answer denies 
the material averments of the petition, and alleges that 
Mrs. Bozarth was the equitable owner of the property 
from the time of its purchase in 1883, and that the legal 
title thereto was held by Bozarth in trust for her. 

On the trial of the issues raised by the pleadings there 
was a demurrer to plaintiff’s evidence, on the ground 
that it was insufficient to warrant a decree in his favor. 
The court overruled the demurrer, and then, over ob- 
jection, permitted the defendants to introduce their 
proofs. This ruling is the subject of complaint, but we 
do not hesitate to approve it. If it be doubtful whether 
the plaintiff is, on his own showing, entitled to succeed 
in the action, we see no good reason why the defendant 
may not, without risking a forfeiture, submit the ques- 
tion to the court before presenting his defense. The 
practice of challenging, by demurrer, the legal efficiency 
of the plaintiff’s evidence tends to shorten trials, and to 
avoid unnecessary expense. In the interest of the public, 
as well as of the litigants, it ought to be encouraged ® 
rather than repressed. See 2 Thompson, Trials, sec. 2270. 

During the progress of the trial the defendants asked 
leave to amend their answers to show “that monies aris- 
ing from the separate estate of Harriet Bozarth, subse- 
- quent to the purchase of the land, was used by John C. 
Bozarth, her co-defendant and husband, and that it was 
repaid in the transfer of the property in controversy to 
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her in the year 1893, in addition to the consideration 
originally paid out of her separate estate and put in said 
land.” The application to amend was resisted on the 
ground that the proposed amendment was inconsistent 
with the claim that Mrs. Bozarth was the equitable 
owner of the property. The court overruled the objec- 
tion, sustained the application, and offered to postpone 
the trial so that plaintiff might prepare to meet the new 
issue. The offer to allow a continuance was not ac- 
cepted; and the trial proceeded with the understanding 
that the amendment to the answer should be reduced to 
writing and filed at the noon recess. It is now asserted 
by the plaintiff that the answer was never actually 
amended, and that he, therefore, continued to try the 
case on the assumption that defendants had determined ° 
to proceed upon the theory that Mrs. Bozarth was the 
original owner of the land, and not on the theory that she 
had acquired it by purchase from her husband. It seems 
the amendment was prepared pursuant to the direction 
of the court, but was not at any time during the trial 
physically attached to the answer. The evidence, how- 
ever, tends to show that it was placed with the answer 
among the files, and the court evidently found that to be 
the fact, for it afterwards directed the amendment to be 
made a part of the record. It is now contended that, 
under the rules governing procedure in the first district, 
the defendants are, by their conduct, precluded from 
relying on the amendment. The rules are not in the rec- 
ord. We do not take judicial notice of their existence, 
and consequently can not consider them. While the 
amendment was, of course, irregularly made, we can not 
say, under the circumstances, that the court erred in or- 
dering it to be brought into the record as part of the 
answer. We see nothing to indicate that the cause was 
actually tried by the parties on different theories, and we 
think counsel for the plaintiff could, without any extra- 
ordinary diligence or alertness, have discovered the atti- 
tude of the court and the trend of the trial. They did not 
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trouble themselves to make any inquiry in regard to the 
amendment, and did not, by any specific objection to the 
introduction of evidence, or in any other manner, suggest 
to the court the idea that it was proceeding on a false 
assumption, and trying an abandoned issue. The court 
apparently found that, if there was any misunderstand- 
ing in regard to the condition of the pleadings, the fault 
was in a large measure chargeable to the plaintiff; and, 
with this view of the matter we are entirely satisfied. 
There was no reversible error in allowing the amend- 
ment, nor in the subsequent rulings in relation thereto. 
Conceding that the amended answer presented inconsist- 
ent defenses, the appropriate remedy was a motion to 
require an election between the two. The court did not 
* compel the plaintiff to go to trial on both issues. 

The finding in favor of the defendants on the merits 
is, we think, supported by sufficient evidence. The tes- 
timony clearly establishes the fact that Bozarth was 
indebted to his wife, and the conclusion is justified that 
the debt was satisfied by the trausfer to her of the land 
in controversy. In other words, the court was warranted 
in finding that the transaction was a sale, and not a gift. 
This being so, the conveyance was valid as against Bo- 
‘zarth’s creditors, unless the parties intended thereby to 
hinder, delay or defraud such creditors in the collection 
of their claims. There was direct and positive evidence 
that there was no such purpose. Some circumstances, it 
is true, tend to show that Bozarth was endeavoring to 
place his property beyond the reach of Dunn’s judgment, 
but there is no very cogent proof that Mrs. Bozarth par- 
ticipated in, or knew of, her husband’s design. There was 
ample ground for the conclusion that she received the 
property with the honest purpose of protecting herself. 
A wife may enforce he just claims against her husband 
on the same terms as other creditors. She must, of 
course, show affirmatively the genuineness of the debt 
due to her and the good faith of the transaction by which 
payment is obtained; but that being done, her rights are 
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not different from those of ordinary creditors. See Cley- 
horn v. Obernalte, 53 Nebr., 687. 

A further contention of the plaintiff is that Mrs. Bo- 
zarth is estopped from asserting her claim, because her 
husband obtained credit on the faith of his ownership of 
the land. To this argument two answers may be made: 
First, Bozarth. was the legal and equitable owner of the 
property, and we assume that the trial court so found; 
second, the evidence shows conclusively that Dunn never 
extended credit to Bozarth on any basis. The judgment 
is right, and is 

AFFIRMED. 


LINCOLN LAND COMPANY V. PHELPS COUNTY. 


FILED NOVEMBER 9, 1899. No. 9,006. 


1. Taxation: ASSESSMENT OF PROPERTY. In counties under the town- 
ship system of government, an individual assessment of property 
must bear a just relation to the assessed value of all other prop- 
erty in the town; and if it does so, it will not be disturbed. 


: Corrections. The county board, in counties under 


2. — 
township organization, is authorized to correct individual assess- 
ments only where the town board, having jurisdiction, has, upon 
proper application to it, refused to grant the relief demanded. 
2. : ————: BoarD or EQUALIZATION. In counties under town- 


ship organization, the supervisors, sitting as a board of equali- 
zation, possess no greater authority to redress individual griev- 
ances than that possessed by the town board. 


4, Opinion Evidence. Triers of fact are not generally bound by opin- 
ion evidence of value, even when it is not met by opposing proof. 


Error from the district court of Phelps county. Tried 
below before BEALL, J. Affirmed. 


J. W. Deweese, F. BE. Bishop and W. S. Morlan, for plain- 
tiff in error. 


A. J. Shafer and S. A. Dravo, contra. 
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SULLIVAN, J. 


The Lincoln Land Company was the owner, in 1896, 
- of 528 lots in the city of Holdrege. These lots were 
assessed for taxation at an average value of $43.79. 
The company, deeming the assessment unfair, presented 
its grievance to the town board of equalization, which, 
after a full hearing, refused to grant any redress. The 
complaint was then brought before the county board, 
sitting as a board of equalization. Evidence was there 
taken touching the correctness of the assessment, and an 
order made reducing the value of the company’s property, 
for the purposes of taxation, to eighty-five per cent of the 
value fixed thereon by the assessor. A judgment of the 
district court affirming this order is the matter com- 
plained of in the petition in error. 

It appears from the record that the assessors of Phelps 
county agreed among themselves to make the 1896 as- 
sessment on the basis of one-fifth the actual value of the 
property assessed. It likewise appears that the assessor 
for the town of Holdrege, in the performance of his duty, 
adhered to this arrangement, and, in the exercise of his 
best judgment, fixed values accordingly. His testimony 
is in part as follows: 

“Q. In assessing property in Holdrege, Mr. Gainsforth, 
you may state whether you have not given the real estate 
and vacant lots a uniform valuation. 

“A. I tried to as far as possible. 

“Q. State whether or not you discriminated against 
non-resident lot owners. 

“Mr. Morlan: The Lincoln Land Company claims that 
the lots owned by the Lincoln Land Company are as- 
sessed higher than improved real estate in said city and 
county, land in said county and personal property in said 
county, but does not claim that the assessor discrimi- 

-nated against the Lincoln Land Company in favor of any 
other lot owners owning vacant lots in the city of Hol- 
drege or the first or second additions thereto. 
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“Q. You may state whether in assessing the vacant 
property you placed a fair valuation thereon. 

“A. I tried te as best I could from what information I 
could find as to what the lots were held at. I inquired 
in the west and north and south and center of town about 
the prices of these lots. JI’ was informed that a certain 
man in the second addition offered $1,000 for three lots 
and the Lincoln Land Company would: not sell them, 
and I was informed that they were offered $650 for a 
back lot in the center of town and would not take it. 

“Q. State whether or not the assessment of the vacant 
lots is in fair proportion to the improved lots. 

“A. I suppose so.” 

Other witnesses testified in regard to the value of the 
complainant’s lots, their estimates ranging all the way 
from $45 to $150. There was considerable evidence tend- 
ing to show that the assessed value of the company’s 
property was excessive in comparison with the assessed 
value of property generally in Phelps county. But there 
was no proof whatever that the assessed valuation of the 
lots in question did not bear a just relation to the as- 
sessed valuation of other property in the town of Hol- 
drege. There were in the city of Holdrege 793 vacant 
lots, and the average value thereof, as fixed by the as- 
sessor, was $46.34. It may be that all property in the 
town was valued too high. It may be that the assessor’s 
opinion of real estate values was influenced too much by 
a buoyant and optimistic temperament; but it can not 
be said that the company was aggrieved within the mean- 
ing of section 62 of the revenue act (Compiled Statutes, 
1899, ch. 77, art. 1), unless the valuation of its property 
was disproportionate to the valuation of other property 
in the particular assessment district. The annual June 
meeting of the town board is held, as the statute ex- 
presses it, “for the purpose of reviewing the assessment 
of property of said town.” The power conferred is to 
“review the assessment and correct the-same as shall ap- 
pear to them just.” In other words, the authority is to 
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equalize individual assessments within the territorial ju- 
risdiction of the board. By section 70 of the revenue law 
(Compiled Statutes, 1899, ch. 77, art. 1) the county board, 
sitting as a board of equalization, is authorized to adjust 
assessments so that the aggregate valuation of the prop- 
erty in each assessment district shall bear a just relation 
to the aggregate valuation of all the property in the 
county. Power is also given to adjust individual assess- 
ments, but it is expressly declared that such power shall 
not be exercised in counties under township organization 
until the party considering himself aggrieved shall have 
made an unsuccessful effort to secure redress from the 
‘town board. Clearly, then, the county board of a county 
under the township system of government is authorized 
to correct an individual assessment only where the town 
board, having jurisdiction of the matter, has, upon proper 
application, refused to grant relief. The authority of 
the county board in such case is only commensurate with 
that of the town board. Since there is in the record no 
substantial proof that the assessment of the Lincoln 
Land Company’s lots dees not bear a just relation to 
the assessed value of all other property in the town of 
Holdrege, the judgment of the district court is right and 
must be affirmed. If the aggregate valuation of all the 
property in the town was too high, the remedy was not 
by an application for the reduction of individual assess- 
ments. 

While these considerations dispose of the case, it may 
be well enough to add that we have not overlooked the 
contention of counsel that the county board was not jus- 
tified in finding that the assessor’s estimate of the cont- 
pany’s lots was only fifteen per cent too high. The as- 
sessor was chosen by the electors of bis town with 
reference to his peculiar qualifications to perform well 
the duties of his office. He acted in good faith, under 
the sanction of an official oath, with knowledge of the 
situation and surroundings of the property, and his as- 
sessment, therefore, should not be disturbed except for 
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good and weighty reasons. It should not be set aside 
merely because some partisan witnesses differed with 
him in their estimates of values. The members of the 
board were authorized, in reaching a conclusion, to take 
into account their own general knowledge of the subject. 
The generally accepted doctrine of the courts is that 
triers of fact are not conclusively bound by opinion evi- 
dence of value even, when it is not met by opposing proof. 
See Head v. Hargrave, 105 U. S., 45; Johnson v. Chicago, 
B. & N. R. Co., 37 Minn., 519; McReynolds v. Burlington 
&-O. R. Co., 106 Il., 152; Murdock v. Sumner, 22 Pick. 
[Mass.], 156; Walbridge v. Barrett, 76 N. W. Rep. [Mich.], 
973; Nebraska Loan & Building Ass’n v. Marshall, 51 Nebr., 
534. The judgment of the district court is 


AFFIRMED. 


THOMAS T°, SEAL, EXECUTOR, V. FARMERS & MERCHANTS 
INSURANCE COMPANY. 


Fitep NoVEMBER 9, 1899. No. 9,005. 


1, Insurance: FAILURE TO DISCLOSE EXISTENCE OF LIENS. When an ap- 
plication for an iusurance policy is oral and no inquiry is made 
as to the character aud condition of the title to the property to 
pe insured, a failure to disclose the existence of incumbrances 
will not, in the absence of fraud, avoid the policy. 


2. : MISSTATEMENT IN APPLICATION. A misstatement, in an ap- 
plication for a policy of insurance, of a material fact, inducing 
the acceptance of the risk, will avoid the policy. 

3. INCUMBRANCES. A misrepresentation as to the 


amount of incumbrance upon property sought to be insured, 
where the policy is conditioned that it will be void if the prop- 
erty be mortgaged or otherwise incumbered without notice to, 
and consent of, the company indorsed thereon, will, in the ab- 
sence of a waiver, avoid the policy. 


Error from the district court of Lancaster county. 
Tried below before CoRNISH, J. Affirmed. 
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A. W. Scott, for plaintiff in error. 


References: Billings v. German Ins. Co., 34 Nebr., 502; 
Preston Nat. Bank v. Michigan Mutual Fire Ins. Co., 73 N. 
W. Rep. [Mich.], 815; Harding v. Norwich Umon Fire Ins. 
Co., T1 N. W. Rep. [S. Dak.], 755; Home Fire Ins. Co. v. 
Phelps, 51 Nebr., 623; Bellevue Roller Mill Co. v. London & 
Liverpool Fire Ins. Co., 89 Pac. Rep. [Idaho], 196; Hart- 
ford Fire Ins. Co. v. Josey, 25 S. W. Rep. [Tex.], 685; 
Bergeron v. Pamlico Ins. & Banking Co., 15 S. BE. Rep. [N. 
Car.], 883; Slobodisky v. Phenix Ins. Co., 52 Nebr., 395; 

‘Home Fire Ins. Co. v. Fallon, 45 Nebr., 556; Fitchner v. 
Fidelity Mutual Fire Ass’n, 72 N. W. Rep. [Ia.], 530; Phe- 
nia Ins. Co. v. Ward, 26 8. W. Rep. [Tex.], 763; Hanover 
‘Fire Ins. Co. v. Bohn, 48 Nebr., 743; Aina Ins. Co..v. Sim- 
mons, 49 Nebr., 811; Kettenbach v. Omaha Life Ass’n, 49 
Nebr., 842. 


Halleck F. Rose and Wellington H. England, contra: 


A breach of the policy stipulation against incum- 
brances was shown conclusively and without contradic- 
tion, and on this ground the direction of a verdict for 
the company should be upheld. See Johansen v. Home Fire 
Ins. Co., 54 Nebr., 548; Byers v. Farmers Ins. Co., 35 O. St., 
606; Hutchins v. Cleveland Mutual Ins. Co., 11 O. St., 477; 
Hayuard v. New England Mutual Fire Ins. Co., 10 Cush. 
[Mass.], 444; Brown v. People’s Mutual Ins. Co., 11 Cush. 
[Mass.], 280; Jacobs v. Hagle Mutual Fire Ins. Co., 7 Allen 
[Mass.], 132; Falis v. Conway Mutual Fire Ins. Co., 7 Allen 
[Mass. ],.46; Indiana Ins. Co. v. Brehm, 88 Ind., 578; Stevens 
v. Queen Ins. Co., 21 Ins. L. J. [Wis.], 448. 

The grounds of forfeiture were not known to the com- 
pany when the policy was issued; and proof of waiver 
was not sufficient to warrant a submission of the cause 
to the jury. See German Ins. Co. v. Heiduk, 30 Nebr., 288; 
Home Fire Ins. Co. v. Wood, 50 Nebr., 381; Hughes v. Insur- 
ance Oo. of North America, 40 Nebr., 626; Slobodisky v. 
Phenix Ins. Co., 52 Nebr., 395; Farmers & Merchants Ins. 
Co. v. Graham, 50 Nebr., 818. 
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SULLIVAN, J. 


This was an action by Lydia G. Seal against the Farm- 
ers & Merchants Insurance Company to recover on a fire 
policy. The jury, in obedience to a peremptory instruc- 
tion, found the issues in favor of the defendant, and a 
motion for a new trial having been denied, judgment was 
rendered on the verdict. The insured property, a dwell- 
ing-house in the city of Lincoln, was, at the date of the 
policy, owned by Harriet A. Coffman, and incumbered 
by a first mortgage in favor of the plaintiff for $2,300, 
and by a second mortgage in favor of J. H. McMurtry for 
$2,200. W. B. Seal, the plaintifi’s agent, was engaged 
in the business of loaning money on real estate, and was 
in the habit of applying to the defendant’s agent, B. W. 
Richards, for insurance to protect his loans. On July 
19, 1894, Seal called on Richards, and made a verbal ap- 
plication for a policy on the Coffman property. What 
then transpired pertinent to the question here considered, 
is shown by the following testimony of Richards: 

“Q. What inquiry did you make about incumbrance 
and what did Mr. Seal state to you about incumbrance? 

“A. Why, I asked Mr. Seal this question, as I do invari- 
ably, for the amount of incumbrance upon the property, 
and he said it was $2,300. I think I asked him who the 
policy should be made payable to, and he said to Lydia 
G. Seal and J. WH. McMurtry.” 

This testimony is not disputed. Neither is it claimed 
that there was any disclosure of the $2,200 mortgage, or 
that the company knew of its existence before the loss 
occurred. The policy provides that “if the property 
above mentioned, or any part thereof, be, or shall here- 
after become, mortgaged or otherwise incumbered, 
* * * without notice to, and consent of, this company 
indorsed hereon, then and in every such case this policy 
shall be void.” It is shown conclusively that E. A. 
Becker, the secretary and examiner of the company, was 
influenced to accept the risk, and issue the policy by the 
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representation that the incumbrance on the property was 
$2,300. He testified that, under the rules of the company, 
the risk would have been declined had the actual amount 
of the incumbrance been disclosed. What is commonly 
known as the “loss payable clause” is as follows: “No- 
tice accepted of an incumbrance of $2,300 on premises 
herein described. Loss, if any, under this policy first 
payable to Lydia G. Seal, mortgagee, as her interest may 
appear. After the interest of Lydia G. Seal as mortgagee 
has been satisfied, loss, if any, payable to Jas..H. McMur- 
try, or assigns, mortgagee, as his interest may appear.” 
The plaintiff contends that this clause advised the com- 
pany that both she and McMurtry had mortgage liens 
on the property, and that, therefore, the representation 
in regard to the incumbrance should be construed as hav- 
ing reference to, and covering only the plaintiff’s mort- 
gage. We are not able to accept this view of the matter. 
The policy was issued at the instance of W. B. Seal, and 
the quoted testimony gives no indication, we think, that 
he intended to convey to the insurer the idea that the 
incumbrance mentioned was. owned exclusively by his 
principal. The just interpretation is that the sum named 
was intended to cover all liens to which the property was 
subject. As there was nothing said about the amount of 
either mortgage, the natural inference would be that the 
aggregate of both liens was $2,300. There is nothing to 
show that the misstatement with respect to the incum- 
brance was fraudulently made, and we assume that it 
was the result of an honest mistake on the part of My. 
Seal. The question then is whether, under the conceded 
facts, the misrepresentation rendered the contract void. 
It has been held that when the application is oral, and no 
inquiry is made as to the character or condition of the 
title, mere silence will not avoid the policy. See Insur- 
ance Co. of North America v. Bachler, 44 Nebr., 549; Hano- 
‘ver Fire Ins. Co. v. Bohn, 48 Nebr., 743; Slobodisky v. Phenia 
Ins. Co., 53 Nebr., 816. But we know of no case holding 
that the misstatement of a material fact, inducing the ac- 
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ceptance of the risk, will not vitiate the contract. When 
the insurer makes inquiry about facts material to the 
risk, he is justified in acting on the assumption that the 
information imparted by the applicant for insurance is 
correct. He is entitled to know whether the property to 
be insured is incumbered, and if so, to what extent, so 
that he may act intelligently in determining whether he 
will accept or decline the risk. The representations of 
the applicant become the basis of insurance, and if they 
be false, touching matters material to the risk, the con- 
tract obtained through their influence can not be en- 
forced; and it is, in such case, quite immaterial whether 
the misstatement resulted from bad faith or from acci- 
dent or ignorance. See Davenport v. New England Ins. 
Co., 6 Cush. [Mass.], 340; Hayward v. New England Mutual 
Fire Ins. Co., 10 Cush. [Mass.], 444; Brown v. People’s 
Mutual Ins. Co., 11 Cush. [Mass.], 280; Jacobs v. Eagle 
Mutual Fire Ins. Co., 7 Allen [Mass.], 1382; Anderson v. 
Fitegerald, 4 H. L. Cas. [Eng.], 484; Byers v. Farmers Ins. 
Co., 35 O. St., 606; Ryan v. Springfield F. & M. Ins. Co., 46 
Wis., 671; Glade v. Germania Fire Ins. Co., 56 Ia., 400. 

Our conclusion is that the company was induced to 
issue the policy in suit by the false representation as to a 
material fact connected with the subject-matter of the 
contract; that the condition against undisclosed liens was 
broken, and that the district court was, therefore, right 
in directing a verdict for the defendant. Since this con- 
clusion leads to an affirmance of the judgment, other 
questions discussed by counsel need not be considered. 


The judgment is 
AFFIRMED. 


OmaHA Borruinc ComMpANY V. MICHAEL THEILER, JR. 


FILED NovEMBER 9,1899. No. 9,011. 


1. Pleading: AMENDMENT AFTER VERDICT: NEGLIGENCE. In an action 
for an injury resulting from alleged negligence of the defendant 
in failing to furnish suitable and safe machinery and appliances, 


21 
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it is improper, after verdict, to permit plaintiff to amend his 
petition by alleging a distinct actionable wrong, unless the es- 
sential facts of the amendment were fairly contested at the 
trial and submitted to the jury under proper instructions. 


2. : : Instructions. A defendant is entitled to have the 
jury instructed that the plaintiff must establish his case by a 
preponderance of the proof, and he cannot be deprived of this 
right by an amendment of the petition after trial and verdict. 


3. Infants: Risks of EMPLOYMENT. Infants, like adults, assume the 
ordinary risks of the service in which they engage. 
4. : WARNING OF DANGER. But an infant engaging in 


a hazardous employment is entitled to warning of dangers which, 
on account of youth and inexperience, he does not fully compre- 
‘hend. 


5. Master’and Servant: Injury To Inrant: LiaBILiry or EMPLOYER. 
A master is liable to an infant who has been injured in his 
service in consequence of being exposed to a danger which, on 
account of his youth and want of experience, he did not fully 
understand and appreciate. 


6. 3 3 . But if the infant, from the length and 
character of his previous service, was familiar with the dangers 
of the employment, he can not recover. 


% 


: MACIINERY AND APPLIANCES: NEGLIGENCE, It is not negli- 
geuce for a master, in the conduct of his business, to use such 
machinery and appliances as are in common and general use. 


: Persona Inguriges. And if a servant, conscious of 
the risks and dangers incident to a business conducted with such 
machinery and appliances, sustains an injury, he can not recover 
therefor. ; 


: Risks oF EMPLOYMENT. A servant who, from the length or 
character of previous service or experience, may be presumed 
to know the ordinary hazards attending the proper conduct of 
a certain business, is not entitled, as an absolute right, to the 
same or similar notice of dangers incident to the employment 
as if he were ignorant of, or inexperienced in, the particular 
work, 


10. 


: PERSONAL INJURIES: RECOVERY BY SERVANT. Evidence ex- 
amined and found not to sustain the verdict. 


Error from the district court of Douglas county. 
Tried below before SLABAUGH, J. Reversed. 


See opinion for statement of the case. 
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Albert 8. Ritchie, for plaintiff in error: 


Plaintiff, after verdict, was erroneously permitted to 
amend his petition in matter of substance. See Lowisville, 
N. A. & C. R. Co. v. Renicker, 35 N. EB. Rep. [Ind.}, 1047; 
Omaha & R. V. R. Co. v. Wright, 47 Nebr., 886; Dillon v. 
Starin, 4 Nebr., 881; Omaha Consolidated Vinegar Co. v. 
Burns, 44 Nebr., 21; J'raver v. Shaefle, 33 Nebr., 531; Chi- 
cago, B.& Q. RK. Co. v. Grablin, 38 Nebr., 90; Anderson v. Os- 
camp, 35 N. E. Rep. [Ind.], 707; Newman v. Perrill, 73 Ind., 
153; Bigelow v. Danielsons, 78 N, W. Rep. [Wis.], 601; 
McCarthy v. Mulgrew, 77 N. W. Rep. [Ta.], 527; Taylor v. 

Johnson, 113 Ind., 164; Reed v. Browning, 130 Ind., 575; 
| McMillen v. Terrell, 23 Ind., 163; Lee v. Smart, 45 Nebr., 
318; Lehman v. Van Nostrand, 42 N. EB. Rep. [Mass.], 1125; 
Omaha S. R. Co. v. Leigh, 49 Nebr., 782; Kilpatrick v. Rich- , 
ardson, 40 Nebr., 478. 

The rule that a servant assumes the risks of his employ- 
ment applies to a minor, and a minor’s want of knowl- 
edge of danger, when relied upon, must be alleged and 
proved. See Herold v. Pfister, 66 N. W. Rep. [Wis.], 355; 
Ciriack v. Merchants Woolen Co., 146 Mass., 182; McGinnis 
». Canada Southern Bridge Co., 49 Mich., 466; DeGraff v. 
New York C. & H. R. R. Co., T6 N. Y., 182; Buckley v. Gutta 
Percha & Rubber Mfg. Co., 113 N. Y., 540; Stewart v. Pat- 
rick, 30 N. E. Rep. [Ind.], 814; Atlas Engine Works v. Ran- 
dall, 100 Ind., 293; Pittsburgh, C. & 8. L. R. Co. v. Adams, 
105 Ind., 151; Hickey v. Taaffe, 105 N. Y., 26; Sjogren v. 
Hall, 58 Mich., 274; Anderson v. Morrison, 22 Minn., 274; 
Fones v. Phillips, 39 Ark., 17; Pratt v. Prouty, 153 Mass., 
334. 

Defendant exercised ordinary care in adapting the ma- 
chine. It was like those generally used by others en- 
gaged in the same business, and therefore defendant is 
not liable in damages for plaintiff’s injury. See Northern 
Central R. Co. v. Husson, 101 Pa. St., 1; Lron-Ship Build- 
ing Works v. Nuttall, 119 Pa. St., 149; Titus v. Bradford, 
B. € K. R. Co., 186 Pa. St., 618; Washington & G. R. Co. v. 
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McDade, 135 U. S., 574; “The Maharajah,” 40 Fed. Rep., 
784; Laffin v. Buffalo &€ 8S. W. R. Co., 106 N. Y., 186; 
Georgia P. R. Co. v. Propst, 83 Ala., 526; Kelly v. Southern 
M. R. Co., 28 Minn., 99; Lowisville d N. R. Co. v. Hall, 87 
Ala., 722; Kolsti v. Minneapolis & 8. L. R. Co., 32 Minn., 
134; Michigan C. R. Co. v. Coleman, 28 Mich., 448; Daley 
v. Armstrong Printing Co., 152 Mass., 581; Dingley v. Star 
Knitting Co., 184 N. Y., 555; Goodnow v. Walpole Emery 
Mills, 146 Mass., 261; Bohn v. Chicago, R. I. & P. R. Co., 
106 Mo., 429; Ross v. Pearson Cordage Co., 41 N. E. Rep. 
[Mass.], 284; Schroeder v. Michigan Car Co., 56 Mich., 132. 

Failure to furnish a cover, shield or safer device is not 
negligence. See Mackin v. Alaska Refrigerator Co., 58 N. 
W. Rep. [Mich.], 999; Iron-Ship Building Works v. Nuttall, 
119 Pa. St., 149; Ciriack v. Merchants Woolen Co., 146 
Mass., 182; Casey v. Chicago, St. P., M. & O. R. Co., 62 N. 
W. Rep. [Wis.], 624; Sweeney v. Berlin & Jones Envelope 
Co., 101 N. Y.,520; Levy v. Bigelow, 34 N. E. Rep. [Ind.], 
13; Carroll v. Williston, 44 Minn., 287; Graver v. Christian, 
36 Minn., 414; Missouri P. R. Co. v. Lewis, 24 Nebr., 848. 

Where there is evidence tending to support the theory 
of a party, the case should be submitted on his theory 
as well as upon that of his opponent. See Shroeder »v. 
Flint & P. M. R. Co., 61 N. W. Rep. [Mich.], 667; Wildey 
v. Crane, 69 Mich., 17; Miller v. Miller, 97 Mich., 151; Bab- 
bitt v. Bumpus, 73 Mich., 331. 


T. J. Mahoney, contra: 


There was no error in permitting the amendnisal: See 
Missouri P. R. Co. v. Baxter, 42 Nebr., 793; Hedges v. Roach, 
16 Nebr., 676; Catron v. Shepherd, 8 N abr: 318; Hvarts v. 
Smucker, 19 Nebr., 43; Homan v. Steele, 18 Nebr., 652; 
Brown v. Rogers, 20 Nebr., 547; Roberts v. Taylor, 19 Nebr., 
189; McKeighan v. Hopkins, 19 Nebr., 34; Carmichael v. 
Dolen, 25 Nebr., 338; Klosterman v. Olcott,.25 Nebr., 390; 
Anglo-American Land, Mortgage & Agency Co. v. Brohman, 
33 Nebr., 409; Omaha & R. V. R. Co. v. Moschel, 38 Nebr., 
281, 
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SULLIVAN, J. 


Michael Theiler, a minor, brought this action in the 
district court to recover damages of the Omaha Bottling 
Company on account of an injury to his right eye result- 
ing from the explosion of a bottle filled with carbonated 
cider. The plaintiff, when injured, was in the service of 
the defendant, a corporation engaged in the business of 
manufacturing soda water, mineral waters, “patent 
cider,” and other aerated beverages. He was about 
twenty years of age at the time of the accident, and had 
worked for the company in its bottling department dur- 
ing the greater portion of the five preceding years. In 
1894 he had charge and supervision of the business for 
nearly nine months. In 1895, after being out of defend- 
ant’s service for a short time, he was employed as an 
ordinary hand, and was injured while bottling cider 
charged with carbonic acid gas under a pressure of 
eighty pounds to the square inch. In the original peti- 
tion it was alleged as negligence that the defendant had 
failed to provide a suitable screen for the bottles which 
were being filled at the time of the explosion. After the 
verdict was returned the following amendment was 
added by leave of court: “That at said time plaintiff 
was inexperienced in the work of bottling said drink, and 
was uninstructed therein; that he was at said time using 
the appliances furnished by defendant in obedience to 

the requirements of defendant, and did not know, or 
“ have means of knowledge, of any danger in using said 
appliances, but believed the same reasonably safe, 
though as a matter of fact they were not, as defendant 
well kn¢w.” The action of the court in admitting this 
amendment by the postern gate was unwarranted and 
can not be sustained. The case was submitted to the jury 
on the theory that the failure of the defendant to furnish 
the plaintiff with a proper screen for the cider bottles 
might, under the circumstances disclosed at the trial, 
constitute actionable negligence, The jury were, in sub- 
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stance, instructed that, unless contributory negligence 
was shown, they might find for the plaintiff, if the al- 
leged negligence was established by a preponderance of 
the evidence. Was this instruction correct when con- 
sidered with reference to the negligence charged in the 
amendment? Clearly not. The evidence bearing upon 
the question of contributory negligence was relevant, 
of course, to the matters stated in the amendment, and 
must have been considered by the jury in reaching their 
verdict; but the right to recover was not made to depend 
upon preponderant proof of any such matters. To make 
the amended petition the basis of the verdict would be 
to permit a recovery under instructions declaring, in 
effect, that all the essential facts of plaintiff’s case need 
not be proved by the greater weight of the evidence. 
The general rule is that infants, like adults, assume the 
ordinary risks of the service in which they engage. They 
are entitled, however, to warning of dangers which, on 
account of their youth and inexperience, they do not 
fully comprehend; and if such warning be not given, or 
if it be inadequate, the master is in fault and must 
answer for the consequence. But whether the plaintiff 
in this case, by reason of his youth or lack of experience, 
‘was ignorant of the danger to which he was exposed— ; 
whether the liability of cider bottles to explode under 
high pressure was as to him a secret and hidden peril— 
was for the jury to determine from the evidence, and, in 
accordance with the general rule, the burden of proving 
the fact was upon the party asserting it. See Sullivan v. 
India Mfg. Co., 118 Mass., 396; Chicago Anderson P. B. Co. 
wv. Reinneiger, 140 Il., 384. The court, therefore, was not 
within the limits of judicial discretion in permftting the 
petition to be amended, and its order in the premises, 
being prejudicial to defendant’s rights, is sufficient to 
require a reversal. of the judgment. 

Having shown that the verdict can not properly rest 
on the facts introduced into the petition after the trial, 
we will now inquire whether the material avermeats of 
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the original pleading are supported by adequate proof. 
The evidence shows conclusively that screens for cider 
bottles were not in general use in factories like that of 
the defendant; that such bottles were expected to stand 
a pressure of 100 pounds, and were considered entirely 
-safe at a pressure not exceeding seventy-five pounds. 
The regular course of the business was to do the work 
with pressure ranging from forty to sixty pounds. The 
accident resulting in plaintiff’s injury occurred when 
the gauge indicated a pressure of eighty pounds. This 
was an extraordinary condition. It was a condition 
which does not seem to have been anticipated, and one 
which would not have existed but for the negligence of 
the person whose duty it was to regulate the pressure. 
It would seem, therefore, that the proximate cause of 
the accident, the cause to which Theiler’s misfortune is 
naturally and primarily referable, was the failure to 
properly regulate the pressure, and not the failure to 
provide a screen, which under ordinary conditions could 
serve no useful purpose. The measure of defendant’s 
duty to.its servants was the care required by the usual 
and ordinary usage of the business. The standard of 
due care is the conduct of the average prudent man. 
The appliances of the company were those in common 
and general use. Handled with ordinary care they were 
not dangerous. This being indisputably established, it 
follows that the negligence alleged in the original peti- 
tion is without any foothold whatever in the proof. 
See Chicago, R. I. & P. Co. v. Lonergan, 118 Ill., 41; Shad- 
ford v. Ann Arbor St. R. Co., 111 Mich., 390; Sisco v. Lehigh 
& H. BR. Co., 145 N. Y., 296; Titus v. Bradford, B. & H. R. 
Co., 1386 Pa. St., 618, 20 Am. St. Rep., 944; Hosie v. Chi- 
cago, Kk. I. & P. R. Co., 75 Ia., 683; Hagan v. Chicago, D. & 
C.C. T. J. R. Co., 86 Mich., 615. 

There is another reason why the plaintiff is not enti- 
tled to recovery. The duty to warn him of latent dan- 
gers, if any there were, was not an absolute one. The 
defendant was only required to do what a prudent mas- 
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ter naturally would do under like circumstances. See 
Thain v. Old Colony R. Co., 37 N. B. Rep., 309, 161 
Mass., 353; Bohn Mfg. Co. v. Hrickson, 55 Fed. Rep., 943. 
The danger that cider bottles would explode while being 
filled was not, to say the least, one obviously beyond the 
comprehension of a boy of average intelligence, nineteen 
or twenty years old, who had worked at the business for 
years, and had recently been charged with the control and 
supervision of the bottling department of defendant’s es- 
tablishment. It would, indeed, be an exceptionally pru- 
dent and cautious master who would deem it necessary 
to give cautionary instructions to his servant in such a 
case. The plaintiff knew how the bottling business was 
conducted. He knew soda water and mineral water bot- 
tles would explode occasionally under an ordinary press- 
ure; and it is scarcely possible that he was ignorant of 
the fact that cider bottles would also explode under high 
pressure. That he was ignorant of the hazards of the 
business we can not believe; and to hold that the defend- 
ant should have warned him of such hazards would, in 
view of the circumstances, be requiring it to conform its 
conduct to an unreasonable standard of care. The judg- 
ment of the district court is reversed, and the cause re- 
manded for further proceedings. | 


REVERSED AND REMANDED. 


Henry M. Lippy v. STATE OF NEBRASKA, EX REL. 
Louis M. Davis. 


FILED NOVEMBER 9, 1899. No. 10,861. 


1. Road Tax: PowrER oF County Boarp. By section 77, article 1, 
chapter 77, Compiled Statutes, 1899, the power conferred on the 
board of county commissioners to levy a road tax is limited to 
the levy of such tax for county purposes, 
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2. 


: County Funps. The money raised by the levy of such tax 
for county purposes belongs to the county road fund, to be 
expended under the direction of the county authorities, unless 
otherwise provided by statute. 


MUNICIPAL CORPORATIONS. Section 84, article 1, 
chapter 14, Compiled .Statutes, 1899, which provides that the 
county treasurer “shall pay over, on demand, to the treasurer 
of any city or village, all money received by him arising from 
taxes lcvied belonging to such city or village,” is not applicable 
to moneys arising from the levy of road tax on property situate 
within the corporate limits of such city orvillage. 


4. 


: Roap Districts: MUNICIPAL CoRpPoRATIONS. Incorporated 
municipalities are road districts within the meaning of section 
%6 of the road law (Compiled Statutes, 1899, ch. 78), and as such 
are, except where otherwise provided, entitled to one-half the 
moneys arising from the road tax levied by the county commis- 
sioners upon the property situate within their limits. 


: Manpasus. Where it appears that a city 
of the second class, having less than five thousand inhabitants, 
has received from the treasurer of the county one-half the 
moneys collected on the county levy of a road tax on property 
situate within the limits of such city, an action of mandamus 
will not lie, on the relation of such city, to compel such county 
treasurer to pay over the remainder of the moneys so collected. 


Error from the district court of Johnson county. 
Tried below before LErron, J. Reversed. 


M. B.C. True, for plaintiff in error. 


William H. J enniigs, contra. 


SULLIVAN, J. 


The city of Tecumseh is a city of the second class hav- 
ing less than five thousand inhabitants. It is the county 
seat of Johnson county, which has not yet adopted the 
township system of government. The controversy now 
-before us for determination is practically between these 
two municipal bodies. The action was instituted by 
Louis M. Davis, as treasurer of the city, to obtain a” 
peremptory writ of mandamus commanding the respond- 
ent Libby to account for and turn over certain money 
held by the latter as treasurer of the county. The money 
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in question is the product of road taxes levied by the 
county commissioners against property situate within 
the corporate limits of the city. The trial court decided 
that all such taxes are city revenue, and gave judgment 
accordingly. The correctness of this conclusion is the 
only question raised by the petition in error, or discussed 
in the briefs of counsel. The authority of the county 
board to levy a road tax on city property is claimed 
under section 77 of the revenue act. See Compiled Stat- 
utes, 1899, ch. 77, art. 1, sec. 77. The pertinent provisions 
of the section are here set out: “On the last day of sitting 
as a board of equalization the county board shall levy 
the necessary taxes for the current year, including all 
county, township, city, school district, precinct, village, 
and other taxes required by law to be certified to the 
county clerk and levied by the county board; * * #* 
the rate of tax for county purposes shall not exceed one 
dollar and fifty cents on the hundred dollars valuation, 
* * * and shall be as follows: * * * In counties 
not under township organization, for ordinary county 
revenue, * * * not more than nine mills on the dol- 
lar valuation; for roads, not more than five mills on the 
dollar valuation; for county bridge fund, not more than 
four mills on the dollar valuation; for county sinking 
fund, not more than three mills on the dollar valuation, 
and labor tax as provided in the following section.” 
Trom the language quoted it is quite clear that the 
power couferred upon the commissioners to levy a road 
tax is limited to the levy of such a tax for county pur- 
poses. That a tax laid under this power extends to, and 
is a charge against, all the property in the county, is a 
conclusion resulting from both legislative and judicial 
constructions of the statute. The act of March 1, 1883, 
providing for. the organization of cities of the second 


~ elass having more than 5,000 inhabitants, declares that 


all the moneys arising from the levy of road tax against 
property in cities of the class to which the act relates 
shall be expended only upon the streets of such cities or 
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within three miles thereof. The case of State v. Graham, 
16 Nebr., 74, involved the right of the city of Lincoln to 
road taxes levied against property situate within its 
borders. The court sustained the city’s claim and 
awarded it the fund in controversy. Now it seems en- 
tirely clear, on principle, that money raised by the levy 
of a tax for county purposes belongs to the county road 
fund, and is to be expended under the direction of the 
county authorities, unless some statute otherwise pro- 
vides. It would be eminently just, of course, to award a 
city or village the entire road tax paid upon property 
situate within its limits; but the matter is not to be 
decided upon equitable considerations, but by seeking 
out the legislative intent. In support of his contention 
that the entire fund produced by the tax belongs to the 
city, the relator refers us to section 84, article 1, chapter 
14, Compiled Statutes, 1899, which reads as follows: “The 
treasurer of the county shall pay over on demand, to the 
treasurer of any city or village, all money received by 
him arising from taxes belonging to such city or village, 
together with all money collected as a tax on dogs from 
the residents of such corporation, for the use of the gen- 
eral fund therein.” This provision of the charter would 
be applicable and of controlling influence if the money 
’ in dispute had arisen “from taxes levied belonging to 
such city”; but since the levy, according to the plain 
terms of the revenue law, was made for county purposes, 
the section is, we think, without relevancy. And such 
evidently was the view taken by the legislature of 1883, 
for, while it incorporated verbatim the section quoted 
into the charter of cities of the second class having more 
than 5,000 inhabitants, it added, in order to effectuate 
its policy, a further provision directing the payment to 
such cities of all moneys arising from the levy of road 
-tax on property situate therein. The only authority, so 
far as we know, for paying any portion of the road tax 
into the treasury of cities or villages is found in section 
76 of the road law. See Compiled Statutes, 1899, ch. 78, 
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sec. 76. It provides that half the moneys paid by the road 
districts in discharge of road tax shall constitute a 
county road fund, to be expended for the general benefit 
of the county in the improvement of its highways; and 
that the other half of such moneys shall constitute a 
district road fund, to be distributed among the road 
districts in proportion to the amounts paid by them 
severally into the county treasury. We have been re- 
ferred to many other provisions supposed to have 
some bearing upon the question, but our examina- 
tion of them has been without profit. In an ear- 
nest endeavor to discover the will of the lawmak- 
ing body, we have followed the learned counsel for 
respondent into a jungle of enactments, ancient and 
modern, among which the mind loses itself and can find 
no way out. The truth of the matter is that no very 
tangible evidence of the legislative purpose touching 
the disposition of money like that here in dispute is 
anywhere discernible. And yet we think there is enough 
to warrant us in holding that section 76 of the road law 
is applicable to incorporated municipalities, and that 
they are to be regarded as road districts within the 
meaning of that section. It is true that section 53 of the 
road law, which confers power on county commissioners 
to divide counties into road districts, expressly excepts 
incorporated territory from the terms of the grant. But 
it must be remembered that was done in view of the fact 
that cities and villages were invested, by other laws, 
with complete and exclusive jurisdiction over their 
streets. Municipal corporations, being possessed of am- 
ple resources to maintain their own highways, and being 
charged with the duty of their maintenance, are prac- 
tically road districts created by the acts under which 
they were organized. It is, we think, a just and reasona- 
ble exposition of section 76 of the road law to hold that 
the legislature intended thereby to deal with and dis- 
pose of the entire product of the road tax. A construc- 
tion that would leave the portion of the tax collected in 
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cities and villages undisposed of in the county treasury 
would be unreasonable and palpably unjust.- Our con- 
clusion is that the city of Tecumseh having already re- 
ceived one-half the road tax paid upon property within 
its limits, the balance belongs to the county road fund 
of Johnson county. The judgment of the district court 
is therefore 
REVERSED. 


WILLIAM J. SWEENIBD V. STATE OF NEBRASKA. 


FIrep NoVEMBER 9, 1899. No. 10,943. 


1. Criminal Law: WITNESSES: INDORSEMENTS ON INFORMATION. After 
the trial of a criminal action has commenced, it is error for the 
court to permit the name of a witness for the state to be in- 
dorsed on the information. 


: Conrlictinc Instructions. The mischievous effect of giv- 
ing an erroneous instruction to the jury is not cured by giving 
another which correctly states the principle of law involved. 


2. 


3. Adultery: EvipENCE: PresusrTions. No presumption of law, 
either conclusive or rebuttable, arises from the fact that an un- 
married man and a married woman had sexual intercourse on 
one occasion while dwelling together in the acknowledged rela- 
tion of master and servant. 


4. po. A jury might be authorized, in a proper 
case, to presume the existence of an adulterous relationship from 
sporadic acts of sexual commerce. 

5. By section 208 of the Criminal Code, it is unlawful for per- 


sons not joined together in wedlock to live in a state of adultery, 
either secretly or openly, whether they profess to live in the 
marital state or not. 


Error to the district court for Butler county. Tried 
below before Bares, J. Reversed. 


Hastings & Hall and C. H. Aldrich, for plaintiff in error. 


C. J. Smyth, Attorney General, and W. D. Oldham, Deputy 
Attorney General, for the state. 


270 NEBRASKA REPORTS. [ Vou. 59 


Sweenie v. State. 


SULLIVAN, J. 


William J. Sweenie was convicted and sentenced un- 
der that provision of section 208 of the Criminal Code 
which makes it unlawful for any unmarried man to “live 
and cohabit with a married woman in a state of adul- 
tery.” One of the assignments of error is based on the 
fact that the court, during the progress of the trial, per- 
mitted the prosecuting attorney to indorse on the in- 
formation the name of Louis Straka, who, being after- 
wards called as a witness, gave material testimony 11 
behalf of the state. The statute makes it the duty of the 
public prosecutor to indorse on the information at the 
time of filing the same the names of the witnesses by 
whom he expects to prove the crime charged, and it is 
further declared that “at such time before trial of any 
case as the court may, by rule or otherwise prescribe, he 
shall indorse thereon the names of such other witnesses 
as shall then be known to him.” By the evident import 
of the language quoted the authority to indorse the 
names of witnesses on the information does not extend’ 
beyond the commencement of the trial. “There is no 
hardship in this rule,” says MAXWELL, C. J., in Stevens 
v. State, 19 Nebr., 647, “and it is clearly in furtherance of 
a fair trial, and, being a provision of the statute, it can 
not be disregarded.” Other cases affirming this view 
are: Parks v. State, 20 Nebr., 515; Gandy v. State, 24 Nebr., 
716; Miller v. State, 29 Nebr., 437; Rauschkolb v. State, 46 
Nebr., 658; Fager v. State, 49 Nebr., 489. The reception of 
Straka’s testimony, over defendant’s objection, was, 
therefore, reversible error. 

It is conceded that Anna Lissa, with whom it is 
claimed the alleged crime was committed, lived as a 
servant in defendant’s home during the period in ques- 
tion. This fact, together with the dissolute character of 
the woman and the testimony of her discarded para- 
mour, tending to show the commission of a single adul- 
terous act, constituted the salient features of the state’s 
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case. Both Sweenie and Mrs. Lissa denied positively 
that there ever existed any criminal intimacy between 
them. They also disclosed circumstances indicating the 
existence of deterrent conditions and the lack of ade — 
quate opportunities. The court instructed the jury as 
follows: “Instruction No. 6. That if the jury find from 
the evidence, beyond a reasonable doubt, that the defend- 
ant and Anna Lissa had sexual intercourse during any 
portion of the time alleged in the information, then the 
rule of law is that it is presumed that the defendant and 
said Anna Lissa had sexual intercourse habitually as 
long thereafter as she was an inmate of defendant’s 
dwelling-house.” It being conceded that the parties 
lived in the same house, the practical effect of the in- 
struction was to advise the jury to convict if a single act 
of adultery was proven beyond a reasonable doubt. This 
was error requiring a reversal of the judgment, notwith- 
standing the fact that in other paragraphs of the charge, 
given at the defendant’s request, it was stated that ha- 
bitual intércourse is an essential element in the crime 
of illicit cohabitation. The paragraph complained of 
stated a rule of evidence, while those, given at defend- 
ant’s instance, related to matters of substantive law. The 
latter had no tendency to cure the error in the former. 
Besides it is well settled that they could not have had 
that effect even if they covered the same ground. See 
Ballard v. Stute, 19 Nebr., 609; Burr v. State, 45 Nebr., 458; 
Metz v. State, 46 Nebr., 547. Since the attorney general 
does not attempt to vindicate the action of the court in 
giving the instruction quoted, but contends merely that 
it was harmless when considered in connection with the 
instructions given at defendant’s request, we pass the 
point without discussion. It may be well enough, how- 
ever, to remark that a jury would be authorized, in a 
proper case, to presume the existence of an adulterous 
relationship, within the meaning of the statute, from 
sporadic acts of sexual commerce. But what we decide 
in this behalf, and all we decide, is that no presumption 
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of law, either conclusive or rebuttable, would arise from 
the fact that the defendant and Anna Lissa had sexual 
intercourse on one occasion while they were dwelling 
‘together in the acknowledged relation of master and 
servant. 

It is contended by defendant that the statute does not 
cover cases like the one at bar. We think it does. We 
think the legislature intended by sections 208 and 209 of 
the Criminal Code to make it unlawful for persons not 
joined together in wedlock to live in a state of adultery 
or fornication, either secretly or openly, and whether 
they profess to live in the marital state or not. If they 
cohabit, if they live after the fashion of husband and 
wife, they are within the letter of the statute, and, like- 
wise, it seems to us, within its spirit. Such seems to be 
the view taken in State v. Way, 5 Nebr., 283, where it is 
said by Ganrr, J., in the course of the opinion: “To co- 
habit, according to the sense in which the word is used 
in the statute, means dwelling together as husband and 
wife, or in sexual intercourse.” See, also, Clark, Crimi- 
nal Law, p. 318; Carotti v. State, 42 Miss., 334; Luster v. 
State, 23 Fla., 339; Commonwealth v. Leindsey, 10 Mass., 
1538; Wright v. Stewart, 5 Blackf. [Ind.], 126. 

It is further contended that the provision of the stat- 
ute under which the prosecution was instituted is void 
for uncertainty, since there is no legislative definition of 
“a state of adultery.” The contention is obviously 
without merit, and is only mentioned here to avoid the 
inference that it may have been entirely overlooked. The 
judgment of the district court is reversed, and the cause 
remanded. ; 

REVERSED AND REMANDED, 
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AMERICAN BANK OF BEATRICE ET AL, V. LANCELOT HAND. 


Firrep NOVEMBER 9,1899. No. 9,045. 


1. Default: TrraL: Errongous RuLines: Review. Alleged errors in 
rulings during the trial of a cause, or which are of the suffi- 
ciency of the evidence to support the findings and judgment, 
will not be reviewed in a proceeding in error or appeal by or 
for a party against whom the judgment was on default. 


2. Joint Assignments of Error. Joint assignments of error in a 
petition not good as to all who join must be overruled. See Levy 
v. South Omaha Savings Bank, 57 Nebr., 312, 77 N. W. Rep., 769. 


Error from the district court of Gage county. Tried 
below before Lerron, J. Affirmed. 


Griggs, Rinaker & Bibb and George A. Murphy, for plain- 
tiff in error. 


Hastings & Sands and #. O. Kretsinger, contra. 


HarRIson, C. J. 


In this action, commenced in the district court of Gage 
’ county, in which the plaintiffs in error were defendants, 
judgment was rendered in favor of the defendant in 
error for an amount asserted by him, and adjudged by 
the court, to be his due from the adverse parties. The 
bank, a plaintiff in error, failed to plead, and the judg- 
ment against it was on default. All parties against 
whom there was judgment, inclusive of the bank, have 
joined in a petition in error; and, in the argument be- 
fore this court, the questions raised relate to no matter 
except alleged errors of occurrence during the trial of 
the cause, and the sufficiency of the evidence to sustain 
the findings and judgment, none of which are subject 
to review in a proceeding in error on behalf of a party 
against whom the judgment was on default. A conse- 
quence of this is the petition in error must be overruled 
as to the bank, and, not being good as to one who joins 
22 
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as a party, it fails, and must be overruled as to all. 
See Levy v. South Omaha Savings Bank, 57 Nebr., 312, 77 
N. W. Rep., 769, and cases cited therein. That a judg- 
ment on default will not be reviewed in relation to the 
questions herein urged, see T'roup v. Horbach, 53 Nebr., 
- 795, T4 N. W. Rep., 3826; 6 Ency. Pl. & Pr., 223. The 
judgment is 
: AFFIRMED. 


J. C. KNIGHT ET AL. V. E. E. FINNEY. 


FILED NOVEMBER 9, 1899. No. 9,033. 


1. Appeal from County Court: TRIAL In District CourT: ConFLICTING 
RULINGS oF JUDGES: REVIEW. Judgment in an action in the 
county court upon a promissory note was presented to the dis- 
trict court for review by petition in error, in which there were 
two assignments, one of which raised the question of the suffi- 
ciency of the pleadings for the plaintiff in suit to sustain the 
judgment. In the district of the court to which the cause was 
removed by petition in error there were several judges of the 
district court, one of whom heard and sustained the petition in 
error, reversed the judgment of the county court, and retained 
the cause for trial in‘the district court. At a trial of later oc- 
currence another judge presided. The parties had, prior to the 
trial, stipulated that the trial be upon the pleadings which had 
been filed in the county court, and the trial so proceeded to 
verdict for the plaintiff, and a judgment thereon. Held, The 
judgment was not erroneous as a reversal of the ruling of the 
judge who sustained the petition in error, since another element 
entered into the consideration which led to the later ruling— 
that of the evidence. 


2. Note: Suir BY INDORSEE: DEFENSES: PLEADING: BURDEN oF PROOF. 
That for a promissory note in suit by an indorsee there was a 
lack or want of consideration, the consideration has failed, or 
that it has been paid prior to its transfer, of any or all of which 
the indorsee had notice at or prior to the acquirement of title 
to the paper, or for any other legal reason they exist as equities 
against the debt of the note in his hands, are defenses, and to be 
pleaded in the answer for the party defendant, a general denial 
in the reply to the answer will join the issues, and the burden 
of proof of such issues is with the defendant. 


3. Pleading and Proof. Matters pleaded and admitted need no proof. 
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4, 


: VARIANCE. Variances between allegation and proof which 
are immaterial or not prejudicial do not call for a reversal of a 
judgment. 

5. Good Faith of Purchaser of Note: Evipence. Objections to testi- 
mony examined, and held without force. 

6. Note: TrrLE or PurcHaser. A purchaser for value of a negotiable 
note from an innocent holder thereof acquires the title to it 
free from equities and defenses which existed against it as be- 
tween the original parties to the paper. See Koehler v. Dodge, 31 
Nebr., 328. 

: INDORSEMENT: NOTICE OF DEFENSES. A statement in writing 

which appeared on the back of a negotiable promissory note 

(it is quoted in the opinion herewith) held not to be notice to 

purchasers of the note of infirmities of the paper, if any 

existent. 

: Goop Fairs or PurcuasEr. Evidence held sufficient to sus- 

tain the verdict. 


%. 


Error from the district court of Douglas county. 
Tried below before Scorr, J. Affirmed. 


A. H. Murdock and Lane & Murdock, for plaintiffs in 
error. 


Thomas & Nolan, contra. 


HARRISON, C. J. 


This action was instituted by defendant in error in the 
county court of Douglas county to recover an amount 
alleged to be his due as the second indorsee of a promis- 
sory note. Jt was alleged in the petition that the note 
was executed of date August 1, 1887; due three months 
after date, and that on or about August 28, 1887, the 
payee of the note indorsed, sold and delivered it to J. 
W. Gross, who indorsed, sold and delivered it to the 
defendant in error. The lack of payment of the note was 
pleaded, also the amount due, etc. In the answer it was 
stated that the note in suit had its origin in some real 
estate transactions to which the plaintiff in error was a 
party, and as a part of which he executed ten promissory 
notes in the sum of $30 each, which were, per agreement 
of the real estate transaction, to accompany the con- 
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tracts merely to evidence the dates and amounts of pay- 
ments to be mad? in compliance with the terms of the 
contracts, and were to have no separate existence or 
force; that the $300 note in suit was a renewal of the 
ten; that there was no consideration for either the ten 
notes or the one declared upon herein, and further, that 
the amounts due upon the real estate contracts had been 
fully paid; that the note sued upon was not transferred 
before its maturity, nor for value, but was fraudulently 
put into circulation with a purpose to cheat and defraud 
the parties who were sued, and that the defendant in 
error had notice of the infirmities of the note, or that it 
had been made without consideration, and that the 
amount, of which it was a mere memorandum, had been 
paid. It was further pleaded that the real estate con- 
tracts and the accompanying notes had been assigned to 
the-Home Investment Company and which had thereby 
succeeded to all the rights of the payee of said contracts 
and notes; that the company had agreed to assume all lia- 
bilities under the terms and conditions of the contracts 
of E. E. Finney, the original party payee therein, and 
that the company was the owner of the note in suit when 
it was transferred. The reply was a general denial. As 
the result of a trial in the county court there was judg- 
ment for the defendant in error. 

It appears that in the county court plaintiffs in error 
had moved that the Home Investment Company be made 
a party defendant, and the motion had been denied. An 
error proceeding was prosecuted to the district court of 
Douglas county, and in the petition it was set forth: 

“1. Said county judge erred in overruling defendants’ 
motion to make the Home Investment Company a party 
defendant, for the causes alleged in defendants’ answer 
and cross-petition filed in said county court. 

“2. That there is error, in that the judgment is not sus- 
tained by the pleadings and the note sued upon and filed 
in said county court, a copy of which is set out in the 
transcript filed herewith, for the reasons that plaintiffs, 
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as defendants in the court below, set out in their answer 
that said note was a part of a real estate contract, which 
contract had been paid in full, by virtue of which said 
note was also paid in full; that said note was without 
consideration; that said note was fraudulently obtained 
and put into circulation; that said James H. Kenny was 
not a bona fide holder of said note; that said note bears 
upon its face notice that it is a part of a real estate con- 
tract and without consideration; that said allegations 
are not denied as required by the rules of pleading, and 
- are admitted and proven by the pleadings and records of 
this cause.” 

On hearing in the district court the petition in error 
was sustained, the judgment reversed, and the cause re- 
tained for trial. On the after occurrence of which, with- 
out further pleading, there was a verdict and judgment 
for defendant in error. 

In an error proceeding to this court, on behalf of the 
parties defeated in the district court, it is asserted that 
the judge who heard the matters presented on error from 
the county court predicated his decision on the insuf- 
ficiency of the pleadings for the successful party; that 
another judge who presided during the trial of the cause 
allowed the trial to proceed upon the same pleadings, and 
in rendering judgment assumed the attitude of overrul- 
ing the prior adjudication; that this was error. From 
the record it appears that prior to the trial in the dis- 
trict court it was stipulated as follows: “It is agreed 
that the issues herein may be tried upon the pleadings 
filed in county court herein.” The evidence was received, 
and with the whole case before him the judge who pre- 
sided at the trial determined that the pleadings were 
sufficient to support the judgment. This was not error. 
The parties had agreed that the cause should be tried on 
the pleadings whivh had been transferred from the 
county court, and, after hearing the evidence and with 
it elemental of his consideration, the trial judge, if he 
concluded that on the pleadings, evidence and law ap- 
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plicable the verdict and accordant judgment were proper, 
might so decide, and do no violence to the prior adjudica- 
tion of the other judge, which was upon the pleadings 
alone. See Aleckner v. Turk, 45 Nebr., 176. 

It is now argued that the pleadings for defendant in 
error were insufficient; that the reply should neces- 
sarily have contained affirmative matter to show him a 
bona fide purchaser of the note. The answer, when fairly 
construed, alleged of the note in suit want of considera- 
tion and payment of the debt which it purported to evi- 
dence. There was no fraud or illegality pleaded in the . 
inception of the note. The pleas in the answer were of 
matters such as must come from the defending parties 
and not from the plaintiff. A general:denial in the re- 
ply joined the issues; and the burden of proof was not 
cast upon the plaintiff. See Yenney v. Central City Bank, 
44 Nebr., 402; Crosby v. Ritchey, 47 Nebr., 925; Violet ». 
Rosc, 39 Nebr., 660; Kelman v. Calhoun, 43 Nebr., 15%; 
14 Am. & Eng. Ency. Pl. & Pr., 641; Haggerty v. Walker, 
21 Nebr., 596. 

It is urged that the indorsements of the note, and par- 
ticularly the one by the payee, were not shown. They 
were pleaded in both petition and answer, and admitted; 
hence needed no proof. 

It is urged that the court erred in the admission of the 
testimony of a witness, J. W. Gross, who was the first 
indorsee of the note and the person from whom it was 
purchased by defendant in error. The testimony of this 
witness was on rebuttal on the issue of the bona fide 
character of the purchase and ownership of the paper 
by the defendant in error, and was entirely competent, 
material and relevant. 

It is argued that there were fatal variances between 
the note in suit as pleaded and the one introduced in. 

“evidence. “here were some differences, but none ma- 
terial to the issues, or the existence of which could in 
the least prejudice the rights of the complainant; more- 
over, the error, if any in this regard, was in no manner 
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the subject of notice, objection or exception in the trial 
court, and is not entitled to consideration here; moreover, 
the execution of the note sued upon, and all matters and 
facts in regard to its form, substance and indorsements 
were pleaded and admitted in the answer, and what was 
alleged to be a copy of the note and its indorsements was 
attached to and made a part of the answer. No proof of 
these things was necessary. 

It is claimed there was a statement in writing upon 
the back of the note which was sufficient to give notice 
or warning to a prospective purchaser. The written mat- 
ter referred to was as follows: “This note is secured by 
a contract on land in Douglas county, Nebraska, de- 
scribed as lots 4, 5, 6, 55, 56, 57, block 11, and lots 1 and 
2, 59 and 60, block 1, of Northfield Add. to Omaha.” 
This would serve to inform one who read it, or to lead 
to a belief, that the note was all the evidence of the debt 
and the contract but a security, rather than, as is con- 
tended for plaintiffs in error, to convey knowledge that 
the note had no real existence, and was but a part of the 
contract or a mere memorandum of a stipulation stated 
in the contract in regard to payments of moneys. 

_ It fully appeared that J. W. Gross was an innocent 
purchaser and holder of the note, and, if the purchase 
of the defendant in error from Gross was or had been 
after the maturity of the note, he took it free of equities 
and defenses which may have existed between the origi- 
nal parties to it. He took the title of his indorser, that 
of an innocent purchaser, and was entitled to like pro- 
tection and rights. The evidence fully sustained the 
verdict. The judgment is 

AFFIRMED. 
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C. M. HENDERSON & COMPANY V. UNITED STATES 
NATIONAL BANK. 


FILeD NOVEMBER 23,1899. No. 9,054. 


Bank Check: PayMENT: INSUFFICIENCY OF DEposIT. A bank will not 
be obligated to pay a check in a sum greater than the amount 
to the credit of the drawer in his account with the bank; nor 
does the check operate a transfer or an assignment of the 
lesser amount of the account. 


Error from the district court of Douglas county. 
Tried below before POWELL, J. Affirmed. 


Cavanagh & Thomas and Edward P. Pettis, for plaintiff 
in error. 


lee 


W. D. McHugh and J. C. Cowin, contra. 


HARRISON, C. J. 


The plaintiff, also plaintiff in error in this action, com- 
menced in the district court of Douglas county, alleged 
for cause that one C. E. Wilson, being indebted to it in 
the sum of $716.22, drew in its favor and delivered to 
it a check for said amount on the Commercial State Bank 
of Crawford, this state, which check was deposited for 
collection with the National Bank of America of Chi- 
cago, and by it forwarded to the defendant bank for col- 
lection, and by it forwarded to the Crawford Banking 
Company of Crawford, Nebraska, for collection, and by 
it collected; that the last mentioned bank drew its check 
on the defendant bank, payable to the order of M. T. 
Barlow, cashier of the defendant bank. On the day the 
check was received by the defendant the Crawford Bank- 
ing Company had on deposit with the defendant $569.82. 
The check, when received, was stamped paid. ‘This was 
in the morning of December 10, 1894, about 9 o’clock. 
The defendant held two notes of $500 each against the 
Crawford Banking Company, which, however, were not 
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due on the date last stated, and during the day, at a 
time later than the reception and stamping of the check, 
canceled the mark or stamp of “Paid,” and applied the 
funds of the Crawford Banking Company on deposit 
with defendant in payment on the unmatured debts of 
the banking company to defendant. Demand on defend- 
ant for payment to plaintiff of the amount of the deposit 
with defendant in favor of the banking company at the 
time of the reception of the check was pleaded; also a 
refusal of such payment. The answer of defendant, after 
some preliminary statements of which further notice is 
unnecessary, was as follows: ‘Admits the indebtedness 
of Wilson to plaintiff, as therein alleged; admits the exe- 
cution of the check therein meutioned, and that said 
check was transmitted to this defendant and by this de- 
fendant transmitted to the Crawford Banking Company, 
as in said amended petition alleged; admits that the 
said Crawford Banking Company accounted for said col- 
lection by inclosing to this defendant a check for $715.52 
on this defendant to the order of M. T. Barlow, cashier; 
that said M. I. Barlow then was and now is the cashier 
of this defendant, but this defendant denies that at the 
time said check was received by this defendant the said 
Crawford Banking Company had any account whatever 
to its credit with this defendant. This defendant admits 
that the said check was stamped and marked paid, but 
denies that the saine was stamped and marked paid by 
this defendant, and alleges that the said check was 
stamped and marked paid by a clerk, who had no au- 
thority whatever to pay said check or bind this defend- 
ant in respect thereto, and that the same was placed 
thereon by mistake of fact and in error, and that the 
vame was not the act of this defendant or binding upon 
this defendant. This defendant further alleges that dur- 
ing all the times mentioned in the amended petition of 
the plaintiff herein, and for a long time prior thereto, 
there prevailed and was in the city of Omaha, where this 
defendant doves business, and throughout the state of Ne- 
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braska, and in said city of Crawford, and among bankers 
generally, and there is now among bankers in said city 
- and state and elsewhere, a general custom to credit upon 
indebtedness, whether due or otherwise, held by a bank 
the funds in the possession of the bank, the deposit to 
the credit of a debtor whenever said debtor becomes or 
is insolvent; that said custom was well known to the 
parties hereto and said bank of Crawford and all the 
parties mentioned in the amended petition herein, and 
that all the transactions named in said amended petition 
were taken and had with reference to said custom and 
subject to the same, and with full: knowledge thereof 
and in complete acquiescence. therein. Defendant further 
denies each and every allegation in said petition con- 
tained not herein admitted to be true.” To this answer 
there was no reply. A trial resulted in a judgment for 
defendant. 

The plaintiff, in an error proceeding to this court, con- 
tends that the check of the Crawford Banking Company 
on defendant operated an assignment of the amount of 
the former’s deposit with the latter; that, as against the 
plaintiff's rights, the defendant could not apply the 
amount of said deposit in payment of the debts of the 
Crawford Banking Company to defendant not then due; 
that defendant could not refuse payment to plaintiff of 
the amount of the deposit, although it was less than the 
sum for which the check called. It has been decided by 
this court that “A check drawn on funds in a bank is an 
appropriation of the amount of the check in favor of the 
holder thereof,—in effect an assignment of the amount 
of the check,—and the holder, upon refusal of the bank 
to pay the same, where such funds have not been drawn 
out before its presentation, may bring an action thereon 
in his own name.” See Ponner v. Smith, 31 Nebr., 107; 
also, Columbia Nat. Bank v. German Nat. Bank, 56 Nebr., 
803. And further: “As against the holder of a check 
against an account of a depositor the bank of deposit 
may not apply the amount of the account to the payment 
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of the indebtedness of the depositor to the bank which 
is not yet due, although the depositor may be insolvent.” 
See Columbia Nat. Bank v. German Nat. Bank, supra. But 
in each of the cases just cited the amount of the deposit 
to the credit of the drawer of the check exceeded the sum 
stated in the check. In the case at bar, the amount on 
deposit was less than the amount of the check; and the 
check being for a sum greater than stood to the credit 
of the drawer, the bank was under no obligation to pay 
the check or to make the partial payment. The check 
was not operative as an assignment, since the funds were 
not present to meet it. The bank was not obligated to 
pay it in whole or in part, and it did not transfer the 
fund. See Rouse v. Calvin, 76 Tl. App., 362; Bank of 
Antigo v. Union Trust Co., 149 Ill., 343; Coates v. Preston, 
105 Ill., 470; Dana v. Third Nat. Bank, 13 Allen [Mass.], 
445; In the matter of Brown, 2 Story [U. 8.], 512; Jacobd- 
son v. Bank of Commerce, 66 Ill. App., 470; 3 Am. & Eng. 
Ency. of Law [2d ed.], 835; Beauregard v. Knowlton, 156 
Mass., 395. Counsel for plaintiff in error cite us to the 
decision in the case of Bromley v. Commercial Nat. Bank: 
of Pennsylvania, 9 Phila. [Pa.], 522, to sustain their con- 
tention. We have examined this decision, but deem the 
doctrine of the opinions to which we have referred the 
better and sounder, and supported by superior reasons. 
The judgment of the trial court is 


AFFIRMED. 


WILHELM BOLDT ET AL. V. First NATIONAL BANK or 
West PoInt. , 


Frrep NOVEMBER 23, 1899. No. 9,038. 


1. Review: DismissaL. A motion for dismissal of a proceeding to re- 
verse the adjudication in an action by creditors’ bill, the decree 
which determined the amount due the creditor a judgment 
debt, and annulled conveyances of titles to land as fraudulent, 
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will not be sustained, for the reason that the debt has, subse- 
quent to the decree, been satisfied and released. 


2. Judgment on Pleadings. To warrant affirmative relief to a party 
in a cause submitted upon the pleadings he must be entitled 
thereto upon the facts therein stated. The question is not upon 
whom is the burden of proof, but who is to be accorded judg- 
ment upon the facts pleaded. See State v. Lincoln Gas Co., 38 
Nebr., 33. 


3. Fraudulent Conveyances: INTENT. The question of fraud or intent 
accompanying conveyances of title is one of fact. 


4, : RELATIVES: BuRDEN OF PROOF. That conveyances of title 


among relatives are without consideration does not establish 
them fraudulent, as a matter of law, in an attack upon them by 
creditors; it but casts the burden of proof of their bona fides 
upon the parties who desire to sustain it. 


5. Homestead: PLEADINGS: Evinpencr. The condition of the pleadings 
in regard to the homestead character of land held such as would 
have warranted the reception of evidence on the question of 
homestead right. 


Error from the district court of Cuming county. 
Tried below before Evans, J. Reversed. 


Fannie O’Linn, for plaintiffs in error. 


J. C. Crawford and E. K. Valentine, contra. 


HaRRIsown, C. J. 


In the petition filed in this suit it was alleged that the 
bank recovered a judgment for a stated amount in the 
district court of Cuming county against Gust Will and 
Wilhelm Boldt, which remained of full force and unsgat- 
isfied; that execution for the enforcement of the judg- 
ment had been procured to issue, and had been returned 
by the sheriff of said county wholly unsatisfied; that the 
parties judgment debtors had no property liable to exe- 
cution, and were insolvent; that on December 30, 1889, 
Wilhelm Boldt and Johanna Boldt, his wife, conveyed 
to their son Rudolph Boldt, whe was then a minor, a 
quarter section of land, specifically described in the 
pleading, the conveyance being without consideration, 
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and its purpose the hindering and defrauding the bank 
and other creditors of Wilhelm Boldt; that on June 16, 
1891, Rudolph Boldt, in furtherance of the scheme to 
defraud the bank and creditors of Wilhelm Boldt, con- 
veyed the title of the land to his mother, Johanna Boldt, 
and for the conveyance there was no consideration; that 
on July 8, 1891, Johanna and Wilhelm Boldt, in further 
pursuance of the fraudulent purposes ascribed to them 
by the pleading, without any consideration therefor, con- 
veyed the title of the land to Rudolph Boldt; that the 
several conveyances noticed were of dates prior to the 
bank’s judgment, but subsequent to the existence of the 
debt upon which the judgment was predicated. The 
prayer was that the several conveyances be annulled, 
the land be ordered sold, and the proceeds applied to the 
satisfaction of the bank’s judgment. For the Boldts 
there was filed an answer, in which it was stated that 
the land involved in the litigation was acquired from the 
United States by Wilhelm and Johanna Boldt by virtue 
of an entry under, and compliance with, the provisions © 
of the homestead act, and that the patent was issued to 
Wilhelm Boldt November 1, 1873, and was at that time 
prior thereto, from time of entry and continuously to the 
date of the last conveyance to Rudolph Boldt, in the pos- 
session of, and improved and cultivated by, Wilhelm and 
Johanna Boldt as their homestead. It was further an- 
swered that during the month of April, 1879, and long 
prior to the time the judgment debt had its inception, 
and when Wilhelm Boldt was free from debt and he and 
his wife were in occupancy of the land as a homestead 
and it was exempt, it was agreed that the title to the 
property should be conveyed to the wife, to remunerate 
her for thé labor which she performed in and about its 
acquisition; that the first deed to Rudolph Boldt was 
executed to in part carry out this agreement, the parties 
having been advised that a conveyance direct from the 
husband to the wife would be ineffective; that it was 
of the arrangement that Rudolph Boldt, the son, would 
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convey to Johanna, the mother, upon request that he do 
so; that he was asked to convey the title to her, and did 
so by the deed of date June 16, 1891. It was further of 
the answer that the second deed to Rudolph Boldt, the 
one of date July 8, 1891, was with the consideration that 
he would furnish support and maintenance to his father 
and mother during the remainder of their lives, also as- 
sume the payment of a mortgage on the land in the 
principal sum of $1,400. The contract in regard to the 
matters which we have last stated was in writing, and a 
copy of. it was attached to the answer. There was a 
specific, also a general, denial of the fraudulent intent 
alleged in the petition, and it was pleaded affirmatively 
that all the conveyances drawn into question were exe- 
cuted prior to the note which had evidenced the judg- 
ment debt. The answer further contained an admission 
of the recovery of the judgment, and a general denial of 
each and every matter stated in the petition which the 
answer did not admit. The reply contained an admis- 
sion of all things set forth in the first paragraph of the 
answer, except the statement that the original entry of 
the land under the homestead act had been by Wilhelm 
and Johanna Boldt jointly; as to each other plea of the 
answer the reply contained a general denial. This ad- 
mitted the homestead entry by Wilhelm Boldt, the issu- 
ance of a patent for the land to him, and his and his 
wife’s continuous possession of the land to the date of 
the conveyance to Rudolph Boldt. A motion on behalf 
of the bank for judgment upon the pleadings was sus- 
tained, and a decree was rendered, the journal entry of 
which was as follows: “Now, on this 18th day of Febru- 
ary, A. D. 1896, this cause came on to be heard on mo- 
tion df the plaintiff for judgment upon the petition, 
answer and reply, and was submitted to the court, 
on consideration whereof the court finds that the deeds 
set forth in said petition were made with the intent to 
hinder, delay and defraud creditors, of all of which said 
grantees had full knowledge at the time of receiving the 
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same. The court further finds that said grantees paid 
no consideration whatever for said deeds. The court 
also finds that there is due from the defendant Wilhelm 
Boldt to the plaintiff on the judgment set forth in said 
petition the sum of $3,061. It is therefore considered 
by the court that the deed of conveyance from Wilhelm 
Boldt and Johanna Boldt to Rudolph Boldt, the deed 
from Rudolph Boldt to Johanna Boldt, the deed from 
Johanna Boldt and Wilhelm Boldt to Rudolph Boldt, 
for the southeast quarter of section 25, in township 22 
north, of range 6 east of the sixth P. M., in Cuming 
county, be, and the same are hereby, vacated, set aside, 
and annulled, and that said land be subjected to the pay- 
ment of the debt set forth in said petition, and the sheriff 
of Cuming county is directed to proceed, as upon execu- 
tion, to sell said land and bring the proceeds thereof into 
court for the purpose of having the same applied toward 
the payment of said judgment and costs of suit, taxed 
at $ Aue 

The cause has been presented to this court for re- 
view. Prior to a submission of this case a dismissal of 
the proceeding was moved for the bank, on the ground 
that the amount of the judgment debt had been paid sub- 
sequent to the decree herein, and the debt judgment re- 
leased, and the same matter is now argued. That the 
amount of the judgment against Wilhelm Boldt has been 
paid, and the judgment discharged since the decree in the 
present case is not effectual against the further prosecu- 
tion of this proceeding by the other parties interested, or 
by all parties, the deeds by whom and to whom were an- 
nulled by the decree. 

The main contention is that the determination of the 
trial court, that the bank was entitled to judgment upon 
the pleadings, was erroneous. It has been established 

‘that, where a cause is submitted in the manner this was, 
solely upon the pleadings, it must appear therefrom that 
the party seeking and to whom affirmative relief is 
granted was entitled thereto; and the question presented 
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is not upon whom is the burden of proof, but, upon the 
facts pleaded, who should recover judgments. See State 
v. Lincoln Gas Co., 88 Nebr., 33. 

That the conveyances in question were between rela- 
tives and alleged to be without consideration, if it be con- 
ceded, for the sake of the argument, that the answer 
pleaded no sufficient consideration, do not, as a matter of 
law, establish a fraudulent intent as accompanying their 
executions. The question of fraud is always one of fact; 
and in the transactions in litigation herein, as developed 
by the pleadings, the inquiry was one of fact, with the 
burden of proof cast upon the answering parties. See 
Tillaua v. Tillaux, 47 Pac. Rep. [Cal.], 69; Smith v. Mason, 
55 Pac. Rep. [Cal.], 148; Stevens v. Carson, 30 Nebr., 544. 
There was sufficient alleged of the homestead character 
of the property—a portion of it being admitted, and part 
denied by the reply—to warrant or demand the reception 
of proof on the subject, notwithstanding there was no 
allegation of the value. See Telschow v. House, 32 8. W. 
Rep. [Tex.], 153; Central Kentucky Lunatic Asylum v. Cra- 
ven, 32 S. W. Rep. [Ky.], 291; Gallagher v. Keller, 23 8. 
W. Rep. [Tex.], 296; Afueller v. Conrad, 52 N. E. Rep. 
[ll], 1081. It follows that the judgment for the bank 
upon the pleadings was wrong. 


REVERSED AND REMANDED. 


Drern, WELLS & Company v. P. F. Hopass mr at. 
Firep NOVEMBER 23, 1899. No. 9,014. 


1. Appeal Bonds: APPROVAL. The requirement of statute that an 
appeal undertaking be approved by a county judge is mandatory, 
and it must be presented for approval within ten days from the 
rendition of the judgment. 


2. Legal Holidays: Sunpays: Courts. No court can be opened, nor 
any judicial business be transacted, on Sunday, or on any legal 
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holiday, except certain matters specifically designated in the 
statutes. 


: APPEAL BoNnDs: APPROVAL. Where the time for 
furnishing an appeal bond on the tenth day from the date of 
the judgment expires on a Sunday, ordinarily the approval may 
be of the following day, or Monday. 


:———. The approval by a county judge of 
an appeal bond on a legal holiday, if in the nature of a judicial 
act, is not within the inhibition of section 38, chapter 19, Com- 
piled Statutes, which provides that “no court can be opened, 
nor can any judicial business be transacted, on Sunday, or on 
any legal holiday,” and the approval is valid. 


5. Appeal Bonds: AMENDMENTS. An appeal undertaking must be in 
double the amount of the judgme=t and costs. If insufficient in 
amount, it may be amended. 


Error from the district court of Lancaster county. 
Tried below before Haut, J. Reversed. 


C. 8. Rainbolt and Mockett & Polk, for plaintiff in error. 
Lamb & Adams, contra. 


HARRISON, ©. J. 


On March 7, 1895, an action of replevin was instituted 
in the county court of Lancaster county to recover the 
possession of certain articles of personal property. The 
property was taken under the writ issued, and, on execu- 
tion and delivery of a bond, was delivered to the plain- 
tiffs. Issues were joined in the county court, and the 
jury called, and before whom there was a trial, rendered 
the following verdict: “We, the jury, impaneled and 
sworn in this cause, find that the right of property and 
possession of the goods replevied in this cause was, at 
the time this action was commenced, in the plaintiff, and 
we assess its damages in the premises at $286.30.” In 
the transcript of the proceedings the foregoing entry is 
immediately followed by this: “It is therefore con- 
sidered that the plaintiff recover of the defendants its 
damages aforesaid, with costs of this suit, taxed at 

23 
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$103.70.” It further appears in the transcript that on 
April 22, 1895, an appeal bond was filed and approved; 
that it was in the sum of $100, and signed by Noah 
Hodges as surety, who was also a defendant in the action, 
and had answered therein disclaiming any interest ex- 
cept a claim of $5 due him for storage of the property 
involved in the suit. There is also an entry of date May 
6, 1895, from which it appears that objection had been 
made to the appeal bond, and defendants, on motion, 
were granted leave to file a new appeal bond, which 
they did on May 7, 1895. The new bond was signed by 
a person who was not a party to the suit, and was in the 
same amount as the former undertaking—$100. After 
the cause had been transferred to the district court coun- 
sel for plaintiffs filed a motion to dismiss the appeal, 
which read as follows: 

“Comes now the plaintiff and moves the court to dis- 
miss the appeal in this cause for the following reasons: 

“1, No appeal bond has been filed within ten days from 
the date of the judgment, as is required by law. 

“2. No bond for the amount required by law has been 
filed. 

“3, The court had no authority to file and approve the 
bond in said case filed on the 7th day of May, 1895. 

“4, Noah Hodges, the surety on the bond filed for ap- 
peal, is and was a party to the suit.” 

On hearing, this motion was overruled, and for the 
plaintiffs there was filed the following: “Comes now the 
plaintiff and moves the court for an order requiring the 
defendants to file a good and sufficient appeal bond in 
the sum of $780, as required by law, for the reason that 
the bond now on file for $100 is wholly inadequate,” 
which was overruled, as was also an application for a 
rehearing on the motion. The issues were then made 
up, a trial ensued, and there was a verdict and judgment - 
for defendants. The plaintiffs have prosecuted an error 
proceeding to this court. 

As we have seen, in the district court there was a mo- 
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tion to dismiss the appeal, several reasons being as- 
signed why such action should be taken, one of which 
was that no appeal bond had been filed within ten days 
of the time of rendition of judgment, and another that 
what had been filed as an appeal bond was insufficient in 
amount. In regard to the first ground of the motion 
which we have stated, the record discloses that what at 
least purported to be an appeal bond was filed in the 
county court, and approved of date April 22, 1895. The 
date of the judgment was April 11, 1895. An undertaking 
should have been executed and approved by the county 
judge within ten days from the rendition of the judg- 
ment. See Code of Civil Procedure, sec. 1007; Com- 
piled Statutes, ch. 20, sec. 26. 

April 21 was the tenth day; but it was Sunday, and 
was to be excluded. See Code of Civil Procedure, sec. 
895. If the tenth day of the time within which an appeal 
bond must be given falls on a Sunday, it shall be ex- 
cluded, and the undertaking may be given on the follow- 
ing Monday. See Monell v. Terwilliger, 8 Nebr., 360. In 
the matter of the appeal in the case at bar, the following 
Monday, April 22, 1895, was a legal holiday, and “No 
court can be opened, nor can any judicial business be 
transacted, on Sunday, or on any legal holiday, except— 
1st. To give instructions to a jury then deliberating on 
their verdict. 2d. To receive a verdict or discharge a 
jury. 3d. To exercise the powers of a single magistrate 
in a criminal proceeding. 4th. To grant or refuse a tem- 
porary injunction or restraining power.” See Compiled 
Statutes, ch. 19, sec. 38. The provisions of the statute, 
that the appeal undertaking be approved by the judge 
and filed within ten days, were mandatory. See 1 Ency. 
Pl. & Pr., 1007 and note; Hier v. Anheuser-Busch Brewing 
Ass'n, 52 Nebr., 144. The giving of an appeal bond was a 
proceeding in the cause (O’Dea v. Washington County, 8 
Nebr., 118), and its approval may have been an act ju- 
dicial in its nature, not merely ministerial; but was not 
a transaction of judicial business such as is prohibited 
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by the section of the statute we have quoted. See Spaul- 
ding v. Bernhard, 76 Wis., 368. 

It has been determined in this state that an action of 
mandamus will lie, and the writ issue, to require the 
approval of an appeal undertaking by a justice of the 
peace (State v. Clark, 24 Nebr., 318), which indicates that 
the act of approval was viewed as somewhat ministerial 
in its nature, and subject to control. 

The bond was insufficient in amount. The statute re 
quires it to be double the amount of the judgment and 
costs. See sections of the law hereinbefore cited. It 
was in the sum of $100. This was not even double the 
amount of the costs, if we allow the credit of costs paid 
by the appellant as disclosed by the record; and there 
‘should have been an order to amend within a stated 
time, by a designated date, and, in the event of a non- 
compliance, that the appeal stand dismissed. For the 
error indicated the judgment of the district court is 
reversed, and the cause remanded. 


REVERSED AND REMANDED. 


STATE OF NEBRASKA, APPELLEE, V. GERMAN SAVINGS 
BANK, APPELLANT. 


FILED NOVEMBER 23, 1899. No. 10,878. 


Appointment of Receiver: INSOLVENCY OF CORPORATION: RES JUDI- 
caTa. The order appointing a receiver for the defendant consti- 
tuted an adjudication that the corporation was insolvent; and 
no appeal having been taken therefrom, the order was forever 
afterwards conclusive upon that question against the bank. 


APPEAL from the district court of Douglas county. 
Heard below before Fawcett, J. Affirmed. 


Joel W. West, for-appellant. 


Ralph W. Breckenridge, contra. 
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NORVAL, J. 


Thrice this cause, or some phase of it, has made its ap- 

- pearance before this court, and twice opinions have been 
written upon questions presented for review. See State 
v. German Savings Bank, 50 Nebr., 734; State v. Faweett, 
58 Nebr., 871. A brief history of the case will assist in 
an understanding of the question now presented by the 
appeal. On July 18, 1896, the attorney general, on be- 
half of the state, presented a petition to the district 
court of Douglas county, in pursuance of the provisions 
of chapter 8 of the Compiled Statutes, entitled “Banks,” 
for the appointment of a receiver to take charge of the 
assets of the German Savings Bank of Omaha, and to 
wind up the affairs of the corporation. Notice of the ap- 
plication was accepted by the bank, and, at the time and 
place fixed for the hearing, the corporation, by its presi- 
dent and cashier, appeared, but did not resist the action 
sought; and the court being of the opinion that the show- 
ing made in the petition or application was sufficient to 
justify the appointment of a receiver, and no cause hav- 
ing been shown in opposition thereto, Thomas H. Mc- 
Cague was by the court appointed receiver of said bank, 
who qualified by giving the required bond, and at once 
entered upon the discharge of the duties of his trust. 
Subsequently the receiver made a report of the assets, 
accompanied by his estimate of their value, from which 
it appeared that they were insufficient to pay the liabili- 
ties of the bank. The district court entered an order 
that an assessment of eighty per cent be made on the 
subscribers of the amount of their respective subscrip- 
tions, and the receiver was directed to institute actions 
against the stockholders who should make default in the 
payment of the assessments. The bank moved for a va- 
cation of this order, which motion was denied, and the 
bank appealed to this court, which resulted in a reversal 
of the judgment of the district court. See State v. German 
Savings Bank, 50 Nebr., 734. October 29, 1897, the dis- 
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trict court ordered the sale of certain assets of the bank. 
The receiver made sale in compliance with said order, 
and on November 13, 1897, made report thereof to the 
court; and on the same day a rule was entered to show 
cause why such report should not be confirmed, a copy 
of which was duly served upon the bank. On November 
18, 1897, the sale was in part confirmed. Jebruary 8, 
1898, the receiver filed a report exhibiting an account of 
his receipts and disbursements, and an order was entered 
that “the court having examined said report, and that 
the same having been submitted to the German Savings 
Bank, and said bank having appeared in court by its 
president, C. J. Karback, two of its directors, George 
Heimrod and H. J. Meyer, and by its attorney, Joel W. 
West, Esq., and no objection having been made to said 
report, the same is hereby approved, and the disburse- 
ments therein set forth are ratified, and the items of ex- 
pense are allowed.” In November, 1898, certain cred- 
itors of the bank filed applications for an order directing 
a sale of the remaining assets of the bank in the hands 
of the receiver, and on-January 14, 1889, the district 
court entered of record an order directing the receiver, 
at a date named, to sell all the assets belonging to the 
bank, including its real estate. The bank took excep- 
tions to this last order, and prayed the court to fix the 
amount of supersedeas bond to be given by the corpora- 
tion; and the court refused so to do, a proceeding in 
mandamus was instituted in this court. See Stale v. 
Fawcett, 58 Nebr., 371. The order of January 14, 1899, 
directing the sale of the bank assets, is now before us for 
consideration. 

The scle question we are asked to determine is whether 
the district court had jurisdiction to make the order. 
It is argued by counsel for the bank that no such power 
existed until there had been entered a decree in the 
cause adjudging the insolvency of the corporation, and 
ordering the affairs to be wound up. It is true the record 
fails to disclose that there ever has been any specific 
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formal finding that the German Savings Bank was in- 
solvent; but the orders made in the premises by the 
district court have, in effect, if not in so many words, 
adjudicated the insolvency of the corporation. The peti- 
tion of the attorney general for the appointment of a 
receiver squarely tendered such issue. It was therein 
specifically alleged “that the said bank is in fact insolv- 
ent and doing an unsafe and unauthorized business, and 
is jeopardizing the interest of the depositors.” At the 
time the order now assailed was made no pleading had 
been filed by the bank, or any person, controverting the 
said averment contained in the petition or application 
for a receiver, but up to that time the truthfulness of 
the allegation was admitted by the continued silence of 
the bank and its officers. The order appointing the re- 
ceiver herein does substantially determine the question 
’ of solvency. We quote from the order the following: 
“And it appearing to the court that the defendant has 
accepted service of notice of the hearing upon said ap- 
plication and waived any objection upon its part to the 
time limited in the former order of the court within 
which defendant should show cause, if any there be, 
why the prayer of the petition should not be granted and 
a receiver appointed, as therein prayed, and said cause 
having been heard by the court, the defendant, by its 
president and cashier, being present in open court, being 
of the opinion that the showing made in the petition 
herein is sufficient for the appointment of a receiver, and 
no cause shown why said receiver should not be ap- 
pointed, it is therefore hereby ordered and adjudged 
that a receiver be appointed for the defendant; * * * 
and upon due consideration Thomas H. McCague is 
hereby appointed receiver of said German Savings 
Bank” etc. The insolvency of the bank being the ground 
upon which a receiver was asked in the petition, and 
the court having found the averments of the petition 
sufficient, the finding and order of the court were an 
adjudication that the bank was insolvent. No appeal 
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was ever taken from-that order, and the adjudication 
is final and conclusive upon that question. It is now 
too late to review the correctness of that decision, more 
than one year having elapsed since the order appointing 
the receiver was made. Suppose a petition for receiver 
should be presented in a mortgage foreclosure on the 
ground of the insolvency of the mortgagor and the inade- 
quacy of the property to pay the mortgage, and the court, 
on the hearing, should find the application sufficient and 
appoint a receiver, and no appeal is taken from the order, 
could the mortgagor thereafter assail any order or di- 
rections given by the court to the receiver on the ground 
that his insolvency and the inadequacy of the mortgaged 
property to pay the debt had not been adjudicated? To 
state the proposition is to evoke an answer in the nega- 
tive, for the very obvious reason that those matters were 
determined and set at rest by the order appointing the- 
receiver. So in the case in hand, the order appointing 
McCague as receiver of the German Savings Bank de- 
termined that the corporation was insolvent, and the 
question is no longer an open one. The proper time for 
the bank to have made that defense was before the re- 
ceiver was appointed. It can not do so now. The ques- 
tion of insolvency having been adjudicated, the court was 
not without jurisdiction to order the real estate sold. 
There is nothing in the two previous decisions, heretofore 
cited, which is inconsistent with the views herein ex- 
pressed. The order is 
AFFIRMED. 


ANTON HYDOCK ET AL. V. STATE OF NEBRASKA, 
Firep NovEMBER 23, 1899. No. 10,742. 
1. Contempt: DisoBEDIENCE or ORDER. One who willfully disobeys 


and defies a valid restraining order is guilty of contempt of 
court. 
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: ProcEDURE: CRIMINAL Law. Proceedings in contempt are in 
their nature criminal, the rules of strict construction applicable 
to criminal prosecutions obtain therein, and presumptions and 
intendments will not be indulged to sustain a conviction for con- 
tempt of court. 


Error to the district court for Douglas county. Tried 
below before Fawcert, J. Reversed in part. 


H. H. Baldrige and R. B. Montgomery, for plaintiffs in 
error. 


C. J. Smyth, Attorney General, and Thomas & Nolan, for 
the state. 


NoRVAL, J. 


Thomas H. Ensor and Anton Hydock, respectively, 
mayor and policeman of South Omaha, were adjudged 
guilty of contempt of court upon an information charg- 
ing them with the violation of a restraining order issued 
out of the district court of Douglas county, and a fine of 
$200 was imposed upon each of them. Each has prose- 
cuted a petition in error, to obtain a reversal of the said 
judgment and sentence. The sole complaint is that the 
evidence adduced is insufficient to sustain the finding. 
On April 1, 1899, the registrars of the south ward of the 
city of South Omaha were engaged in the registration 
of the electors of said ward. Ed Johnson, who was a 
resident and elector of the ward, appeared at the place 
of registration, and, as he had the legal right to do, at- 
tempted to act as challenger. Some time in the after- 
noon of said day said Johnson was forcibly, and against 
his will, ejected from the place of registration by said 
Anton Hydock and one Patrick Morrissey, a police cap- 
tain of said city, and was refused permission to appear 
before the registrars and challenge persons who pre- 
sented themselves for registration. Thereupon Johnson 
obtained from the district court an order restraining 
Thomas H. Ensor, mayor of South Omaha, John C, Car- 
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roll, chief of police in said city, Patrick Morrissey, a cap- 
tain of the police, and said Anton Hydock, a policeman, 
and all members of the police force of said city, and all 
persons acting under them, from interfering with John- 
son in the exercise of his right as challenger at the regis- 
tration. This order was served upon Hydock at 5:13 
P. M. of said day, upon Morrissey at 5:15, upon Ensor 
at 6:34 and upon Carroll at 6:57. Almost immediately 
after the restraining order was served upon Hydock and 
Morrissey, and before the same was served upon Ensor, 
Johnson was seized by Hydock and one Aley and taken 
from the place of registration. They claimed to have 
arrested Johnson for disturbing the peace, but the evi- 
dence fails to disclose any infraction of the law by him. 
On the other hand, it appears that Johnson merely at- 
tempted to go into the room where the registrars were 
in session at the time he was seized. The evidence fully 
establishes that Hydock willfully violated and disobeyed 
the restraining order of the district court, after he had 
received actual notice of the issuance thereof, and the 
same had been personally served upon him. Hydock 
was, therefore, guilty of contempt of court. The proofs 
as to Ensor are entirely different. He was not present 
at the session of the registrars when Johnson was ejected 
from the building, but was more than half a mile distant. 
The restraining order had not then been served upon 
him, and there is an entire failure of proof to show that 
Ensor even knew that a restraining order had been al- 
lowed. On the other hand, Ensor testified positively 
that he was not aware of the granting of the order at 
the time it was violated by Hydock. After the restrain- 
ing order had been disobeyed by the latter, Ensor was 
apprised of the fact and, when the restraining order was 
served upon him, he was in the act of writing a note to 
the police officers not to interfere with Mr. Johnson, but 
to obey and respect the order of the court. We have 
repeatedly held that proceedings in contempt are in 
their nature criminal, and no intendments will be in- 
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dulged to sustain a conviction for contempt of court. 
See Hawes v. State, 46 Nebr., 149; Wilcox v. State, 46 
Nebr., 402; O’Chandler v. State, 46 Nebr., 10; Zimmerman 
wv. State, 46 Nebr., 18. It is therefore necessary to estab- 
lish guilt beyond a reasonable doubt. As to Hydock, the 
evidence of guilt meets the standard required; but as to 
Ensor, his guilt is not established beyond a reasonable 
doubt. The judgment as to Hydock is affirmed, but the 
judgment against Ensor is reversed for the want of evi- 
dence to sustain it. 
JUDGMENT ACCORDINGLY. 


WILLIAM RICHARDSON V. FRANK THOMPSON, EXECUTOR, 
ET AL. 


FILED NOVEMBER 23,1899. No. 10,622. 


Proceeding in Error: Parties: Dismissat. All the parties to a joint 
judgment, or who may be affected by the modification or rever- 
sal thereof, must be made parties in this court upon proceeding 
in error, and a failure to do so is a ground for dismissal, if the 
objection is seasonably made. 


Error from the district court of Douglas county. 
Tried below before Scorr, J. Heard on motion to dis- 
miss the proceeding in error. Jfotion sustained. 


W. T. Nelson and Rush J. Thomson, for the motion. 


McCabe, McGilton & Rath and McGilton & Herring, 
contra. 


NoRVAL, J. 


This is a motion to dismiss the petition in error be- 
cause, while Boswell R. Wiles and Elizabeth E. Wiles, 
defendants in the court below, were made defendants 
in error, no summons in error has been served upon 
either of them. The suit was instituted in the district 
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court by Frank Thompson, executor, and Joe R. Lane, 
administrator with the will annexed of James Thomson, 
deceased, -to foreclose a mortgage executed by Boswell 
R. and Elizabeth E. Wiles. William Richardson was 
also made a defendant, who filed a cross-petition praying 
the foreclosure of a tax-sale certificate upon the mort- 
gaged premises. A general demurrer to the cross-peti- 
tion was interposed by the plaintiffs, and the cross-peti- 
tion dismissed. William Richardson prosecuted error to 
this court, making all the other parties to the suit in the 
district court defendants in error herein; but no summons 
in error has been served on either of the Wiles, nor have 
they made a voluntary appearance in this court. 

_ We have repeatedly held that in an error proceeding 
all the parties to a joint judgment must be made parties, 
either plaintiff or defendants in error, and if not, the 
petition in error will be dismissed when the objection is 
seasonably made. See Wolf v. dfurphy, 21 Nebr., 472; 
Hendrickson v. Sullivan, 28 Nebr., 790; Curten v. Atkinson, 
29 Nebr., 612, 36 Nebr., 110; Consaul v. Sheldon, 35 Nebr., 
247; Andres v. Kridler, 42 Nebr., 784; Polk v. Covell, 43 
Nebr., 884; Farney v. Hamilton County, 54 Nebr., 797. 
As we understand the doctrine of the cases, it is that all 
parties to a cause in the trial court who may be affected 
by the modification or reversal of the judgment must be - 
made parties to the proceeding to review said cause. If 
one can not be affected by the error proceeding, he need 
not be made a party, although a party to the record in 
the court below (Kuhl v. Pierce County, 44 Nebr., 584), 
and this doctrine is abundantly sustained by the authori- 
ties. 

Tfunderlock v. Dundee Mortgage & Trust Investment Co., 
88 Ind., 189, was a suit to foreclose a real estate mort- 
gage, the mortgagors and. prior mortgagee being made 
defendants. <A decree of foreclosure was entered, a per- 
sonal judgment was rendered against the mortgagors, 
and the lien of plaintiff was made junior to the lien of a 
prior mortgage. Plaintiff appealed, without making the 
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mortgagors parties to the appeal. On motion of the 
appellee, the prior incumbrancer, the appeal was dis- 
missed because the mortgagors were not made parties to 
the appeal, the court holding that all parties to the judg- 
ment below affected thereby must be made parties to the 
appeal, or the appeal will be dismissed when the ques- 
tion is seasonably made upon the omission. To the same 
effect are State v. Hast, 88 Ind., 602; Garside v. Wolf, 135 
Ind., 42; Elliott, Appellate Procedure, 138; Hquitable 
Mortgage Co. v. Lowe, 53 Kan., 39; Central Kansas Loan & 
Investment Co. v. Chicago Lumber Co., 58 Kan., 677; Hyde 
Park Investment Co. v. First Nat. Bank, 56 Kan., 49. There 
can be no doubt that Boswell R. Wiles and Elizabeth E. 
Wiles might be prejudiciaily affected by a reversal of 
the judgment. Richardson, by his cross-petition, sought 
to establish a tax lien upon their property; and a rever- 
sal of the judgment might lead to the establishing of a 
lien for taxes, which was denied by the trial court. The 
dismissal of the cross-petition was a judgment in favor 
of Boswell R. and Elizabeth E. Wiles, as well as in be- 
half of the plaintiffs below. As the record discloses that 
two of the parties who may be affected by the reversal of 
the judgment have not been served with process, nor 
made their appearance in this court, and as it is now too 
late to bring them into court, more than a year having 
elapsed since the rendition of the judgment sought to be 


reviewed, the petition in error is 
DISMISSED. 


JARVIS N. BurR v. Harrier M. HENRY. 
Fitep NOVEMBER 23,1899. No. 9,041. 


Transcript for Review: AUTHENTICATION: DismissaL. A proceeding in 
error will be dismissed where a copy of the final judgment in- 
cluded in the transcript is not authenticated by the certificate of 
the clerk of the trial court. 
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Error from the district court of Webster county. 
Tried below before BraLL, J. Proceeding in error dis- 
missed. 


James MeNeny, J. S. Gilham and R. MecNitt, for plaintiff 
in error. 


J. M. Chaffin and George R. Chaney, contra, 


Norvau, J. 


This cause originated before a justice of the peace of 
Webster county, where the plaintiff obtained judgment. 
The defendant appealed to the district court,.and, from 
the briefs we learn that he was again unsuccessful. He 
has come to this court for redress. : 

The petition in error must be dismissed, for the reason 
that copies of the pleadings and final judgment are in 
no manner authenticated by the certificate of the clerk 
of the trial court. Appended to the record lodged in 
this court is the certificate of the clerk of the district 
court stating “the foregoing to be a true, correct and 
perfect copy of the transcript in the case of Harriet 
M. Henry v. Jarvis N. Burr, as appears from the files and 
record of my office.” This is merely an authentication 
of the copy of the transcript of the justice of the peace, 
made for the purpose of appealing to the district court, 
and such certificate does not include either the pleadings 
filed in the district court or the final judgment therein 
rendered. For the omission of a proper certificate we 
have not acquired jurisdiction of the cause. See AMfcDon- 
ald v. Grabow, 46 Nebr., 406; Union P. R. Co. v. Kinney, 
47 Nebr., 398. The petition in error is, therefore, 


DISMISSED, 
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OmauaA LOAN & TRUST COMPANY, APPELLEE, V. MARY 
ANN FITZPATRICK, APPELLANT. 


FILED NOVEMBER 23, 1899. No. 9,024. 


i. Conflicting Evidence: REviEw. A finding of the trial court upon 
conflicting evidence will not be disturbed or reviewed. 


2. Judicial Sales: APPRAISEMENT. The appraisement of property for 
the purposes of judicial sale, as being too low, can be assailed 
only for fraud. 


APPEAL from the district court of Douglas county. 
Heard below before POWELL, J. Affirmed. 


I. J. Dunn, for appellant. 
Francis A. Brogan, contra. 


NorvVAL, J. 


This appeal was taken from an order confirming a 
sale of real estate, the sole objection being that the prop- 
erty was appraised too low. The evidence adduced by 
the defendant tended to establish that the real estate 
was worth a much larger sum than was fixed in the ap- 
praisement, while the proof introduced on behalf of the 
plaintiff was to the effect that the property was not 
worth more than the figure at which it was appraised. 
We must refrain from weighing conflicting evidence, 
farther than to ascertain that it sustains the finding. 
There is an entire lack of evidence to establish fraud 
in making of the appraisement. The order appealed 
from. is 

° AFFIRMED. 
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First NATIONAL BANK OF BROKEN Bow V. JAMES 
STOCKHAM ET AL. 


FrLeD NOVEMBER 23,1899. No. 9,035. 


1. Review: Drror: PResumMpPTIOoNsS. Error will not be presumed, but 
must be affirmatively revealed by the record. 


2. New Trial: TimE to FirE Morion. Except upon the ground of 
newly-discovered evidence, a motion for a new trial must be filed 
within three days after the verdict or decision was rendered, un- 
less the filing in time was unavoidably prevented. 


Error from the district court of Custer county. Tried 
below before GREENE, J. Affirmed. 


G. L. Gutterson, for plaintiff in error. 


John S. Kirkpatrick, L. EL. Kirkpatrick and A. R. Hum- 
phrey, contra. 


NORVAL, J. 


Frank Decious executed a promissory note in the sum 
of $150, and James Stockham and C. T. Halliday signed 
the note with him as sureties. The First National Bank 
of Broken Bow instituted an action on the note against 

. all the makers. A trial to a jury terminated in a ver- 
dict against Decious in favor of the bank, and against 
it and in favor of the other defendants. The plaintiff 
prosecuted a petition in error against all the defendants 
below, but on the special approvance of Decious object- 
ing to jurisdiction over his person, the proceeding in 
error was dismissed as to him. Numerous alleged .errors 
are assigned in the petition in error, and argued in the 
‘brief, but they can not be now considered, because it 
does not appear that plaintiff filed a motion for a new 
trial, presenting the questions now sought to be re- 
viewed, to the trial court within three days after the 
verdict was returned. The trial was had and a verdict 
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rendered on April 2, 1896. The record discloses that on 
May 1, following, there was filed a substituted motion 
for a new trial for one alleged to be lost. There is noth- 
ing in the record to indicate when the original motion 
was filed, if one was ever filed. We can not indulge the 
presumption that it was filed within the time fixed by 
statute. On the other hand, the presumption is in favor 
of the judgment below. Errors are never presumed, but 
must be disclosed by the record. See Wright v. State, 45 
Nebr., 44; American Investment Co. v. McGregor, 48 Nebr., 
779; Altna Ins. Co. v. Simmons, 49 Nebr., 811. The dis- 
trict court may have refused plaintiff a new trial because 
his motion therefor was not in time. Except for newly- 
discovered evidence, which is not the grounds relied 
upon herein for reversal, a motion for a new trial must 
be filed within three days after the verdict or decision, 
unless nnavoidabl¥ prevented. See Roggencamp v. Dobbs, 
15 Nebr., 620; Davis v. State, 31 Nebr., 240; Fitegerald v. 
Brandt, 36 Nebr., 683; Brown v. Ratner, 41 Nebr., 52. The 
judgment is 


AFFIRMED. 


SAMUEL §. BEEBE BET AL. V. GhorGre A. LATIMER. 
FILED NOVEMBER 23,1899. No. 9,026. 


1. Conversion: Ricnrs or Lienor. A person having a contract Lieu ox 
chattels, coupled with possession, may maintain an action for 
conversion against the owner of the property who has seized it 
in violation of the pledgee’s rights. 


2. Defective Petition: ANswER. A defective or ambiguous petition 
may be aided and its infirmities cured by the averments of the 
answer. 


3. Ruling on Motion. A motion which can not be granted in the form 
in which it is made is properly denied. 


4, Attorney’s Lien: AMOUNT: REMITTITUR. Evidence examined, and 


held to sustain a finding and judgment in favor of plaintiff for a 
certain amount 


240 
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Error from the district court of Madison county. 
Tried below before ROBINSON, J. Affirmed upon filing of 
remittitur. 


A. R. Oleson, Barnes & Tyler and Oleson & Oleson, for 
plaintiffs in error. 


Isaac Powers and George A. Latimer, contra. 


t 


SULLIVAN, J. 


This action was brought by George A. Latimer against 
Samuel S., John L. and Frederick Beebe, on the theory 
that the defendants had converted to their own use cer- 
tain property upon which the plaintiff had a contract 
lien coupled with possession. The district court tried 
the cause without a jury, found the issues in favor of 
the plaintiff, and rendered judgment accordingly. 

Briefly stated, the events out of which the litigation 
arose are as follows: Irederick Beebe was the owner of 
a stock of merchandise in the city of Norfolk, and Mrs. C. 
M. Jones was the owner of some real estate and other 
property. Mr. J. J. Jones, acting under a limited agency 
from his wife, agreed to trade her property for Beebe’s 
stock of goods. In pursuance of this agreement posses- 
sion of the store and stock was surrendered to Mr. Jones, 
who immediately turned over to Beebe a deed for the 
Omaha realty, together with the other property covered 
by the contract. By the terms of the contract it was 
further provided that Mrs. Jones should execute to 
Beebe her promissory notes for the difference between 
the agreed value of her property and the invoice value of 
the goods. This agreement Mrs. Jones refused to per- 
form and repudiated at once the entire transaction on 
the ground that it was not within the limits of her hus- 
band’s authority. Beebe declining to accept a return of 
the goods, and, refusing to reconvey the Omaha real es- 
tate, an action was commenced in the district court of 
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Douglas county to cancel the deed from Mrs. Jones and 
to compel restitution of the other property delivered by 
her husband in part performance of his contract. While 
the action was pending, Latimer, who is a lawyer doing 
business at Norfolk, rendered professional services for 
Mrs. Jones, and received from her the key to the store 
in which the goods were kept with assurance that he 
might retain possession of the property until his bill 
should be paid.. After the Douglas county litigation 
had been pending some months a compromise was ef- 
fected, by the terms of which Beebe agreed to take back 
the stock of merchandise and surrender to Mrs. Jones all 
the property obtained in the trade, except the Omaha 
real estate, which, on account of the incumbrances 
against it, was considered only of slight value. This 
agreement was consummated, and Beebe took possession 
of his goods, disregarding entirely Latimer’s alleged lien 
and possessory right. The plaintiff, contending that all 
the defendants were participants in the act by which 
he was dispossessed, has proceeded against them for 
conversion. 

It is quite evident that the validity of Latimer’s lien 
depended on the title of Mrs. Jones. If she had no title, 
then, of course, he had no lien. The record shows that 
Jones had authority to make an exchange of his wife’s 
property for Beebe’s stock of goods. It also shows that 
his authority was limited; but there is nothing to indi- 
cate that the special limitation, which related to the 
value of the goods, was known to Beebe. It also appears 
that Mr. Jones was in possession of the store for several 
days; that he sold goods in the usual course of business 
and received the proceeds of the sales. It is not disclosed 
that the money so received was tendered back at the 
time of the alleged rescission of the trade, or at any other 
time. There is evidence to the effect that Beebe was, 
during a considerable period, holding fast to the prop- 
erty received from Jones, and in other respects conduct- 
ing himself as though he regarded Mrs. Jones as the 
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owner of the merchandise. By putting Latimer in pos- 
session of the store, and giving him a lien on the stock 
as security for his claim, Mrs. Jones did an act which 
indicated that she did not consider the attempted re- 
scission effective. She testified that when the compro- 
mise was made she exacted of Beebe a promise to pay 
all claims against the property. If the trade had been 
rescinded, and the title to the goods had become again 
vested in Beebe, or if the title had never passed to Mrs. 
Jones, why should she trouble herself to make such an 
agreement? Bverything considered, we think the find- 
ing of the trial court, that Latimer had a valid lien, is 
sustained by sufficient evidence; but we think the court 
erred in awarding him a lien for $100. The value of 
plaintiff’s services, according to the evidence, was $30. 
Wis fees for taking depositions amounted to $25. He 
paid out for the benefit of Mrs. Jones $18, making his en- 
tire claim against her $68. Upen this amount he has 
been paid $5, and there is still due him the sum of $63, 
with interest thereon at the rate of seven per cent per 
annum from the date of the conversion, August 8, 1895. 
Plaintiff claims that he guaranteed the payment of other 
sums due from Mrs. Jones to persons who had rendered 
services for her; but if he did so, it is perfectly clear 
that his contingent liability was not covered by his lien 
on the property in question. 

It is claimed that the petition does not state a cause 
of action against all the defendants, and that the judg- 
ment is, therefore, erroneous. We think the pleadings, 
construed together, disclose an alleged joint liability; but 
if we are wrong upon this point, still the judgment is 
not for that reason subject to reversal, as the parties all 
joined in the motion for a new trial. A motion which 
can not be sustained in the form in which it is presented 
is properly overruled. See Knight v. Darby, 55 Nebr., 16; 
Cortelyou v. McCarthy, 53 Nebr., 479; Minick v. Huff, 41 
Nebr., 516; Gordon v. Little, 41 Nebr., 250. If the plaintiff 
shall, within thirty days from this date, remit from the 
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judgment the sum of $37 and the interest thereon, the 
judgment will be affirmed; otherwise it will be reversed. 


ATFFIRMED CONDITIONALLY. 


Lussprt & STEELE Vv. J. F. SIEBERLING & COMPANY ET AL. 
FILED NOVEMBER 23,1899. No. 9,030. 


1. Judgment: Lien on Lanp SuBpsEQqueNnTLyY PurcuHAsED. Real prop- 
erty, purchased by a judgment debtor subsequent to the rendition 
of judgment against him, is subject to the lien of such judgment ° 
as soon as the title vests in the debtor. 


2. : VENDOR AND VENDEE. Purchasers from such judg- 
ment debtor, who have actual or constructive notice of the lien, 
take the property charged with the lien. 

3. : IMPROVEMENTS. Permanent improvements erected 


upon such property which partake of the character of realty, 
whether constructed by the judgment debtor or his grantees, 
are bound for the satisfaction of the judgment lien. 


_ Error from the district court of Sheridan county. 
Tried below before KINIKAID, J. Affirmed. 


Thomas L. Redlon, for plaintiffs in error. 
W. W. Wood and Stewart d: Munger, contra. 


SULLIVAN, J. 


A. transcript of a judgment recovered by Sieberling & 
Co. against Emily.S. Hoyt and Edward B. Hoyt in the 
county court of Sheridan county was filed in the office 

_ of the clerk of the district court for said county, and en- 
tered upon the judgment record therein April 23, 1890. 
On June 28, 1892, Edward B. Hoyt purchased and be- 
came the owner of a vacant Jot in the village of Rush- 
ville, to which the judgment attached as a lien, under the 
provisions of section 18, chapter 20, Compiled Statutes, 
1899. This property was afterwards sold and conveyed 
to Lessert & Steele, who constructed upon it a large 
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store building which cost, with other improvements, 
about $2,000. The Hoyts being insolvent, this action 
was instituted by Sieberling & Co. to establish the lien 
of their judgment against the lot conveyed to Lessert & 
Steele, to have the amount and rank of other judgment 
liens determined, and to have the property sold for the 
satisfaction of all the liens against it. The several de- 
fendants filed separate answers, and the cause having 
been submitted upon the pleadings and evidence, the 
court rendered judgment in accordance with the prayer 
of the petition. Lessert & Steele complained of the de- 
cision, and by this proceeding in error bring the record 
here for review. They insist that the court erred in 
awarding the plaintiffs a lien on the property for an 
amount greatly in excess of its value at the time they 
purchased it of Hoyt. They claim that, to the extent 
they enhanced the value of the vacant lot by building on 
it and otherwise improving it, their equity is superior 
to that of the plaintiffs. 

The question to be decided is neither novel nor diffi- 
cult of solution. The governing principles are well es- 
tablished. The plaintiffs’ judgment became a lien on 
the lot as soon as the title to the property vested in Hoyt. 
See Colt v. DuBois, 7 Nebr., 391; Berkley v. Lamb, 8 Nebr., 
392; Duell v. Potter, 51 Nebr., 241. Lessert & Steele took 
their conveyance with constructive notice of the lien, 
and, for aught that appears to the contrary, with actual 
notice. If they saw fit to improve’ the premises under 
such circumstances, they can not well complain of the 
action of the plaintiffs in enforcing their judgment 
against the lot and the building which, by physical at- 
- tachment, had become a part of it. The general rule of 
law, supported by numerous adjudications both in this 
country and in England, is that, if the owner of real 
estate build a dwelling or other structure thereon with 
the intention of making it a permanent annexation to the 
soil, such building becomes immediately parcel of the 
land and subject to the liens and incumbrances existing 
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against the same. This rule is held to be applicable to 
conscious wrong-doers, and it has been enforced even 
against strangers to the title who had expended money 
in making improvements in consequence of a mere mis- 
take. See Bradley v. Osterhoudt, 13 Johns. [N. Y.], 404; 
Ogden v. Stock, 34 Ill., 522; Coombs v. Jordan, 3 Bland Ch. 
[Md.], 284; Webster v. Potter, 105 Mass., 414; Dame v. 
Dame, 38 N. H., 429; Ryall v. Rolie, 1 Atk. [Eng.], 175; 
Steward v. Lombe, 1 B. & B. [Eng.], 505. The precise 
question here presented for determination was de- 
cided adversely to the contention of the plaintiffs in 
error in Rounsaville v. Hazen, 39 Kan., 610, and in Taylor 
v. Morgan, 86 Ind., 295. In the latter case it was said: 
“A purchaser of real estate must take notice of judg- 
‘ment liens, and if, in actual ignorance thereof, he pur- 
chases and makes valuable improvements, he can not, 
by paying upon the judgment the value of the property 
without the improvements, release the property from 
the lien of the judgment if not fully paid.” The same 
principle was declared in Martin v. Beatty, 54 TIL, 100. 
We know of no case sustaining the view for which Les- 
sert & Steele contend. The conclusion of the trial court 
is right, and its judgment is, therefore, 
AFFIRMED. 


Henry C. PREDOHL ET AL. V. MARY O’SULLIVAN. 
FILeD NOVEMBER 23, 1899. No. 9,036. 


j. Lien of Judgment for Costs: CriminaL Law. By section 524 of the 
Criminal Code a judgment of the district court in favor of the 
state for costs is a lien on all real estate, within the county, 
owned by the accused at the time of docketing the cause. 


: ASSIGNMENT: STATUTE oF Limitations. The statute of limi- 
tations begins to run against the assignee of a Judgment in favor 
of the state from the time of the assignment. 


: EXPIRATION. Such judgment becomes dormant and ceases 
to be a lien on real estate at the end of five years from the date 
of the assignment. 
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4, Executions: Satz or ReaLtty: Inguncrion. Injunction is the ap- 
propriate remedy to prevent an execution sale of land for the 
satisfaction of a judgment which is neither a lien on the prop- 
erty nor a personal charge against the owner. 


Error from the district court of Cuming county. 
Tried below before Evans, J. Affirmed. 


Fannie O’Linn, for plaintiffs in error. 
P. M. Moodie, conira. 


SULLIVAN, J. 


This was an action by Mary O’Sullivan against Pre- 
dohl, Melcher and Phillips to enjoin an execution sale of 
certain Cuming county real estate of which the plaintiff 
claims to be the owner. The trial court overruled a gen- 
eral demurrer to the petition, and, defendants having 
failed to answer, judgment was rendered against them. 
The essential averments of the petition are as follows: 
That Daniel Crellin was convicted in the district court 
of Cuming county of the crime of manslaughter, and, on 
July 28, 1885, sentenced to imprisonment in the peniten- 
tiary, and to pay the costs of the prosecution, taxed at 
$646.33; that on the same day Jay D. Briggs, acting 
under a power of attorney from Crellin, conveyed to 
Edward K. Valentine the real estate in controversy; that 
on September 28, 1893, Valentine sold, and by deed of 
general warranty conveyed, said real estate to the plain- 
tiff, who has ever since owned and occupied the same; 
that the judgment for costs in favor of the state was a 
valid lien on the tract in question, and an apparent lien 
on another tract in Cuming county; that the last men- 
tioned tract was sold to the defendant Predohl by the 
sheriff to satisfy an execution issued on the state’s judg- 
ment against Crellin; that this sale was confirmed and 
satisfaction of the indement entered of record in the 
office of the clerk of the district court on October 8, 1885; 
that the land sold to Predohl did not belong to Crellin, 
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and was not subject to the lien of the state’s judgment; 
that some time prior to 1890 a judgment was rendered 
against Predohl, quieting the owner’s title to the prop- 
erty sold on execution; that in 1895, in proceedings to 
which the plaintiff herein was a stranger, Predohl ob- 
tained orders of the district court of Cuming county can- 
celing the entry of satisfaction in the case of the state 
against Crellin, reviving the judgment in his own name, 
and for the issuance of process to sell the real estate 
purchased by the plaintiff of Edward K. Valentine. It 
is further alleged in the petition that the plaintiff was 
without notice that the judgment against Crellin was 
unpaid, and that she bought the land on the faith of an 
abstract of title showing that there were no judgment 
liens against it. It is also alleged that, through the 
agency of the defendants, the plaintiff’s property is about 
to be sold to satisfy said judgment. 

Notwithstanding the very able and ingenious argu- 
ments of the learned counsel for the defendants, we are 
persuaded that the trial court was right in overruling 
the demurrer to the petition and making the temporary 
injunction perpetual. By the provisions of section 524 
of the Criminal Code the judgment in favor of the state 
for costs was a lien upon the real estate conveyed by 
Briggs to Valentine. It was not a lien upon the land 
sold under the execution, and consequently Predohl ac- 
quired no title by the sheriff’s deed. His money, how- 
ever, was rightfully received by the state, and properly 
applied to the satisfaction of its judgment. The rule of 
caveat emptor applied to the sale. The entry of satisfac- 
tion on the record terminated the state’s interest in the 
judgment. It may be that the purchaser, having ac- 
quired no title to the property, became subrogated to the 
rights of the state. For the purposes of this decision we 
will assume that he did become, by operation of law, 
substituted for the judgment plaintiff. But it was by 
the fact of payment, and not by the order of the court, 
that he became the equitable assignee and owner of the 
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judgment. The order of subrogation was, at most, a 
judicial confirmation of a previously existing equitable 
right. See Oliver v. Lansing, 57 Nebr., 352, 77 N. W. Lep., 
802. When Predohl became owner of the judgment the 
statute of limitations commenced, of course, to run 
against his right to enforce it by execution. At the ex- 
piration of five years the right was barred, the lien upon 
plaintiff's land became extinguished, and the court was 
powerless to restore it by an order of revivor. See Code 
of Civil Procedure, sec. 482; Flagg v. Flagg, 39 Nebr., 229. 
Another reason why the judgment of the district court 
should be affirmed is this: Mrs. O’Sullivan took her con- 
veyance on the faith of the record, which declared that 
there were no unpaid judgment liens against the prop- 
erty; and her equities are, therefore, superior to those 
of a party seeking to enforce a secret lien. Subrogation 
being a doctrine’ of equitable origin, its operation is al- 
ways controlled by equitable considerations. See 3 Pom- 
eroy, Equity Jurisprudence [1st ed.], sec. 1419. 

It is suggested that the plaintiff has an action against 
Valentine on the covenants of warranty contained in 
his deed, and that she may also sue the abstracter for 
making a false certificate, and thus obtain, by legal rem- 
edies, indemnity for the loss of her land. We think it 
entirely clear that the plaintiff, under the facts disclosed, 
was entitled to the relief awarded by the district court. 
Since the judgment to which Predohl became subrogated 
was not a lien on the plaintiff’s land, the only effect of 
the execution sale would be to cloud her title. The judg- 
ment of the district court is right, and is 


AFFIRMED, 
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SAMUEL R. KocHmrR v. ISABEL CORNELL. 


FILED NOVEMBER 23,1899. No. 9,044. 


pt 


. Married Women: Contracts. At common law a feme covert was in- 
capable of contracting a personal obligation 


: SEPARATE Property. In equity, prior to the en- 
actment of the married woman’s act, the separate property of a 
feme covert was liable for the satisfaction of her engagements 
made with reference to it. 


3. : : . By the enactment of chapter 53, Compiled 
Statutes, 1899, married women were given, as a legal right, the 
power to bind their separate property “which, in equity, they al- 
ready possessed. 


4. .— . A married woman can bind her separate 
property by contract to the same extent only that she could 
formerly bind it in equity. 


5. : : . The contract of a married woman can only 
be enforced against the separate estate which she possessed at 
the date of the contract. 


6. ——-—: ——~—-: ———. A mere hope of succession to an estate is 
not property. 


: ——--: ———: SUBSEQUENTLY ACQUIRED PROPERTY. Au- 
thority to contract with reference to, and upon the faith and 
credit of, the separate estate of a married woman does not in- 
clude an inheritance acquired after the making of a contract 
by her. . 


8. : : : . And in such case it is immaterial 
what the intention of the parties was at the time of the execu- 
tion of the contract, 


Error from the district court of Douglas county. 
Tried below before Scotr, J. Affirmed. 


Warren Switeler, for appellant: 


On a contract of a married woman there may be 
rendered against her a personal judgment, which will 
bind subsequently acquired property. See Jones v. 
Crosthwaite, 17 Ia., 398; Richmond v. Tibbles, 26 Ta., 476; 
Van Metre v. Wolf, 27 Ia., 345; Williamson v. Cline, 20 S. 
E. Rep. [W. Va.], 917. 
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George W. Cooper, contra. 


SULLIVAN, J. 


This action was brought by Samuel R. Kocher against 
Isabel Cornell and her husband to recover a money judg- 
ment. The question propounded by the record is this: 
Is the property which a married woman acquires by in- 
‘ heritance, after the execution by her of a contract of 
suretyship binding her separate estate in general terms, 
liable for the satisfaction of such contract? According 
to the doctrine of the common law, a feme covert was in- 
capable of contracting a personal obligation. Her own- 
ership of property was not even recognized. In equity, 
however, a different rule prevailed. Although she could 
not, according to the equity doctrine, create a personal 
liability against herself, her separate estate was liable 
for the satisfaction of engagements made with reference 
to it. Her contract was regarded as binding, not upon 
her, but upon her estate. The property, a8 was said in 
London Chartered Bank v. Lempriere, 4 LL. R., P. C., 597, 
was considered the real debtor. Our statute has greatly 
enlarged the capacity of married women to contract, 
but it has not entirely removed her ancient disabilities. 
The authority given her by section 2, chapter 53, Com- 
piled Statutes, 1899, is authority to contract with refer- 
ence to her separate estate. Its practical effect, since 
imprisonment for debt has been abolished, is to give 
legal recognition to the previously existing equitable 
power. In other words, the legislative design, it seems 
to us, was to give to married women, as a legal right, 
the power over their property which in equity they al- 
ready possessed. Tf we are right in regard to this, a mar- 
ried woman can bind her separate property now by con- 
tracts with reference to it, only to the same extent that 
she could formerly bind it in equity. Whether she pos- 
sessed power independent of statute to bind by contract 
property subsequently acquired, has been before the 
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English courts in several cases. In Pike v. Fitzgibbon, 
17 L. R., Ch. D. [Eng.], 454, Brett, L. J., discussing the 
question, said: “The decisions appear to me to come to 
this, that certain promises (I use the word ‘promises’ in 
order to show that in my opinion they are not contracts) 
made by a married woman, and acted upon by the per- 
sous to whom they are made on the faith of the fact 
known to them of her being possessed at the time of a 
separate estate, will be enforced against such separate 
estate as she was possessed of at that time, or so much 
of it as remains at the time of judgment recovered.” In 
the same case James, L. J., after observing that the point 
was not necessarily involved, took occasion to remark: 
“Tt is therefore sufficient to state as a warning in any fu- 
ture case that the only separate property which can be 
reached is the separate property * * * that a married 
- woman had at the time of contracting the engagement 
which it is sought to enforce.” The question was after- 
‘wards directly presented for decision in King v. Lucas, 
23 L. R., Ch. D. [Eng.], 712, and it was there held that the 
contract of a married woman could only be enforced 
against the separate estate existing at the date of the 
contract. Following these precedents it was decided in 
Ankeney v. Hannon, 147 U. §., 118, that, in the absence of 
special legislation, the property which a married woman 
obtained by inleritance after the execution of the con- 
tract upon which the action was brought was not bound, 
although there was an express declaration of her inten- 
tion to charge “her scparate estate, both real and per- 
sonal.” Other authorities supporting this view are: 
Crockett v. Doriot, 85 Va., 240; Filler v. Tyler, 91 Va., 458; 
Roberts v. Watkins, 46 1. J., Q. B. [Eng.], 552; Clark, Con- 
tracts, 280; 3 Pomeroy, Equity Jurisprudence [1st ed.], 
sec. 1123. A mere hope of succession to an estate is not 
property; and authority to contract with reference ‘to, 
and upon the faith and credit of, the separate estate of 
a married woman can not be said, by any fair construc- 
tion of language, to inelude it. The estate which Mrs. 
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Cornell acquired by inheritance was not her separate 
property at the time the obligation in suit was given, 
aud, therefore, it can not be said that the contract was 
made with reference to it. What the intention of the 
parties was in regard to the matter is not material, since 
the power to bind after-acquired property did not exist. 

In conferring upon married women a limited capacity 
to contract, it was quite natural that the legislature 
should make the grant of power commensurate only with 
the necessity fur it. The fundamental doctrine of lia- 
bility being that the wife’s separate estate should be held 
to answer for debts contracted on the faith of it, the re- 
quirements of the situation were fully met by the adop- 
tion of a statute making such debts a charge upon the 
estate in existence when the contract was entered into. 
Indeed, this conclusion seems to be the logical result of 
the past adjudications of this court holding that the en- 
gagements of a woman under coverture are without bind- 
ing force, except to the extent that they have been made : 
a specific or general charge upon her separate property. 
See Grand Island Banking Co. v. Wright, 53 Nebr., 574; 
State Savings Bank v. Scott, 10 Nebr., 88; Eckman v, Scott, 
34 Nebr., 817; Godfrey v. Megahan, 38 Nebr., 748; Buffalo 
County Nat. Bank v. Sharpe, 40 Nebr., 123. While, under 
the provisions of section 3, chapter 53, Compiled Statutes, 
1899, a married woman may be sued upon her contracts, 
the theory of the law still is that the property, on the 
faith of which she obtained credit, is the real debtor, and 
consequently constitutes the only fund from which a 
creditor may obtain satisfaction of his claim. The judg- 
ment of the district court is 

AFFIRMED, 
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FreD A. MILLER V. CHARLES E. WAITH ET AL. 
Firep NOVEMBER 23, 1899. No. 9,039. 


1, Voluntary Assignments: PARTNERSHIP Property. A deed of as- 
signment’ which purports to convey to the assignee all the as- 
signing partnership’s property, except such as is exempt from 
attachment or execution, is valid, and transfers the title to all 
the firm property to the assignee. 


2. : ACTION BY ASSIGNEE: CONVERSION. An assignee for the 
benefit of creditors, to whom possession of the trust property 
has been delivered, may maintain an action for conversion 
against one who wrongfully seizes such property. ° 

3. : REGISTRATION oF DEED. Such right is not divested 


by the mere failure to file the deed of assignment for record 
within twenty-four hours after its delivery. 


4. Partnership Property: Exrsprion. Individual partners can not 
claim as exempt any portion of the partnership property until 
after partnership debts have been liquidated. 


Error from the district court of Lancaster county. 
Tried below before Hau, J. Reversed. 


Mockett & Polk, Stewart & Munger, Doyle & Stone, EB. M. 
Coffin, Darnall & Kirkpatrick and C. 8. Rainbolt, for plain- 
tiff in error. 


Willard EF. Stewart and Stearns & Tyrrell, contra. 


SULLIVAN, J. 


This action was brought by Fred A. Miller in the dis- 
trict court of Lancaster county to recover of the defend- 
ants, Charles ©. Waite and others, the value of a stock 
of merchandise. The material averments of the petition 
are that the plaintiff, being the sheriff of Lancaster 
county, received on August 1, 1894, a deed of assignment 
whereby the Muir-Cowan Company, a partnership, organ- 
ized for the purpose of trade, and doing business in the 
city of Lincoln, transferred to him all of its property for 
the benefit of firm creditors; that the plaintiff took im- 
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mediate possession of the assigned estate, and on August 
11, 1894, filed the deed of assignment for record in the 
proper office; that after plaintiff had taken possession of 
the property here in question, and while he was exercis- 
ing exclusive control and dominion over the same, the 
defendants wrongfully seized and converted all of said 
property to their own use. The deed of assignment, 
which is made a part of the petition, is in the usual form, 
except that it contains this claim for exemptions: “The 
property claimed by us as exempt is five hundred dollars 
of the stock of Muir-Cowan & Co. for James Muir, and five 
hundred dollars of the stock of Muir-Cowan & Co. Louis 
A. Cowan.” The court sustained a general demurrer to 
the petition, and, the plaintiff electing to abide by his 
pleading, judgment was rendered in favor of the de- 
fendant. 

The judgment is manifestly wrong, and must be re 
versed. Section 2 of the act regulating assignments 
(Compiled Statutes, 1899, ch. 6) provides that the assign- 
- ment shall cover all the property of the assignor, except 
so much thereof as may be exempt from levy and sale on 
execution. Section 29 of the same law declares that 
every assignment which shall reserve to the assignor any 
interest in the assigned property shall be void. The de- 
fendants contend that under these provisions of the 
statute the deed from the Muir-Cowan Company to the 
plaintiff was ineffective as a transfer of the partnership © 
property. We think the deed was valid. It, in express 
terms, conveyed to Miller all the property and effects of 
the firm “not exempt from attachment and execution.” 
No part of the property was exempt (Wise v. Frey, 7 Nebr., . 
134; Lininger v. Raymond, 9 Nebr., 40), and the title to the 
whole of it, therefore, vested in the assignee, and was held 
by him in trust for creditors, notwithstanding the state- 
ment in the deed that each of the partners claimed an 
exemption. , 

Another contention of the defendants is that the as- 
signment was void because of the failure to record the 
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deed within twenty-four hours from the time of its execu- 
tion. Our view of the matter is that the title to the prop- 
erty passed to the assignee when the deed was delivered; 
and the precedents, so far as we know, are all to that 
effect. See Wells v. Lamb, 19 Nebr., 355; American v. 
Frank, 62 Ja., 202; Paulson v. Clough, 40 Minn., 494; 
Thompson v. Ellenz, 58 Minn., 301; Warner v. Jaffray, 96 
N. Y., 248; Nicoll v. Spowers, 105 N. Y.,1; Betz v. Snyder, 
48 O. St., 492. The failure to file a deed of assignment 
for record within the time fixed by statute would not, 
ipso facto, divest the assignee’s ownership of the trust es- 
tate. If such failure be regarded as a condition subse- 
quent, it would not, under the provisions of section 6 of 
the assignment law (Compiled Statutes, ch. 6), work a 
forfeiture of the assignee’s title in favor of a creditor who 
had not acquired a lien on the property. See Seal v. 
Duffy, 4 Pa. St., 274; Weber v. Samuel, T Pa. St., 499. 

According to the allegations of the petition, the seiz- 
ure of the stock of merchandise in question was a lawless 
act—an act done without color or claim of right; and 
the plaintiff might, therefore, on his mere possessory 
title, sue the defendants for conversion. Whatever may 
be the infirmities of Miller’s title, the defendants, even 
if they were creditors of the Muir-Cowan Company, could 
not lawfully seize the assigned property without legal 
process. The judgment of the district court is reversed, 
and the cause remanded for further proceedings. 


REVERSED AND REMANDED. 


GERMAN-AMERICAN BANK OF MILWAUKEE V. J. H. 
STICKLE ET AL. 


FiteED NOVEMBER 23, 1899. No. 9,015. 


1, Review: Evipence. A verdict, supported by competent evidence, 
will not be set aside simply because it does not comport with 


25 
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the conclusion which this court, as triers of fact, might have 
reached. : 


2. Evidence: Motive. Evidence is admissible which tends to show 
that a person had a motive for doing an act. 


3. Note: Execution: Eviprence. In the trial of an action on a prom- 
issory note, the execution of which is denied, evidence of facts 
and circumstances surrounding the parties, and attending the 
giving of the note is relevant. 


4. Default: Panties: JupGMENT. In an action against two or more 
persons, some of whom are in default, the court should, on the 
trial, render judgment against such as are in default, regardless 
of the finding on the issues between the plaintiff and contesting 
defendants. 


Error from the district court of Thayer county. Tried 
below before HASTINGS, J. Reversed. 


Richards & Dinsmore, for plaintiff in error. 
O. H. Scott and T. C. Marshall, contra. 


SULLIVAN, J. 


The German-American Bank of Milwaukee sued J. H. 
Stickle, M. H. Weiss, C. M. Weiss and I'rank Prachar 
upon a promissory note for $12,000. Prachar answered, 
denying the execution of the note. The other defendants 
did not plead, and were defaulted. The issue of fact 
raised by the pleadings was tried to a jury, and decided 
in favor of the answering defendant. The bank then 
moved for a new trial, but the application was denied, 
and a judgment rendered dismissing the action. It is 
now claimed, on behalf of plaintiff, that the verdict is 
not sustained by sufficient proof. We are not altogether 
satisfied with the finding of the jury; but, since it is sup- 
ported by a fair measure of competent evidence, and ap- 
proved by the trial court, we would not be justified in 
setting it aside on the ground that, as triers of fact, we 
would have reached a different conclusion. C. M. Weiss 
testified that the note was signed by Prachar in his pres- 
ence. Several experts in chirography called by the bank 
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added the weight of their opinions to his testimony. 
Prachar positively denied that the signature in question 
was his, and produced evidence bearing somewhat 
against the reputation for veracity of C. M. Weiss in the 
neighborhood where he lived. The jury compared the 
disputed signature with signatures of Prachar conceded 
to be genuine. This being, in substance, the whole of 
the evidence, we can not say that the finding based upon 
it is manifestly wrong. See People v. Gale, 50 Mich., 237; 
Rogers, Expert Testimony [2d ed.], 489. 

But it is asserted that the court erred in rejecting the 
plaintiff's offer to prove by the witness Pullen that the 
note in suit was given in renewal of another note for the 
same amount signed by all the defendants. We think the 
proffered testimony was relevant, and should have gone 
to the jury for what it was worth. The evidential fact 
was so related to the fact in issue that it would, in the 
state of the proof, logically influence the decision. Evi- 
dence is always admissible which shows that a person 
had a motive for doing an act. The obligation in suit was 
an accommodation note given at the instance, and for the 
benefit, of the Blue Valley Bank of Hebron. This being 
so, it doubtless would, in the absence of any explanation, 
severely tax the jury’s faith to believe that Prachar, a 
Thayer county farmer, assumed, from mere complaisance, 
so serious a risk. But it is very easy to perceive that 
the improbability of the transaction would be materially 
lessened, if it were shown that he was already bound for 
the debt, and that by signing the renewal note the day of 
payment was postponed. In Stephen, Digest of Evidence, 
article 3, it is said: “facts which, though not in issue, 
are so connected with a fact in issue as to form a part of 
the same transaction or subject-matter are deemed to be 
relevant to the fact with which they are so connected.” 
In a note to section 52, 1 Greenleaf, Evidence, the rule 
is stated as follows: “It will generally be found that the 
circumstances of the parties to the suit, and the position 
in which they stood when the matter in controversy oc- 
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curred, are proper subjects of evidence.” In discussing 
the subject of relevancy, in his work on the law of evi- 
dence, Wharton says: “If the hypothesis set up by the 
defendant is forgery, then all facts which are conditions 
of forgery are relevant. A party, for instance, sued on 
a bill, sets up forgery; to meet this hypothesis, it is ad- 
missible for the plaintiff to prove that the defendant, at 
the time of the making of the bill, was trying to borrow 
money.” See 1 Wharton, Evidence [8d ed.], sec. 20. In 
Douling v. Dowling, 10 Ir. Com. Law [Ir.], 241, it was 
held, in an action to recover for money loaned, that the 
poverty of the alleged lender was a relevant fact. In 
Marcy v. Barnes, 16 Gray [Mass.], 161, the question was 
whether the signature of Barnes to the note sued on was 
genuine. The note was given for money loaned to Baker 
& Co., and the defendant contended that his name was 
not on the note when it was delivered to the plaintiff. 
Evidence was received tending to show that before the 
loan was made Marcy ascertained, by inquiry, that Baker 
& Co. were worthless and that Barnes was financially 
responsible. The reasoning of the court in support of its 
conclusion that the proof was relevant is here given: “It 
was competent for the plaintiff to show that, before part- 
ing with his money, he exercised the reasonable precau- 
tion of making himself acquainted with the pecuniary 
responsibility of the parties to whom it was to be lent; 
and proof that he obtained information from a person, 
upon whose knowledge and judgment he believed he 
could confidently rely, that Baker & Co. were worthless 
and unfit to be trusted, but that Moses Barnes was a man 
of undoubted credit and ability, would have a tendency 
to create a high degree of probability that the loan would 
not have been made without the security afforded by his 
becoming a party to the note, and thus to show that his 
name must have been upon it when it was taken. This 
would be in conformity to the common experience that 
men of ordinary prudence consult their own interest, and 
use reasonable care in securing and preserving their own © 
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property, and therefore was a circumstance which, 
though by no means conclusive, yet had an important 
bearing upon the question at issue. See 1 Starkie, Evi- 
dence [1st Am. ed.], 487. And upon such a question, 
évidence of inquiries made by the party in interest, and of 
the information obtained in reply, is not obnoxious to 
the objection that it is mere hearsay, but it is primary 
and original. The whole, taken together, is a fact which, 
like any other fact, may be shown and established by any 
competent means of proof. See 1 Greenleaf, Evidence, 
sec. 101.” In the syllabus of Blomgren v. Anderson, 48 
Nebr., 240, this general rule is laid down: “The circum- 
stances surrounding the parties, their relations toward 
each other and the subject of the controversy at the time 
of the transaction involved, are proper subjects of proof.” 
That was a case in which the dispute was whether the 
plaintiff had a contract for wages or was working for 
his board and lodging. The trial court admitted evidence 
to show that at the time the plaintiff entered defendant’s 
service he was offered employment in the neighborhood 
at good wages. This court, holding the testimony to be 
relevant, remarked: “It bears directly upon the reason- 
ableness of the defendant’s claim, and is accordingly in 
some degree corroborative of the plaintiff’s evidence in 
his own behalf.” Other cases strongly supporting our 
conclusion that the rejected testimony of the witness 
Pullen should have been received are: Stevenson v. Stew- 
art, 11 Pa. St., 307; Trull v. True, 33 Me., 367; Nickerson v. 
Gould, 82 Me., 512; Woodward v. Buchanan, 5 L. R., Q. 
B. [Eng.], 285; Huntsman v. Nichols, 116 Mass., 521. 
Complaint is made because the jury were not instructed 
to return a verdict against the defendants who were in 
default. The course pursued by the trial court was en- 
tirely correct. The business of the jury was to try issues 
of fact, and, as between the plaintiff and the defaulted 
defendants, there was no issue of fact to try. The claim 
of the bank against J. H. Stickle, M. H. Weiss and C. 
M. Weiss was confessed, and judgment should have been 
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rendered accordingly. The court therefore erred in dis- 
missing the action. If this were the only error commit- 
ted, the cause would be remanded with direction to the 
trial court to render a proper judgment; but since the 
other error pointed out lies back of the verdict, the judg- 
ment is reversed, and a new trial awarded. 


REVERSED AND REMANDED. 


EpwIn E. Burr v. DONALD MCCALLUM. 


FILED DECEMBER 6, 1899. No. 9,040. 


1. Replevin: IssuE: DamMacrEs. In an action of replevin the inquiry 
is of the property in the possession of and wrongfully withheld 
from the plaintiff by the defendant at the commencement of the 
suit. There can be no recovery of damages by plaintiff for prop- 
erty of which the defendant had not possession or contro] when 
the case was begun. 


2. : : : EvipENncE. The verdict, to the extent it was 
for damages for property not taken under a writ of replevin, 
held not sustained by the evidence, but the contrary decided in 
regard to property taken, 


3. Instructions: Eviprncre. Actions of the trial court in giving and 
refusing to give instructions determined without prejudicial 
error, to the extent they embodied statements or matters rela- 
tive to the portion of the verdict which there was evidence to 
sustain. 


: REQUESTS. A jury should be charged to base its 
finding solely upon the evidence; but a failure in this regard is a 
non-direction and not fatal, if, for the complainant, there was 
not prepared and asked an instruction on the subject. 


Error from the district court of Webster county. 
Tried below before BEALL, J. Affirmed upon filing of re- 
mittitur. 


James McNeny, J. S. Gilham and R. McNitt, for plaintiff 
in error. 
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George R. Chaney, H. D, Walden and J. M. Chafin, contra. 


HarRIson, C. J. 


It appears that during a number of months prior to 
October 3, 1893, Ruth A. McCallum had in cribs belong- 
ing to plaintiff in error, in Guide Rock, this state, some 
“ear corn,” and on or about the date mentioned the de- 
fendant in error, who was acting for Ruth A. McCallum, 
who was his mother, was informed by plaintiff in error 
that he desired the corn removed from the cribs, and he 
offered to aid in procuring another place to which the 
corn might be transferred and stored. The two saw one 
C. Trimble, who was in charge of an elevator in Guide 
Rock for I. A. Mason, of Hastings, Iowa, and made an 
arrangement that the corn be put into the elevator, there 
to be kept for an indefinite time at a charge for storage 
of $1 per month. The corn was shelled and, pursuant 
to agreement, placed in the elevator, there being of it a 
trifle more than 653 bushels. Mrs. McCallum died, and 
the defendant in error was appointed executor of her 
estate. This was subsequent to the commencement of 
this action, one of replevin to obtain possession of the 
corn, and there was a revivor of the action in the name of 
the executor. There was a jury trial of the issues, a ver- 
dict and judgment in favor of the executor, and the ad- 
verse party has removed the cause to this court for re- 
view. Errors are assigned of the giving by the court of 
certain instructions on its own motion, also of refusals 
to embody in the charge a requested instruction for plain- 
tiff in error. It is also urged that the evidence was in- 
sufficient to sustain the special findings and verdict. 

The evidence disclosed that when the corn was put into 
the elevator Trimble was in charge, also that, in the 
springtime of 1894, he was not actively conducting the 
elevator and grain business; but the plaintiff in error was 
then attending to it in Trimble’s stead. When grain was 
purchased, a check was given on the local bank, to which 
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the name of I. A. Mason was signed by the plaintiff in 
error, and returns from sales of grain were credited in 
the bank to the account of I. A. Mason. At the time the 
corn was deposited in the elevator, the defendant in error 
knew that the elevator belonged to, and believed the 
business was being transacted for, I. A. Mason. The 
defendant in error testified that on April 3, 1894, he 
saw the plaintiff in error and asked him if the corn was 
then in the elevator, and was answered that it was. The 
defendant in error also testified that he further asked 
who was responsible to him for the corn, and the plaintiff 
in error replied that he was, and would then give a check 
for it, if the defendant in error desired it; and he then 
stated that he did not want the check if the corn was 
all right. He also testified that he did not then wish to 
sell the corn. About August 7, 1894, the defendant in 
error made a contract of sale of the corn to one Mont- 
gomery, but when the would-be purchaser went to the 
elevator to get the corn he could not “find it.” Defendant 
in error further stated that he then went to the bank and 
inquired if “I. A. Mason had any money in the bank,” 
and the answer was “No”; that he asked plaintiff in error 
where Mr. Trimble was, and was told he had gone away; 
that plaintiff in error also informed defendant in error 
there was no money in the bank. This was on August 13, 
1894. This action was then commenced, and, after the 
sheriff had received the writ of replevin, he and defendant 
in error went to the elevator, but found it almost empty. 
It contained about fifty bushels of corn, of which pos- 
session was taken by the officer, and the same was deliy- 
ered to the defendant in error. 

It is insisted that the evidence was insufficient to sus- 
tain the verdict. In regard to the corn sought to be re- 
covered in excess of what was discovered in the elevator, 
taken under the writ and delivered to the defendant in 
error, this contention must be sustained. It is clear from 
the evidence that no other corn was in the possession of 
the plaintiff in error, and no verdict or judgment against 
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him was warranted for corn other than he had under 
his control when this suit was commenced. It is the con- 
dition of things at the beginning of the suit which fur- 
nishes the ground of the action. It was not proved that 
the plaintiff in error had, when this suit was brought, 
either actual or constructive possession or control of any 
corn other than the fifty or more bushels then in the 
elevator. There could be no recovery of damages for any 
corn which he did not have or control at the time of the 
institution of the suit. See Heidiman-Benoist Saddlery Co. 
v. Schott, 59 Nebr., 20, 80 N. W. Rep., 47. Relative to the 
fifty or more bushels of corn found in the elevator and 
taken by the officer by virtue of the writ of replevin, 
there was sufficient proof to support a verdict against the 
plaintiff in error; that is to say, he was in possession of it 
and detained it from the defendant in error. 

It is argued that no demand on plaintiff in error for the 
corn was shown. The testimony on this subject is not 
as clear and definite as in some cases, but there were 
facts which would warrant and sustain a conclusion that 
a demand, probably not in strict terms or so many words, 
was made for the corn and refused. 

Objections are urged to the substance of the charge 
of the court on its own motion to the jury; also of its re- 
fusal to give certain instructions prepared and requested 
for plaintiff in error. To the extent those given and re- 
fused referred to the corn other than was discovered by 
the officer in the elevator the instructions given were de- 
fective, but relative to the corn which was taken there 
was in them no error which was prejudicial to the com- 
plainant, nor was there any prejudicial error in the re- 
fusal to read those proffered for plaintiff in error. 

It is contended that the instructions, considered con- 
secutively or as a whole, were erroneous, in that the jury 
was not directed that their findings must be from the evi- 
dence. It is true that the instructions did not by a gen- 
eral statement or direction, nor in any or each paragraph 
of the charge, require the findings to be from a consider- 
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ation of the evidence. A jury is sworn to a true verdict 
given according to the evidence, but there should be in the 
charge an injunction that their conclusions be drawn 
from the evidence, and it is error not to so instruct; but 
it is a non-direction and not a misdirection. If a party 
desires an instruction on this point, he must present it 
and request that it be given; or that it was not, will not 
work a reversal of a judgment. There was no instruction 
asked on the point that the jury, in its deliberations and 
decisions, must be confined to and governed by the evi- 
dence, and the error is not available. The defendant in 
error may, within forty days, file a remittitur of the sum 
of $301 as of the date of judgment. If this is done, the 
judgment, as thus reduced, is affirmed; if not done, the 
judgment is reversed, and the cause remanded. 


JUDGMENT ACCORDINGLY. 


McCorMicK HARVESTING MACHINE COMPANY Vv. J. A. 
CUMMINS. 


FirEp DECEMBER 6, 1899. No. 9,056. 


1. Summons: DEFENDANTS IN DIFFERENT CountTIEsS. After service of 
sumimons, in a personal action in the county where commenced, 
upon a party who by the pleading filed is a real defendant, sum- 
mons may properly be issued to any other county of the state 
for service upon other defendants. 


2. : SHERIFFS AND CONSTABLES. The summons issued by 
a county court for service upon a defendant of a county other 
than the one in which the action is commenced is correctly di- 
rected to the sheriff or any constable of the county. 

3. : NamMES oF Parties. The summons so issued is not 


void because the names of all defendants in the action do not 
appear therein. 


4, Statute of Limitations: WaIVER oF PLEA. The defense of the bar 
of the statute of limitations, if not presented by a plea, is waived. 
Hobson v. Cummins, 57 Nebr., 611, followed, 
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Error from the district court of Red Willow county. 
Tried below before Norris, J. Reversed. 


Ricketts & Wilson, for plaintiff in error. 
George C. Gillan and W. 8S. Morlan, contra. 


HaRRIson, C. J. 


In this action, instituted in the county court of Red 
Willow county September 3, 1894, judgment was de- 
manded for plaintiff, now plaintiff in error, for the 
amount alleged to be due upon a negotiable promissory 
note in the principal sum of $60. The suit is against the 
_payor, or maker of the note, and one ‘Tom Hayden,” who 
had indorsed it. The latter was served with process in 
the county in which the action was commenced, and the 
former in Dawson county. There was no appearance for 
the defendants, and judgment on default was rendered 
against them October 10, 1894. October 7, 1895, the cause 
was removed to the district court of Red Willow county 
by an error proceeding on behalf of J. A. Cummins, and, 
on hearing, the judgment was reversed. The case is pre- 
sented by plaintiff for review in this court of the judg- 
ment of reversal of the adjudication of the county court. 
The questions raised by the petition in error, and upon 
which no doubt the deci ion of the district court was pred- 
icated, were of the power of the county court of Red Wil- 
Jow county to issue a summons for service upon Cummins 
in Dawson county, of the authority of the said county 
court to direct the summons to the “sheriff or any consta- 
ble of Dawson county”; also, that the summons sent to 
Dawson county was fataJly defective, in that it did not 
contain the names of all the parties defendants in the ac- 
tion. It is now urged, in addition to the foregoing, that 
the bill of particulars did not state a cause of action. In 
an action brought by J. A. Cummins in the district court 
- of Dawson county against Henry Hobson, as sheriff of 
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said county, an injunction was sought against the en- 
forcement of the collection, by levy of an execution issued 
thereupon of a judgment rendered in the county court of 
Red Willow county. Doubtless the same judgment in- 
volved in the present litigation, and the contention of 
defendant in error, were, in the proceeding in error in 
that case from the decree of the district court, urged, 
considered and adjudicated (Hobson v. Cummins, 57 Nebr., 
611); and it was settled that there was disclosed by the ° 
pleading filed in the county court that Hayden, who had 
indorsed the note, was a proper party to, and liable in, 
the suit; that, after service upon him, a summons was 
properly issued to Dawson county for service upon Cum- 
mins, directed to the sheriff or any constable of Dawson 
county, and it was not void because it did not contain 
the names of all the defendants to the action; and the 
defense of the bar of limitations, not raised by answer 
or plea, was waived. We were then, and now are, satis- 
fied of the correctness of that decision; and it is govern- 
able of the dispusition of the matters for consideration 
and settlement herein. It follows that the judgment of 
the district court must be reversed, and that of the county 


court affirmed. 
JUDGMENT ACCORDINGLY, 


McCormick HARVESTING MACHINE COMPANY Vv. J. A. 
CUMMINS. 


Finep DEcEMBER 6, 1899. No. 9,057. 


Sumrons: DEFENDANTS IN DIFFERENT CounTIES: NAMES OF PARTIES: 
STATUTE OF LIMITATIONS. 


Error from the district court of Red Willow county. 
Tried below before Norris, J. Reversed. 


Ricketts & Wilson, for plaintiff in error. 


George C. Gillan and W. S. Morlan, contra. 
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HARRISON, C. J. 


This case was submitted with one of the same title 
(McCormick Harvesting Machine Co. v. Cummins, 59 Nebr., 
330), the decision and disposition of the one to govern in 
both. In accordance with the submission the judgment 
of the district court is reversed, and the judgment of the 
county court affirmed. 

REVERSED. 


- ABSALOM VANDEVEER V. DANIEL HIGGINS ET AL. 
FILED DECEMBER 6, 1899. No. 9,050. 


1. Will: MarrieD WoMEN: EstaTE By Curtrsy. Whether the devise 
of her separate real estate by a married woman will exclude the 
husband’s estate by curtesy, not decided, because not directly 
involved. 


: Revocation By MaArriacGE, A will executed by a single 
woman is revoked by her subsequent marriage, at least to the 
extent it would operate to exclude her husband from his right 
as tenant by curtesy in any lands of which she dies seized in her 
own right of an estate of inheritance. 


Error from the district court of Nemaha county. 
Tried below before LEvron, J. Reversed. 


George W. Cornell, for plaintiff in error. 


W. H. Kelligar, contra: 


A wife may, if she chooses, dispose of her separate 
property by deed or will, and thereby defeat curtesy, and 
the husband takes curtesy in that property only of which 
the wife died seized and intestate. See Hatfield v. Sneden, 
54 N. Y., 280; Ransom v. Nichols, 22 N. Y., 110; Porch v. 
Fries, 18N. J. Eq, 204; Silsby v. Bullock, 10 Allen [ Mass. ], 
94; Cole v. Van Riper, 44 TU, 58; Stewart v. Ross, 50 Miss., 
776: Bagley v. Fletcher, 44 Ark., 153; Milwce v. Milwee, 44 
Ark., 112; Roberts v. Wilcowon: 36 Ark., 355; Mason v. 
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Johnson, 47 Md., 347; Tilden v. Barker, 40 O. St., 418; 
Breeding v. Davis, 77 Va., 639; Neelly v. Lancaster, 47 Ark., 
175. 

References as to revocation of will by changes in cir- 
cumstances: Jn re Ward, 35 N. W. Rep. [Wis.], 731; 
Noyes v. Southworth, 20 N. W. Rep. [Mich.], 891; In re 
Tuller, 22 Am. Rep. [Ul.], 164; Fellows v. Allen, 49 Am. 
Rep. [N. H.], 328; Negus v. Negus, 26 Am. Rep. [Ia.], 157. 


Harnison, ©. J. 


The facts in which the matters in litigation in this 
case originated are undisputed. It appears that Eliza M. 
Kimberly, a widow, the owner of some real estate to 
which she had title in fee, made her will, by which she de- 
vised to certain of defendants in error the lands. She sub- 
sequently intermarried with the plaintiff in error, and 
some time afterward died. After her death the will was 
presented to the county court of Nemaha county, and, in 
the due course of regular procedure in such matters, was 
admitted to probate. The plaintiff in error, by what is 
designated a petition filed in the county court, in which 
certain of the facts were stated, asserted his claim to 
the real estate as tenant by curtesy. Answers were filed 
by the adverse parties, to which there were replies for 
the plaintiff. A trial in the county court resulted in the 
defeat of the plaintiff, who appealed to the district court, 
where judgment was rendered against him on the plead- 
ings. The will involved in controversy was of date No- 
vember 6, 1893. The marriage of plaintiff and Eliza M. 
Kimberly occurred November 18, 1894, and her death 
was on February 6, 1895. 

The two questions raised and argued are, the main one, 
Did the marriage of Eliza M. Kimberly to plaintiff re- 
voke her prior will? Another, on the answer to which 
it is contended the settlement of the first necessarily de- 
pends or hinges, Can a married woman, by devise of her 
separate real estate, defeat the husband’s rights to take 
at her death, as tenant by curtesy? It is argued that if 
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the will of a married woman, by which there is a devise 
to a person other than her husband, of real estate of 
which the wife is seized in her own right, will exclude 
the husband as tenant by curtesy, the reason for the rule 
by which the marriage would have revoked a will of the 
woman, made before that event, by which real estate was 
devised, ceases; for if she could, after marriage, make a 
will with the same effect as before, no reason exists for 
a revocation, by law, of the prior will. The questions 
must be solved, probably mainly, by an application of 
our statutory provisions on the subject involved, and it 
may be best to review, to some extent, the course and 
history of legislation which has culminated in the pres- 
ent statutory provisions. 

In 1855 it was of the enactments that any person of full 
age and sound mind might by will dispose of all of his 
property, except sufficient to pay his debts, and the allow- 
ance as.a homestead, or otherwise, given by law to his 
wife and family; the revocation to be by cancellation, 
actual destruction with intention to revoke or by subse- 
quent will. See Session Laws, 1855, p. 63. In act ap- 
proved January 26, 1856, it was stated all persons of full 
age, except idiots and persons of unsound mind, may by 
will dispose of all their property. The marriage of a 
testator after the will made and issue born either before 
or after his death, if his wife were living at his death, 
revoked the will, unless the issue was provided for by 
some settlement or in the will. A will of an unmarried 
woman was revoked by her subsequent marriage. See 
Session Laws, 1856, p. 98. In 1860 it was enacted that a 
married woman might by will dispose of any property 
to which she was entitled in her own right, and alter or 
revoke the same in like manner that a person under no 
disability might, provided, to be valid, the will or any 
alteration or revocation of it must have the consent of the 
husband in writing annexed to it executed with the same 
formalities as the will. There was also a general provis- 
ion in regard to revocation of wills, which was as follows: 
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“No will, nor any part thereof, shall be revoked, unless 
by burning, tearing, canceling, or obliterating the same, 
with the intention of revoking it, by the testator, or by 
some person in his presence and by his direction; or by 
some other will or codicil in writing, executed as pre- 
scribed in this chapter; or by some other writing signed, 
attested, and subscribed in the manner provided in this 
chapter, for the execution of a will; excepting only that 
nothing contained in this section shall prevent the revo- 
cation implied by law from subsequent changes in the 
condition or circumstances of the testator.” This general 
provision has been continually in force to, and inclusive 
of, the present time. See Session Laws, 1866, p. 78, ch. 
5, sec. 10. The portion of the statute in regard to the 
will of a married woman to which we have just referred 
was so amended in 1881 that no consent of the husband 
was necessary to either the will or its voluntary revoca- 
tion. See Session Laws, 1881, p. 233. As then amended, 
the section bas been continued and is now in force. In an 
enactment on the subject of real estate and its alienation, 
approved January 26, 1856, there appeared a section, 50, 
which was as follows: “Any real estate belonging to a 
married woman may be managed, controlled, leased, de- 
vised, or conveyed by her by deed or by will in the same 
manner and with like effect as if she were sole.” See 
Session Laws, 1856, p. 88, ch. 31, sec. 50; Session Laws, 
1864, p. 67, ch. 12, sec. 48. This, with no change except 
the use of the word “single” instead of “sole,” has been 
and is now in force. See Revised Statutes, 1866, p. 290, 
ch. 48, sec. 47; General Statutes, 1873, p. 880, ch. 61, sec. 
42. In 1855 it was enacted, in regard to the disposition 
of real estate of decedents, that the one-third of all real 
estate in which a husband at any time, during the exist- 
ence of the marriage, had a legal or equitable interest, 
not sold on execution or judicial sale, and to which the 
wife had not relinquished her rights, should be set apart 
to her after the death of her husband, if she survived 
him, to be so set off as to include a home and homestead; 
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and in another section this appears: “All the provisions 
hereinbefore made in relation to the widow of a deceased 
husband shall be applicable to the husband of a deceased 
wife. Each is entitled to the same rights of dower in the 
estate of the other, and like interest shall in the same 
manner descend to their respective heirs. The estate by 
curtesy is hereby abolished.” See Session Laws, 1855, 
p. 75, sec. 185. The following was approved January 
26, 1856: “When any man and his wife shall be seized 
in her right of any estate of inheritance in lands, the 
husband shall, on the death of his wife, hold the lands 
for his life, as tenant thereof, by the curtesy provided.” 
See Session Laws, 1856, p. 183, ch. 44, sec. 31. In 1887 
this was so amended as to read: “When any married 
woman seized in. her own right of any estate of inherit- 
ance in lands shall die, leaving no issue, the land shall 
descend to her surviving husband during his natural 
lifetime as tenant by curtesy.” See Session Laws, 1887, 
p. 388, ch. 34, sec. 29. It has been since and is now the 
sanie. In 1871 (Session Laws, 1871, p. 68) was passed the 
act relating to the rights of married women, by which 
they were given the right to bargain, sell, convey, con- 
trol and manage all the property they had at time ef the 
marriage and which they acquired thereafter by descent, 
devise or bequest, or the gift of any person except the 
husband, and it was to remain their sole and separate 
property. This, with some amendments which do not 
materially affect the main purpose, is now the law. The 
estate of a husband by curtesy was, in an early day, abol- 
ished. See Session Laws, 1855, supra. Then by act ap- 
proved January 26, 1856, an estate by curtesy was cre- 
ated. See Session Laws, 1856, supra. 

The estate is then a statutory one. The other matters, 
of the execution of a will by a married woman and its 
revocation, and the revocation of the will of a woman 
made before marriage, by the latter event, are also sub- 

jects of statutory provisions. As we view the matter be- 
fore us, it may be conceded that a married woman may 
26 
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make a will, and it will, with like effect as if she was at 
the time single, pass at her death the whole estate and 
cut off the husband’s rights by curtesy which would oth- 
erwise accrue. We do not decide this, however, as it is 
not directly involved. In the decision of the case of In 
re Tuller (see opinion in 79 Ill., 99, 22 Am. Rep., 164) it 
was stated: “It is the old and well settled rule of the 
common law, that the will of a feme sole is revoked by her 
subsequent marriage, and it is contended that, under this 
rule, the will was revoked. The reason of the rule was 
that a will is, in its nature, ambulatory during the testa- 
tor’s life, and can be revoked at his pleasure. But the 
marriage destroys the ambulatory nature of the will and 
leaves it no longer subject to the wife’s control, and that 
it is against the nature of a will to be absolute during the 
testator’s life. It is, therefore, revoked, in judgment of 
law, by such marriage. See 4 Kent, Commentaries, 527; 
2 Greenleaf, Evidence, 684. That reason does not exist 
under our present statute of 1872, which gives to every 
female of the age of eighteen years the power to devise 
her property by will or testament.” In Baacke v. Baacke, 
50 Nebr., 18, some of the cases were cited which counte- 
nanced the doctrine just quoted, and it was held: “The 
common law doctrine, that the revocation of a will may 
be implied from subsequent changes in the condition or 
circumstances of the testator, obtains in this state, in so 
far as it has not been modified by statute.” 

It but remains for us now to-determine whether or not 
the will here in question was, by the subsequent mar- 
riage of the testator, revoked—at least to the extent, by 
its terms and effect, it would exclude the husband’s es- 
tate by curtesy; and it seems that the query mainly is, 
what was the intention of the legislature in its enact- 
ments on the subject of revocation of wills. It will be 
borne in mind, as we have hereinbefore shown, there was 
a specific provision that marriage subsequent to the mak- 
ing of a will by a won1an worked a revocation, and there 
was also a statement of the changes of condition and cir- 
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cumstances which revoked a prior will of the man, of 
which marriage in connection with the occurrence of an- 

other event was mentioned; and further, that a subse- 
quent legislature enacted the general rule in lieu of the 
specific one, and this general provision has been contin- 

ued throughout the legislation by which all the restric- 

tions which existed upon the power of a married woman 

to convey and dispose of her separate property have been 
removed. The only difference in the specific rules in re- 
gard to the revocation of wills, to which we have directed 

attention, and the general one is that the former more 

clearly expressed the intention than the latter. The first 
were expressed, the second implied. From a review which 
we have given a somewhat wide range of the legislation 
directly or indirectly affecting the subject-matter of the 
litigation, we are convinced that the intention of the law- 

makers was to continue in force the rule as generally un- 

derstood, i. ¢., that changes of conditions and circum- 

stances included that of marriage. It follows that the. 
marriage of the testatrix revoked her prior will to the 

extent it would have excluded her husband from an es- 

tate by curtesy in the real estate of which she died seized, 

and the judgment of the district court is reversed, and the 

cause remanded for further proceedings in accordance 

with the views herein expressed. 


REVERSED AND REMANDED. 


JOHN LETT ET AL. V. CHARLES HAMMOND. 
FILED DECEMBER 6,1899. No. 9,062. 
1. Right to Jury Trial. In a law action a party is entitled to a jury 
trial as a matter of right. 


2. Nature of Action: PLEADING. The nature of an action, whether 
legal or equitable, is determinable from its main object as dis- 
closed by the averments of the pleading and the relief sought, 
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3. 


: Jury TRIAL. A law action is not triable without a jury 
because there are issues incidental to, or elemental of, the main 
one which are equitable in their nature. 


4. The hearing and favorable determination of a mo- 
tion to transfer a cause to the equity docket of a court, and that 
it is placed on such docket, do not necessarily decide the right 
of the party opponent to the motion to a jury trial in a law 
action. If a demand for a jury is proffered at or prior to the 


time the case is called for trial, its denial is error. 


The refusal of a demand for a jury trial in the ~ 
case at bar keld an error which calls for a reversal of the judg- 
ment. 


Error from the district court of Lancaster county. 
Tried below before HotMEs, J. Reversed. 

Stewart & Munger and N. V. Harlan, for plaintiffs in 
error. 


Lamb & Adams, contra. 


HARRISON, ©. J. 


In this action, commenced by plaintiffs in error in the 
district court of Lancaster county, it was alleged for 
cause that the defendant and plaintiffs had entered into 
a contract, in accordance with the terms of which the 
defendant was to, and did, purchase at judicial sale a 
quarter section of land situate in York county, this state. 
The title, as it was stipulated it should be, was taken in 
the name of John H. Gunsolus. It was also pleaded that 
it was of the further conditions of the contract that the 
defendant should enter into possession of the farm, man- 
age or lease and, if opportunity offered, sell it, and ac- 

.count and pay to plaintiffs any sum of the consideration 
received which remained after payment of certain liens 
existent against the land; also, for improvements made 
on the farm while in defendant’s care, and the adjust- 
ment of other matters noticed in the contract. It was 
pleaded that the defendant had violated the contract, 
had realized from the sale of the land a considerable sum, 
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which, by an . observance of the agreement, was due the 
plaintiffs, and for which they prayed a judgment. Issues 
were joined, and a motion was made for defendant that 
the cause be transferred to the equity docket of the court, 
on the ground that it involved an accounting, which mo- 
tion, on hearing, was sustained, and the case was ordered 
placed on the equity docket of the court. To this order 
the plaintiffs excepted. When called for trial the plain- 
tiffs demanded a jury, which request was denied, as hay- 
ing been an element of the consideration on the hearing 
of the motion to docket the suit as an equitable one, and’ 
then passed upon by a judge other than the one befere 
whom the case had been called for trial. The trial pro- 
gressed without a jury, and resulted in a finding that the 
contract, upon which the suit was predicated, had been 
made (its existence had been put in issue by the answer); 
also, that, prior to the sale of the.land, upon which sale 
the claim of plaintiffs was based, the farm had been sold 
to the wife of the defendant, and insufficient money re- 
alized therefrom to wholly pay the licns against the land, 
and other matters which were to be satisfied before plain- 
tiffs could assert any right to any of the proceeds of the 
sale. The sale to the wife was one of the things ele- 
mental of the whole transaction between plaintiffs and 
defendant, the true character of which was made, by the 
pleadings, an issuable fact. Conformable to the finding 
that there was no excess or surplus of the proceeds of 
the sale of the land to Mrs. Hammond, judgment was 
rendered against the plaintiffs. 

fn an error proceeding to this court it is of the assign- 
ments that the trial court erred in its denial of the plain- 
tiffs’ demand for a jury to try the cause. In a strictly 
law action a party is entitled to a jury trial as a matter 
of right. See Constitution, art. 1, sec. 6; Code of Civil 
Procedure, sec. 280; Afills v. Miller, 3 Nebr., 94; Lamaster 
v. Scofield, 5 Nebr., 148. It is urged for defendant that 
there were issues in the case which were in their nature 
equitable. If so, they were but incidental to the main 
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one, which was purely legal. The relief sought was the 
recovery of money asserted to be due because of a breach 
of the contract. No equitable relief was asked. With 
such prevailing conditions of the issues the plaintiffs had 
a right to a jury trial. See Yeager v. Exchange Nat. Bank, 
52 Nebr., 321; Ashley v. City of Little Rock, 19 S. W. Rep. 
[Ark.], 1058; Cole v. Mettce, 47S. W. Rep. [Ark.], 407. 

It is asserted for defendant that, when the cause was, 
on motion of defendant, placed on the equity docket, it 
necessarily settled the question of the right of a trial to 
ajury. With this view we can not agree. When the case 
was called for trial, or prior thereto, the plaintiffs, not 
having waived their rights to have the issues submitted 
to a jury, or been denied a jury trial, could demand it on 
whatever docket the case appeared. | 

It is urged for defendant that the court determined all 
the issues in favor of the plaintiffs as to which a jury trial 
could have been demanded, and this being true the error, 
if any, in the refusal of such atrial was without prejudice 
to the rights of complainant. It has been said by the 
supreme court of Iowa: “Where the evideuce would have 
warranted the court in directing the verdict, error in 
ordering it tried to the court is not ground for reversal.” 
See Garretson v. Ferrall, 61 N. W. Rep. [Ja.], 251. But 
this question need not be decided at this time. The ac- 
tion was one at law. The main and all the incidental or 
elemental issues were properly herein triable to a jury, 
and at least one that was very material was determined 
against the plaintiffs; and further, on the whole evidence, 
we can not say that fair and reasonable minds might not 
as to this issue have disagreed. 

It was error to refuse a jury trial. The judgment must 
be reversed, and the cause remanded. 


REVERSED AND REMANDED. 
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W.M. G. CERVENA ET AL. V. WILLIAM THURSTON. 
FILED DECEMBER 6, 1899. No. 9,047. 


1. Verdict: OBJECTION TO ForM: REVIEW. Objections to the form of 
a verdict must be made at the time of its rendition, to be availa- 
ble in the appellate court. 


2. : DESCRIPTION OF REALTY. A verdict for the plaintiff in eject- 
ment, finding that he was the owner and entitled to the pos- 
session of “the property described in the petition,” is sufficient 
as to description when the property is clearly and accurately 


stated in such pleading. 


3. Adverse Possession: TimE: TITLE. One who has been in the actual, 
continuous, open, notorious, exclusive, adverse possession of real 
estate under claim of ownership for ten years, thereby acquires 
a perfect title to the property, which is not divested by the fact 
that another person thereafter occupied the premises under 
claim of right for a period of less than ten years. 


4. 


: TITLE. To acquire real property by adverse possession it 
is not essential that entry should have been made under claim of 
ownership, if the occupancy was with intent to claim against the 
true owner. 


Error from the district court of Gage county. Tried 
below before Lerron, J. Reversed. 


Samuel Rinaker and R. 8. Bibb, for plaintiffs in error. 


George A. Murphy and William C. Le Hane, contra. 


NORVAL, J. 


William Thurston brought ejectment to recover a 
small strip of land, the petition containing the usual 
averments in an action of that kind. The defendants an- 
swered by a general denial, and also pleaded ten years’ 
adverse possession. This last defense was put in issue 

“by the reply. Verdict was for plaintiff, and defendants 
have prosecuted error from the judgment entered 
thereon. 

It is first insisted that the verdict was insufficient. 
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No objection as to the form of the verdict having been 
made at the time it was returned-into court, the point 
is not available here. See Parrish v. McNeal, 36 Nebr., 
727; Roggencamp v. Hargreaves, 39 Nebr., 540; Crooker v.' 
Stover, 41 Nebr., 693. It is true, objection to the verdict 
was first made in the motion for a new trial; but this was 
too late to be of any avail. See Brumback v. German Nat. 
Bank, 46 Nebr., 547. The verdict, however, was sufficient 
in form and substance, although a specific description of 
the real estate was not therein given. The jury, in their 
verdict, found that plaintiff was the owner and entitled, 
at the commencement of the action, to “the strip and 
parcel of land described in the plaintiff’s petition.” The 
real estate in controversy was specifically described in 
the petition, and the description referred to and made a 
part of such verdict. This was sufficient. 

Objection is made to the giving of the following in- 
struction tendered by the plaintiff: “1. If you find from 
the evidence in the case that the plaintiff has a deed to 
the whole north half of the northeast quarter of section 
35, and that he used said eighty acres continuously and 
uninterruptedly, including the strip in question, for any 
considerable portion of the time during the last ten years 
before the filing of this petition, then your verdict should 
be for the plaintiff, unless you find that the strip in ques- 
tion belongs to the south half of the northeast quarter of 
said section 35; and the fact that the defendant may have 
used the strip of land in dispute, in common with the 
plaintiff, during the whole period of ten years, will not 
vest the title of the land in him, and he can not recover 
under a claim of adverse possession.” This instruction 
was faulty, in that it advised the jury that the defense of 
adverse possession could not avail, if they found that 
the plaintiff, continuously and uninterruptedly, used the 
strip of land in controversy for any considerable portion 
of the time, during the ten years before the bringing of 
this action. This was an incorrect statement of the law. 
Defendants did not plead title by reason of adverse oc- 
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cupancy of the premises merely, for the ten years im- 
mediately before suit, but pleaded such occupancy for 
more than ten years. Under this instruction, if the de- 
fendants had been in the actual, continuous, exclusive 
and adverse possession of the strip of land in dispute for 
the full period of ten years, they could not thereby ac- 
quire title if, after such adverse holding for ten years, 
the plaintiff had occupied the property as his own for a 
considerable length of time. This is not the law. The 
title is acquired by the adverse occupancy during the 
stated period of ten years, and is not divested by reason 
of the fact that some one else subsequently occupied the 
premises as owner for a period of less than ten years. 
Complaint is also made of this instruction: “4. You 
are instructed that, to constitute adverse possession 
which will ripen into title in ten years, it is necessary 
that an entry be actually made upon the land under some 
claim of ownership, and that the possession be actual, 
visible, open, notorious, adverse and exclusive for the 
full period of ten years.” ‘The law is not correctly enun- 
ciated in the foregoing instruction. To acquire title by 
adverse possession it is not indispensable that possession 
of the land be taken under a claim of ownership. <A per- 
son who goes upon land as a mere trespasser may acquire 
title by adverse possession if he remains in the visible, 
open, notorious, adverse and exclusive possession of the 
premises under claim of ownership for ten years, The in- 
tention to acquire title by adverse possession must ob- 
tain at the time the statute commences to run. The in- 
tention to claim the land need not be entertained when 
possession is taken. See Omaha &R. V. R. Co. v. Rickards, 
38 Nebr., 847. It is the occupancy with intent to claim 
title against the true owner which renders the entry and 
ocenpancy adverse. The judgment, for the reasons 


stated, is 
REVERSED. 
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FRANK HUMPERT V. ALEXANDER MCGAVOCK. 


FILED DECEMBER 6, 1899. No. 9,043. 


1. Rulings on Evidence: New TrraL: REVIEW. Rulings of the trial 
court in the admission or rejection of testimony are not reviewa- 
ble in the appellate court, where the attention of the trial court 
was not challenged thereto in the motion for a new trial. 


vn 


. Instructions: EXcEPTIONS: REVIEW. Instructions to which no ex- 
ceptions were taken at the time they were given to the jury are 
not reviewable in this court. 


w 


. Sufficiency of Evidence: ASSIGNMENTS oF Error. This court will 
not review the evidence to ascertain whether it is sufficient to 
support the verdict, when the question is not raised by the as- 
signments contained in the petition in error. 


4, Assignments of Error: Review. Assignments of error not argued 
at the bar, or in the briefs filed, are waived. 


Error from the district court of Douglas county. 
Tried below before .Scorr, J. Affirmed. 


John T. Cathers, for plaintiff in error. 
Guy R. C. Read and Francis A. Brogan, contra. 


Norval, J. 


One Oliver Davis was awarded the contract for the 
grading of certain streets in the city of South Omaha, 
and he entered into a written contract for the perform- 
ance of the work in the manner and time agreed upon 
between the city authorities and himself. The contract 
purports to have been signed by Leopold Dall and Alex- 
ander McGavock as parties of the third part. The con- 
tract contained the following stipulations: “Said parties 
of the third part hereby guaranty that the said party of 
the second part will well and truly perform the covenants 
hereinbefore contained, to pay all laborers employed on 
said work, and, if said laborers are not paid in full by 
said party of the second part (Davis), that the said parties 
of the third part hereby agree to pay for said labor, or 
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any part thereof, which shall not be paid by said second 
party within ten days after the money becomes due and 
payable; and this provision shall entitle any and all 
laborers, performing labor on the improvements to be 
done under the contract, to sue and recover from said 
third parties, or either of them, the amount due or unpaid 
to them, or either of them, by said second party. But 
said third party shall not be liable on this guaranty, on 
account of said labor, beyond $15,000, the estimate cost 
of labor on said work.” Davis did the grading in ques- 
tion, employing numerous men in the performance of the 
work. He paid the laborers for a portion of the time 
they were in his employment, and issued to them checks 
for the remainder, which were sold by the men, but were 
‘not redeemed or paid by Davis. Some of these time 
checks were purchased by Frank Humpert, who brought 
an action on the contract against Dall and McGavock 
to secure the amount due and unpaid the laborérs whose 
time checks had been transferred and assigned to him. 
The answer put in issue the material averments of the 
petition, and several other defenses were also pleaded, 
which were controverted by the reply. A verdict for the 
defendants was returned under the direction of the court, 
upon which judgment was subsequently entered. Plain- 
tiff, being dissatisfied with the outcome of the trial, has 
brought the record of the cause to this court for review. 

The plaintiff offered as evidence exhibits 2 to 145, 
which, on motion of defendants, were excluded by the 
court below, and the ruling is now assailed. Whether 
those exhibits were or were not erroneously excluded 
from the consideration of the jury can not now be ad- 
judicated, for the reason no coniplaint of the ruling or 
decision was made in the motion for a new trial. Such 
motion not only does not contain the usual assignments 
of “errors of law occurring at the trial,’ but in no way 
challenged the attention of the court below to its rulings 
upon the admission or rejection of testimony; hence such 
rulings are not reviewable. See Johnson v. Ghost, 11 
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Nebr., 414; Cruts v. Wray, 19 Nebr., 581; Yates v. Kinney, 
25 Nebr., 120; Dillon v. State, 39 Nebr., 92; Becker v. Si- 
monds, 83 Nebr., 680. 

Complaint is made of the giving of the instruction to 
return a verdict for defendant. No exception was taken 
by the plaintiff in the district court to the giving of the 
instruction; therefore we are precluded from its consid- 
eration. This is a well settled doctrine, and the follow- 
ing authorities support it: Scofield v. Brown, 7 Nebr., 221; 
Brooks v. Dutcher, 22 Nebr., 644; Johnson. v. Swayze, 35 
Nebr., 117; Darner v. Daggett, 85 Nebr., 696; Bouvier v. 
Stricklett, 40 Nebr., 792; Levi v. Fred, 38 Nebr., 564; Glaze 
v. Parcel, 40 Nebr., 732. The sufficiency of the evidence 
to sustain the verdict is one of the assignments contained 
in the motion for a new trial. But we are precluded from 
the consideration of such question, because the same is 

“not raised in the petition in error. See Wiseman v. Zieg- 
ler, 41 Nebr., 886. 

There are other alleged errors assigned in the petition 
in error, but their consideration is waived by the failure 
to argue them in the briefs filed, or at the bar. See 
Peaks v. Lord, 42 Nebr., 15; Bishop v. Afiddleton, 48 Nebr., 
10; Madsen v. State, 44 Nebr., 631; Evrck v. Omaha Nat. 
Bank, 43 Nebr., 618. The judgment is 


AFFIRMED, 


CHIcAGO, BURLINGTON & QUINCY RAILROAD COMPANY, 
APPELLED, V. FIRST NATIONAL BANK OF OMAHA, AP- 
PELLANT. 


Fi,ED DECEMBER 6, 1899. No. 8,840. 


Trusts: PURCHASE oF LAND: TITLE: STATUTE oF FRAUDS: ATTACH- 
MENT. A rehearing having been granted in this case, the record 
is re-examined and the conclusions reached on the former hear- 
ing adhered to. 
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RuHEARING of case reported in 58 Nebr., 548. Affirmed. 
Winfield S. Strawn, for appellant. 
Greene & Breckenridge, contra, 


SULLIVAN, J. 


Aided by exceptionally lucid and forceful arguments, 
we have again carefully examined the record in this 
case, and have again reached the conclusion that the 
judgment of the district court is adequately supported. 
by competent and credible proof, and should, therefore, 
be affirmed. The original opinion (Chicago, B. d Q. R. Co. 
v. First Nat. Bank of Omaha, 58 Nebr., 548, 78 N. W. Rep., 
1064) contains what is believed to be a substantially ac- 
curate statement of the main facts; and, since counsel 
for appellant expressly conceded in the oral argument 
that no disputed question of law is involved, we think 
it sufficient at this time to announce the result of our 
deliberations. The judgment in favor of the appellee 
will stand 

AFFIRMED. 


Homnm Fint INSURANCE COMPANY V. CHARLES JOHANSEN. 


Fitep DECEMBER 6, 1899. No. 10,643. 


. Pleading: CONFESSION AND AVOIDANCE: BURDEN OF Proor. The bur- 
den of proof as to new matter pleaded by way of confession and 
avoidance of the allegations of an adversary’s pleading is on the 
party setting forth such new matter. 


Bp 


: RepLy: Construcrion. A reply which refers in vague and 
general terms to the allegations of the answer should be con- 
strued as responding to the particular matters set forth in such 
answer. : 


2. 


3. : CONFESSION AND AVOIDANCE. A party, by pleading in avoid- 
ance of matter set forth in his adversary’s pleading, concedes 
the truth of such matters in seeking to avoid their legal effect. 


Insurance: CiarTEL MortcacE. The giving of a mortgage on in- 


- 
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sured chattels, in violation of a condition of the policy against 
incumbrances, renders such policy void. 


5. — 


: DiscHArGE oF Lien. In such case the cancellation 
or discharge of the lien before loss occurs revives the contract. 


6. : : . And the burden of proving such cancella- 
tion of the lien is on the insured. 


% Review: Srecoxp Tria: Law oF THE Case. The determination of 
questions presented to this court in its review of the proceedings 
of an inferior tribunal becomes the law of the case, aud, ordi- 
narily, will net be re-examined in a subsequent review of the 
proceedings of the inferior tribunal on a second trial of the case. 


Error from the district court of Washington county. 
' Tried below before POWELL, J. Reversed. 


Byron G. Burbank, for plaintiff in error. 
Dolezal, Cook & Cook, contra. ° 


SULLIVAN, J. 


Charles Johansen sued the Home Fire Insurance Com- 
pany in the district court of Washington county to re- 
cover upon a fire policy. The cause was tried to a jury, 
and resulted in a verdict and judgment in favor of the 
plaintiff. The question for decision, presented in a vari- 
ety of forms, is the sufficiency of the evidence to sustain 
the verdict. The policy forbade, under penalty of for- 
feiture, the mortgaging of the property insured. One 
of the defenses presented by the answer was “that sub- 
sequent to the issuance of said policy of insurance the 
plaintiff, in violation of the terms, stipulations and war- 
ranties contained in said policy, incumbered by three 
chattel mortgages all the property described in said pol- 
icy and damaged by said fire; such chattel mortgages 
being for the sums of $7,160, $7,165 and $1,805,—all of 
which said mortgages were valid, subsisting liens on said 
property at the time of said fire.” The plaintiff replied, 
denying the averments of the answer not expressly ad- - 
mitted; denying that any of the chattels covered by the 
policy were incumbered when the policy was issued; and 
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alleging “that, at the time of the loss by fire set forth 
in plaintiff’s petition, all and singnlar the chattels cov- 
ered by said policy of insurance set forth in plaintiff’s 
petition were free from all mortgages and were, prior 
thereto, released and discharged from the lien of all 
mortgages whatsoever; and said chattels, at the time of 
said fire, were unincumbered by any mortgage whatso- 
ever.” The plaintiff, at the trial, produced witnesses to 
sustain the controveried averments of the petition and 
rested. The defendants. offered no evidence, and the 
cause was submitted to the jury without any proof touch- 
ing the execution or release of the mortgages referred to 
in the pleadings. Counsel for the defendant contends 
that the giving of the mortgages as charged in the an- 
swer was admitted by the reply, and that, in the absence 
of any evidence upon the subject, the presumption is the 
property was still incumbered at the time of the fire. 
We think couusel is right. We see no escape from the 
conclusion that the plaintiff, in his reply, confessed that 
he had broken a vital condition of the policy. The com- 
pany alleged that the insured chattels were mortgaged 
after the policy was issued, and that the mortgages were 
in force at the time of the fire. The plaintiff was called 
upon to meet this allegation. It was his duty to admit 
or deny it. Fairly construed, we think the reply was in- 
tended as a confession and avoidance of the new matter 
contained in the answer. It was evidently the intention 
of the pleader to admit the execution of the mortgages, 
and to shew, by way of avoidance, that they were not 
liens on the property at the time of its destruction. It 
is true that the plaintiff does not refer in his pleading 
to any particular mortgage; but we must assume that 
the reply was designed to perform its proper office by 
responding fairly to the allegations of new matter con- 
tained in the answer. The purpose of the plaintiff was 
to avoid the legal consequences of the alleged fact that 
he had incumbered the insured cbattels after the issu- 
ance of the policy; and that, of course, he could not do 


352 NEBRASKA REPORTS. [ VoL. 59 


Home Fire Ins. Co. v. Johansen. 


without admitting that the mortgages had been given. 
He could not allege new facts showing a release or 
discharge by payment, or otherwise, without impliedly 
conceding that the alleged lien once existed. See Dins- 
more v. Stimbert, 12 Nebr., 483; Gould, Pleadings [5th 
ed.], 84; 1 Boone, Code Pleading, sec. 59; Bliss, Code 
Pleading [1st ed.], sec. 340; 4 Ency. Pl. & Pr., 667; State 
v. Hill, 47 Nebr., 456. The giving of the mortgages was 
the breach of a substantial condition of the policy, and 
its legal consequence was to render the contract of in- 
demnity null. The release of the mortgages would, ac- 
cording to our decisions (State Ins. Co. v. Schreck, 27 
Nebr., 527; Omaha Fire Ins. Co. v. Dierks, 43 Nebr., 473; 
Johansen v. Home Fire Ins. Co., 54 Nebr., 548), reanimate 
the contract. But clearly the burden of showing such 
release was upon the plaintiff. While the defendant 
alleged that the mortgages were in force at the time of 
the fire, that allegation was not essential to its defense. 
It was neither necessary to plead nor prove it. See 
Phenia Ins. Co. v. Bachelder, 39 Nebr., 95; State Ins. Co. v. 
Schreck, supra. 

We are asked in this case to overrule the former de- 
cisions of this court, holding that the release of a chattel 
mortgage, given upon insured property, in violation of an 
express condition of the policy, revives the contract, and 
renders it effective from the date of the release. The 
question having been presented for decision and decided 
when this case was here before (Johansen v. Home Fire 
Ins. Co., supra), we will not now inquire into the correct- 
ness of the rule announced. If our former conclusion 
was erroneous, the defendant should have obtained a 
correction of the error by presenting a motion for rehear- 
ing. The settled doctrine of this court is that the de- 
termination of questions presented to this court, in re- 
viewing the proceedings in a cause in the district court, 
becomes the law of the case for all subsequent proceed- 
ings, and, ordinarily, will not be made the subject of re- 
examination. See Ripp v. Hale, 45 Nebr., 567; Coburn »v, 
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Watson, 48 Nebr., 257; Fuller v. Cunningham, 48 Nebr., 
857; Omaha Life Ass'n v. Kettenbach, 55 Nebr., 330; Mead 
v. Teschuck, 57 Nebr., 615; Hayden v. Frederickson, 59 
Nebr., 141, 80 N. W. Rep., 494. And this rule applies, not 
only to all points actually decided, but to all questions 
presented by the record, and necessarily involved in the 
decision. See Richardson Drug Co. v. Teasdall, 59 Nebr., 
150, 80 N. W. Rep., 488; Hayden v. Frederickson, supra. 
The judgment of the district court is reversed, and the 
cause remanded. 


REVERSED AND REMANDED. 


Katr Dirks v. CoRA JUEL ET AL. 
FILED DECEMBER 6, 1899. No. 9,049. 
1. Bringing Money Into Court. Bringing money into court is the 


act of depositing money in the hands of the proper officer of 
the court for the purpose of satisfying a debt or duty. 


w 


. : CLERK. The clerk of the court is the proper custodian of 
money paid into court pursuaut to an order or judgment of the. 
-court. 


: ——-—: ParTITION. Money paid to the clerk of the district 
court by referees in partition proceedings, in obedience to an 
order directing the money to be brought into court, is received 
by such clerk in his official capacity. 


CONVERSION BY ‘TRUSTEE: DEposiT IN BANE. A 
trustee who deposits trust funds in a bank to his private account 
is, in the absence of special authority so to do, guilty of conver- 
sion. 


: LIABILITY OF SuRETIES. And in such 
ease the sureties on his official bond for the term of office, dur- 
ing which such conversion occurred, are liable to the party in- 
jured. 


5, ———: ————: 


6. Conversion by Trustee: RemEpDy. -In case a trustee has converted 
trust funds, the cestui que trust may either pursue the fund or 
sue for the conversion, 


Error from the district court of Nemaha county. 
Tried below before Lerron, J. [eversed. 
27 
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The facts are stated in the opinion. 


George W. Cornell and W. H. Kelligar, for. plainti in 
error: 

-When ‘the clerk received the ‘money under -an order 
directing ‘it to be br ought into court, he received it in his 
official capacity, and the sureties are liable. See Me- 
Donald v. Atkins, 18 Nebr., 568; Heppe v. Johnson, 14 Pac. 
Rep. [Cal.], 835; Wolters. Cates v. Wilkinson, 60 N. W. 
Rep. [Ta.], 514. 

The act of the clerk in depositing in his own name 
money held as trustee amounts to conversion. See Pine 
County v. Willard, 39 N. W. Rep. [Minn.], 72; State ov. 

Alsup, 4 8S. W. Rep. [Mo.], 31. 

- Defendants can not escape liability on the ground that 
the clerk had the money when he entered upon his sec- 
ond term of office. See Sidner v. Alexander, 31 O. St., 378; 
District Township of Fox v. McCord, 6 N. W. Rep. [Ta.], 
536; 'hompson v. Dickerson, 22 Ia., 360. 

Delay in taking the money from the clerk did not re- 
‘lease the sureties. See State v. Alden, 12 O., 59; Boice v. 

Main, 4 Denio [N. Y.], 55. 


H, A. Lambert, contra: 


Sureties on an official bond are answerable only for 
such acts of their principal as are done by virtue of his 
office. See Ottenstein v. Alpaugh, 9 Nebr., 237; Kendall vo. 
Aleshire, 28 Nebr., 707; McCormick v. Thompson, 10 Nebr., 
484; Huffman v. Kopplekom, 8 Nebr., 344. 

Defendants are liable only for money received by the 
elerk within the line of his official duty. See Waters v. 
Carroll, 9 Yerg. [Tenn.], 102; Rogers v. Odom, 86 N. Car., 
432. 

The court can not by an order increase the liability of 
the sureties on the official bond of the clerk. See Scott v. 
State, 46 Ind., 203; State v. Givan, 45 Ind., 267. 

Officer’s depositing of money to his individual credit 
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does not amount to a conversion, where the funds can 
be traced and identified. See Cassilly v. Cochran, 13 8. 
W. Rep. [Ky.], 824. 

The use of public funds in a private business is not 
alone a breach of an official bond. See Brown v. State, 
78 Ind., 239; Bocard v. State, 79 Ind., 270; Dumas v. Pat- 
terson, 9 Ala., 484. 

Where an officer has collected money during his first 
term of office, and such money remains in his custody 
when he enters upon the discharge of the duties of his 
second term, the sureties for the latter term become im- 
mediately liable therefor, and those of the former term 
are relieved from further Hability concerning such 
money. See Board of Education v. Fonda, T7 N. Y., 350; 
State v. Van Pelt, 1 Ind., 8305; De Hart v. McGuire, 10 Phila. 
[Pa.], 359; Moore v. Madison County, 38 Ala., 670; Melly 
v. State, 25 O. St., 567; Miller v. Moore, 3 Humph. [Tenn.], 
189. 

It is the time of the defalcation, and not the time of 
the receipt of the money, that determines which set of 
sureties are liable where an officer has held two or more 
successive terms. See Townsend v. Everett, 4 Ala., 607. 

The sureties on the bond at the time of the actual mis- 
appropriation or squandering of the funds are the ones 
liable therefor. See Dumas v. Patterson, 9 Ala., 484; In- 
graham v. McCombs, 17 Mo., 558. 

References as to non-liability of first-term sureties: 
Bruce v. United States, 17 How. [U. S.], 487; Governor v. 
Robbins, T Ala., 79. 


SULLIVAN, J. 


From January, 1888, to December 4, 1894, Edward 
Juel was the duly constituted clerk of the district court 
for Nemaha county. During his first term, which ex- 
pired January 7, 1892, he received in his official capacity 
the proceeds of a partition sale of real estate, and depos- 
ited the same in the Carson National Bank to the credit 
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of his individual account. <A. portion of the fund so de- 
posited was afterwards paid out on the order of the court 
to tlhe persons entitled to receive it. Kate Dirks, one of 
the co-owners of the partitioned estate, having failed to 
receive her share of the money paid into cowt by the 
referees, instituted this action against Juel’s sureties for 
the first term, on the theory that the act of depositing 
the money in the bank without anything to denote its 
trust character amounted in law to a conversion. The 
sureties answered, denying (1) that their principal re- 
ceived the avails of the partition sale by virtue of his 
office; and (2) that if there was any defalcation, it oc- 
curred during Juel’s second term. The court, having 
tried the cause without a jury, found the issues, and ren- 
dered judgment, in favor of the defendants. 

The petition in error presents two questions for de- 
cision. It is first insisted that in receiving the money 
from the referees Juel did not act in his official ca- 
pacity, and that his sureties were, therefore, not liable 
on their bond. After carefully considering the argu- 
ments and authorities brought forward in support of 
this contention, we are entirely satisfied that the act in 
question was done in performance of an official duty, 
and was, consequently, within the purview of the de- 
fendants’ contract. Section 889 of the Code of Civil Pro- 
cedure declares: “The clerk of each of the courts shall 
exercise the powers and perform the duties conferred and 
imposed upon him by the other provisions of this Code, by 
other statutes, and by the common law. In the perform- 
ance of his duties he shall be under the direction of his 
court.” By section 12 of chapter 10, Compiled Statutes of 
1899, all official bonds are made obligatory upon the prin- 
cipal and sureties for the faithful discharge of all duties 
required by law of such principal. The order of the court 
in the partition suit directed the referees to sell the “land 
as provided by law and bring the proceeds into court.” 
Bringing money into court, says Bouvier, is “the act of 
depositing money in the hands of the proper officer of the 
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court for the purpose of satisfying a debt or duty.” Seel 
Bouvier, Law Dictionary, 267. That the clerk of the court 
is the proper custodian of the money paid into court in 
pursuance of an order or judgment of the court is a prop- 
osition upon which, so far as we know, there is no diver- 
sity of judicial opinion. See AlcDonald v. Atkins, 13 Nebr., 
568; Moore v. Boyer, 52 Nebr., 446; Commercial Investment 
Co. v. Peck, 53 Nebr., 204; State v. Watson, 38 Ark., 96; 
Watlters-Cates v. Wilkinson, 92 Ta., 129; 6 Am. & Eng. Ency. 
Law [2d ed.], 142. 

After confirmation of the sale in the partition suit it 
was entirely proper for the court to discharge the refer- 
ees. They were appointed to make partition, and not for 
the purpose of acting for an indefinite period as custo- 
dians of a fund which might come into their hands in 
consequence of being obliged to make a sale, instead of a 
division, of the property. It was never contemplated 
that the custodianship of referees should in every case 
continue until all the owners and incumbrancers should 
call for and receive their shares of the proceeds of the 
sale. See Walters-Cates v. Wilkinson, supra. Mays. Dirks 
- was an absent owner, and by the express terms of section 
844 of the Code of Civil Procedure the court was directed 
to hold her share, or invest it for her benefit. The law 
imposed upon Juel, as clerk, the duty of receiving the 
money which the court directed the referees to pay in; 
and it imposed upon him the further duty of holding 
such money in his official capacity, and accounting for. it 
to the persons to whom it belonged. This being so, it is 
clear, on the conceded facts, that the plaintiff’s money 
was lost through official misconduct, for which the de- 
fendants must answer if the default occurred during the 
first term. It appears that Juel had to his credit in the 
Carson National Bank at the commencement of his sec- 
ond term more than the amount due from him to Mrs. 
Dirks. and that he expressed at one time a willingness to 
pay her out of the funds on deposit in the bank. The 
defendants contend that, although the money paid into 
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court. by the referees was deposited by Juel to his per- 
sonal credit, it was, nevertheless, the plaintiff’s money; 
that it was still in the bank after the expiration of Juel’s 
first term, and that the plaintiff might have then claimed 
and received it. We concede all this; but do not accept 
the defendants’ conclusion that the sureties on the first 
bond are, therefore, exonerated. 

While the fund might be traced and identified as the 
property of the plaintiff, a court would, at her instance, 
impress it with a trust in her favor. But she was not 
obliged to pursue the fund. By depositing plaintiff’s 
money to his individual credit Juel converted the money 
to his own use, and plaintiff had a right to sue him and 
the sureties on his bond for conversion. She had an 
election of remedies, and she has chosen to proceed 
against the defendants for the wrongful act of their 
principal. According to all the authorities, the act of 
Juel in dealing with the proceeds of the partition sale 
was wrongful, and constituted a technical conversion, 
entirely irrespective of his intentions. The rule is that 
a trustee who deposits trust funds in a bank to his own 
private account is, in the absence of special authority . 
so to do, guilty of conversion. See School District v. 
First Nat. Bank, 102 Mass., 174; Pine County v. Willard, 
39 N. W. Rep. [Minn.], 71; Williams v. Williams, 55 Wis., 
300; Hammon v. Cottle, 6S. & R. [Pa.], 290; Cartmell v. 
Allard, 7 Bush [Ky.], 482; Bartlett v. Hamilton, 46 Me., 
435. In Commonwealth v. McAllister, 28 Pa. St., 480, itis 
said that if a trustee depositing trust funds in a bank 
wishes to avoid liability as a wrong-doer, the entry must 
go down in the books of the institution in such terms as 
not to be misunderstood that they are the funds of the 
specific trust to which they belong. In Naltner v. Dolan, 
108 Ind., 500, it was held that if the trustee puts the trust 
fund in such shape as to invest himself with the legal 
title to it, the cestuit que trust has his election to treat the 
fund as belonging to the trustee, and regard the latter 
as his debtor, or else to assert ownership in himself, 
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Whatever may have been the intention of Juel, he did 
not preserve the trust character of the fund in question. 
He invested himself with the legal title to plaintiff's 
money, and this act constituted a breach of his official 
bond. The judgment is reversed, and the cause re- 
man‘led. 2 

REVERSED AND REMANDED. 


H. J. Harms v. F. H. FREYTAG ET AL. 


FILep DECEMBER 6, 1899. No. 9,051. 


Note: ACKNOWLEDGMENT OF INDEBTEDNESS: STATUTE OF LIMITATIONS. 
A letter in which a surety on a note states to the payee that he 
is informed that the note, describing it, is not paid, and asks the 
payee to collect the money due upon it, and declares that he 
“will not longer be held good for the note” in case it be not 
promptly collected, is a sufficient acknowledgment of the indebt- 
edness to arrest the running of the statute of limitations. 


Error from the district court of Nemaha county. Tried 
below before STULL, J. Reversed. A 


G. W. Cornell, W. H. Kelligar and Edgar Ferneau, for 
plaintiff in error. 


H. A. Lambert, contra. 


SULLIVAN, J. 


H. J. Harms brought this action in the district court of 
Nemaha county to recover on a promissory note executed 
by F. H. Freytag as principal, and by D. Oestman and 
F. Schlange as sureties. Oestman was not served with 
summons. [Freytag made default, and Schlange an- 
swered, alleging that the action was barred by the stat- 
ute of limitations. The court tried the case without a 
jury, and found the issue raised by the answer in favor 
of Schlange. Judgment was rendered on the finding, 
and the plaintiff, being dissatisfied, brings the record 
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here for review. Whether the trial court reached a cor- 
rect conclusion depends entirely on the meaning of two 
letters written by Schlange to Harms in regard to the 
note in suit. These letters, which were written in the 
German language, were held to be insufficient as an 
acknowledgment of a subsisting liability to arrest the 
running of the statute of limitations. The first one, as 
translated, is as follows: 
“SouTtH AUBURN, Nus., April 12, 1894. 

“DEAR FRIEND H. HARMS: You have written me, last 
harvest, that the note from Fr. Freytag is not yet paid, 
the one that I and Oestman have undersigned. I would 
like to ask you to collect in the money as soon as possi- 
ble, for I will no longer be held good for the note. If 
you will let him have the money any longer; so let him 
[Freytag] give you a new note. I like you to tarry no 
longer with the matter, for it is high time, for the note 
is very likely due for quite a long time. If you do not 
collect in the note now, then I will not have anything no 
more to do with it. 

“Your friend, IF. SCHLANGE.” 

This writing is, we think, a sufficient acknowledgment, 
within the meaning of section 22, Code of Civil Procedure, 
which declares: “In any cause founded on contract, when 
any part of the principal or interest shall have been paid, 
or an acknowledgment of an existing liability, debt, or 
claim, or any promise to pay the same, shall have been 
made in writing, an action may be brought in such case 
within the period prescribed for the same, after such 
payment, acknowledgment, or promise.” In the letter 
above set out Schlange says that he is informed the note 
has not been paid. He asks Harms to collect the money 
due upon it, and declares that he “will not longer be held 
good for the note,” in case it be not promptly collected. 
This is a plain admission that he was liable on the note 
when the letter was written, but that his liability would 
presently cease unless payment should be enforced. In 
Elder v. Dyer, 26 Kan., 604, it was held that a letter con- 
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taining the statement, “I do not want to be held longer 
on the note,” was an acknowledgment of an existing lia- 
bility, within the meaning of the Kansas statute, which 
is substantially identical with our own. Valentine, J., 
delivering the opinion, said: “No set phrase or particular 
form of language is required. Anything that will indi- 
cate that the party making the acknowledgment admits 
that he is still * * * held for its liquidation and 
payment, is sufficient to revive the debt or claim.?? In 
Devercaue v. Henry, 16 Nebr., 55, the following letter, 
written by the signer of a note to the payee, was held to 
be a sufficient acknowledgment to take the case out of 
the operation of the limitation law: “If I ever get able, 
I will pay every dollar I owe to you and all the rest. You 
can tell all, as soon as I get anything to pay with, I will 
pay. As for giving a note, it is of no use. I will pay just 
as quick without a note as with it.” We are not able to 
distinguish the cases cited from the case at bar, and 
therefore hold, without reference to the second letter 
written by Schlange to Harnis, that the finding and judg- 
ment are erroneous, and should be set aside. 


REVERSED AND REMANDED. 


WILLIAM BARR, APPELLANT, V. MARTHA A. POST ET AL., 
APPELLEES. 


FILED DECEMBER 6, 1899. No. 10,950. 


1. Vacating Judgment: Fase Trestiwony. The intentional produc- 
tion, by a litigant, of false testimony to establish a cause of 
action or defense amounts to such a fraud as will, in a proper 
ease, entitle the adverse party, if unsuccessful, to the vacation 
of the judgment rendered against him. 


: Preapine. In an original suit to annul a judgment, 
on the ground that it was fraudulently obtained, the plaintiff 
must allege and prove that he exercised due diligence at the 
former trial, and that his failure to secure a just decision of 
the issues was not attributable to his own carelessness or in- 
action, 
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3. Trial: PREPARATION: EvipENcE. A party must, in preparing for 
trial, proceed on the assumption that his adversary will produce 
evidence to support his contention. 


4, Review: Former TRIAL: EvipENCE. Where all the evidence given on 
a former trial is not contained in the record under review, the 
court can not determine whether the judgment rendered on such 
trial was the result of false testimony. 


APPEAL from the district court of Lancaster county. 
Heard below before Frost, J. Affirmed. 


Burr & Burr and Morning & Berge, for appellant. 


J. 8. Kirkpatrick, Thomas Darnall and Stewart & Munger, 
contra. 


SULLIVAN, J. 


This action was instituted by William Barr to secure 
the cancellation of a judgment for damages recovered 
against him by Martha A. Post in the district court of 
Lancaster county. The issues having been decided in 
favor of the defendants, the plaintiff brings the record 
here for review by appeal. The question to be determined 
is the sufficiency of the evidence to sustain the decision. 
After a careful perusal of the record, we are entirely satis- 
fied that the conclusion of the trial court is correct. The 
judgment assailed is based on an alleged assault and 
battery committed by Barr upon Mrs. Post. The reasons 
assigned for the annulment of the judgment are that it 
was procured by perjured testimony, and by a fraudulent 
concealment of material facts. It seems to be conceded 
that the general finding of the trial court in this case 
settles, in favor of appellees, the right of Mrs. Post to a 
judgment against appellant for some amount; but it is 
claimed that the jury, relying on false testimony, were 
induced to award excessive damages. The false testi- 
mony, which appellant insists unjustly augmented the 
recovery, was given by Mrs. Post and related to the char- 
acter and extent of her services at a public lunch room 
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in the city of Lincoln, during a period of about five 
months after she was injured. Her testimony in the law 
case was to the effect that she did not do cooking or other 
heavy work, and that her services were intermittent. 
The evidence given on the trial of this cause shows that 
she acted both as a waitress and a cook, and that her 
services were continuous. We are committed by the case 
of Munro v. Callahan, 55 Nebr., 75, to the doctrine that 
the intentional production by a litigant of false testi- 
money to establish a cause of action or defense amounts 
‘to such a fraud as will, in a proper case, entitle the ad- 
verse party, if unsuccessful, to the vacation of the judg- 
ment rendered against him. But actions of this character 
are not to be encouraged. Public policy demands that 
there shall be an end of litigation. A party is informed 
by the pleadings of the issue for trial, and he must be 
ready. He is not justified in assuming that his adversary 
will not produce evidence in support of his contention, 
whatever it may be. Barr was advised in the law action 
that Mrs. Post claimed to have been seriously injured, 
and he should have been prepared with his evidence to 
show that she was, soon after the alleged battery, en- 
gaged in manual labor that required for its performance 
good health and considerable physical strength. When, 
at the trial, he was informed where she had been em- 
ployed, he should have consulted her employers, and 
called them as witnesses to disprove her claims. Whether 
the alleged false testimony would support an original 
action for a new trial, under any circumstances, we do 
not decide; but we have no hesitation whatever in say- 
ing that there is in this record no sufficient showing of 
diligence to entitle the plaintiff herein to the relief de- 
manded. There is another reason why the judgment of 
the trial court must be affirmed. It does not appear that 
the jury, in estimating the damages, did not have ample 
evidence of unexceptionable witnesses before them. 
There is nothing to indicate that, laying the testimony 
of Mrs. Post entirely out of view, the damages are ex- 
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cessive, or the judgment inequitable. The judgment of 
the district court is right, and is 

: AFFIRMED. 
NoRVAL, J., not sitting. 


PACIFIC EXPRESS COMPANY V. JOHN FE. CORNELL BET AL. 
FILED DECEMBER 19,1899. No, 10,416. 


1. Injunction Against Officers: Voip STATUTES. Where it is alleged 
that a public body is proceeding to interfere with the rights of 
a person or corporation in a manner which will cause damage, 
for which there is no adequate remedy at law, or which may 
cause a multiplicity of suits, and it is further alleged that the 
law under which the proceedings are in progress is unconstitu- 
tional, the petition presents cause for equitable relief by injunc- 
tion to prevent further action. 


2. Executive Officers: DuTIES: CONSTITUTIONAL Law. Under the pro- 
visions of the present constitution, the state officers of the ex- 
ecutive department, as named therein, are charged with the 
performance of all duties executive in their nature, which are 
by law required of them. Norvat, J., dissenting. 


8. State Board of Transportation: STATE OFFiIcEeRS: DuTIES, The law 
creating the board of transportation, by which certain desig- 
nated state officers of the executive department are charged 
with prescribed duties in regard, to railroads, does not cast 
such duties upon the individuals, as distinguished from the of- 
fices or officers, but it is the latter upon whom is put the bur- 
den of further acts executive in their nature. 


4, Executive Officers: DUTIES: BOARDS: CONSTITUTIONAL LAW. There 
is nothing in the’ constitution which prohibits the requirement 
of the performance by any, either or all the executive officers 
of the state, of additional duties executive in their nature, nor 
to inhibit action by two or three in the doing thereof by con- 
clusions announced by them collectively or as a board. Nonrvat, 
J., dissenting. 


SECRETARIES OF BOARD oF TRANSPORTATION. The secre- 
taries, whose appointment is provided for by the law, are not 
executive state officers. They are, in the nature of mere depu- 
ties, to act for their principals in matters which precede and 
lead to a final order or decision, which must be by the princi- 
pals, 


5. 
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6. Board of Transportation: StaTUTES: AMENDMENTS. The act of 
1897 (Session Laws, p. 303, ch. 56) placed certain companies or 
persons, owners or in control of telegraph, telephone or ex- 
press line or lines, under the control of the board of transpor- 
tation, and for the jurisdiction and powers of the board adopted 
such as were conferred by a prior act. It was not amendatory 


ot the act of 1887, by which there was created the board of 
transportation. 


7. Carriers: Vorp Maxisum Rate Law: ENFORCEMENT ‘OF STATUTE 
Creatina Boarp oF Transportation. The law of 1893, known 
as the maximum rate law, or the portion thereof which con- 
tained the schedule of rates, was declared unconstitutional, un- 
der the then existent conditions, by the supreme court of the 
United States. This carried with it section 6 of the act, 
which could have no operation except in connection with the 
rates as fixed in the schedule. Such law is now as if non-ex- 
istent, and does not interfere with the enforcement of the law 
of 1887, to which we have referred, by the board and in the 
method provided in the law of 1887, to which we have hereinbe- 
fore aliuded. 


APPBHAL from the district court of Lancaster county. 
Heard below before CoRNISH, J. Affirmed. 


The opinion contains a statement of the case. 


W. W. Morsman and A. R. Talbot, for appellant: 


The act of 1887 (Session Laws, ch. 60), creating the 
board of transportation and defining its powers, is in 
conflict with section 26 of article 5 of the constitution, 
prohibiting the legislature from creating any other ex- 
ecutive state office than those defined in the constitution, 
and is in conflict with section 2 of article 5, which pro- 
vides that none of the officers of the executive department 
shall be eligible to any other state office. See State v. 
Licdtke, 9 Nebr., 464; State v. Fremont, EH. & M. V. R. Co., 
22 Nebr., 313; Nebraska Telephone Co. v. State, 55 Nebr., 
627. 

At the time of the passage of the act of 1897 (Session 
Laws, ch. 56), whatever power the board of transporta- 
tion previously had, under the act of 1887, to regulate 
rates, had been repealed by the act of 1893, known as 
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the Maximum Rate Law, and, therefore, chapter 56 of 
the Laws of 1897 was ineffectual to confer upon the board 
the power to regulate the rates to be charged by appel- 
lant. See State v. Fremont, H. & M. V. R. Co., 22 Nebr., 
313. 

The act of 1897 (Session Laws, ch. 56) is an amendatory 
act, and does not “contain” the section or sections so 
amended, nor does it “repeal” such section or sections, 
and is, therefore, unconstitutional and void. See People v. 
McCallum, 1 Nebr., 182; Smails v. White, 4 Nebr., 353; Sov- 
ereign v. State,7 Nebr.,409; State v. Corner, 22 Nebr., 265; In 
re ITouse Roll 284, 31 Nebr.,505; Stricklett v. State,31 Nebr., 
674; Trumble v. Trumble, 837 Nebr., 340; State v. County 
Commissioners, 47 Nebr., 428; Alorgan v. State, 48 Nebr., 
798; State v. Moore, 48 Nebr., 872; Sheusley v. Keens, 48 
Nebr., 57; Lancaster County v. Hoagland, 8 Nebr., 37; City 
of South Omaha v. Taxpayers’ League, 42 Nebr., 678; Ger- 
man-American Fire Ins. Co. v. City of Minden, 51 Nebr., 
870; Board of Education v. Moses, 51 Nebr., 288; State v. 
Tibbets, 52 Nebr., 228. 

References as to inadequacy of a remedy at law: Boyce 
v. Grundy, 3 Pet. [U. 8.], 210; Sullivan v. Portland & K. 
R. Co., 94 U.8., 806; Wylie v. Coxe, 15 How. [U. 8.], 415; 
Tyler v. Savage, 143 U. S., 79; Richardson Drug Co. ». 
Meyer, 54 Nebr., 319; Muller v. Drane, 75 N. W. Rep. 
[Wis.], 418; Kilbourn v. Samderland, 130 U. S., 505; Board 
of Liquidation v. McComb, 92 U. S., 531; Davis v. Grey, 16 
Wall. [U.8.], 203; Osborn v. United States Bank, 9 Wheat. 
[U. 8.], 738; Pennoyer v. McConnaughy, 140 U. S., 1; Mor- 
ris v. Merrill, 44 Nebr., 428; City of Omaha v. Megeath, 46 
Nebr., 511. 


C. J. Smyth, Attorney General, contra: 


That part of section 26 of article 5 of the constitution 
which provides that “no other executive state office shall 
be continued or created” does not prohibit the legislature 
from creating a board of transportation and authorizing 
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the governor to appoint the members thereof from elect- 
ors outside of the executive state officers named in sec- 
tion 1 of the same article. See In re Railroad Commis- 
sioners, 15 Nebr., 679; State v. Weston, 4 Nebr., 234; State 

v. Smith, 35 Nebr., 25. ; 

The creation of a board of transportation out of state 
" officers is not the creation of an office distinct from the 
several offices of the officers COMmBORInE the board. See 
State v. Judges, 21 O. St., 1. 

The law providing for secretaries of the board of trans- 
portation is not unconstitutional. See State v. Fremont, 
E.& M. V. R. Co., 22 Nebr., 318, 23 Nebr., 117; State v. 
Missouri P. R. Co., 29 Nebr., 550. 

The act of 1897 (Session Laws, ch. 56), by. its express 
terms, does not limit the power to regulate charges of 
telephone companies for messages sent. 

The act of 1897 is not an amendatory act; and hence 
the argument by counsel, that the act is, for that reason, 
unconstitutional, must fail. See Campbell v. Board of 
Pharmacy, 45 N. J. Law, 245; State v. Hibernia R. Co., 47 
N. J. Law, 43; People v. Banks, 67 N. Y., 575; Curtin v. 
Barton, 189 N. Y., 514; Davis v. State, 51 Nebr., 301. 

The act of 1897 is complete in itself, and as such is a 
valid exercise of the legislative powers. See Van Horn 
v. State, 46 Nebr., 79; State v. Whittemore, 12 Nebr., 252; 
State v. Ream, 16 Nebr., 681; Stricklett v. State, 31 Nebr., 
674; Smails v. White, 4 Nebr., 353; Sovereign v. State, 7 
Nebr., 409. 


Harrison, C. J. 


In this action, commenced in the district court of Lan- 
caster county, the company alleged its corporate organi- 
zation and existence under the laws of the state, and 
that the defendants were acting and asserting the right 
‘to do certain things as the state board of transportation 
and its secretaries; that a complaint against the plaintiff 
company had been filed with the defendants, in which it 
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was charged it had been demanding and receiving unjust 
and exorbitant rates and sums for its services as a com- 
mon carrier; that plaintiff had been notified to appear 
before the defendants, and answer said complaint; that 
- defendants claimed to have the power and jurisdiction to 
entertain, hear and determine the matters of said com- 
plaint, and to fix and establish the rates of charges to be ' 
made and collected by the company for any and all serv- 
ices it might, in the course of its business, ‘perform. 
It was further pleaded that the body, known as the board 
of transportation, was an unconstitutional one, the act 
under which it was asserting power to regulate the busi- 
ness affairs of the company in regard to rates being un- 
constitutional; that, “under color of their pretended 
offices, and under color of the said several acts of the 
legislature, the said defendants are now about to proceed 
against your petitioner for the purpose of fixing, estab- 
lishing and reducing your petitioner’s rates of charges for 
the services it performs for the public. The said defend- 
ants now threaten, and are about to proceed, to execute 
the said several acts of the legislature of the state of Ne- 
braska, and enforce the provisions of the same against 
your petitioner, and will proceed unless restrained; 
against all of which your petitioner is without adequate 
remedy at law.” The prayer was that the defendants be 
enjoined from proceeding further in the matter before 
them. 

A temporary injunction was allowed. On hearing, a 
general demurrer to the petition was sustained, the in- 
junction dissolved, and the action dismissed. The plain- 
tiff has perfected an appeal to this court. 

In the case of Nebraska Telephone Co. v. Cornell, 58 
Nebr., 823, the same questions were raised in the district 
court, and in like manner— . e¢., by general demurrer to 
the petition. One point in that case was in regard to 
right of equitable relief. The point is also urged in this 
case, and a brief filed in support of a motion for a rehear- 
ing in the former case is presented in this case in reply 
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to the argument in behalf of the appellees. It is now 
contended that the former opinion was radically wrong, 
and that in it there was a failure to recognize the doc- 
trine of this court as announced in the decision in the 
case of Stahlhut v. Bauer, 51 Nebr., 64. We have examined 
this question again generally, and particularly with a 
view to the applicability and governable strength prop- 
erly to be given or accorded herein to the rule therein 
stated. We were satisfied with the conclusion in that 
case, and the reasons for the decision, and are at present 
of the same mind in regard to them, and adhere to them, 
and will say further that, with the existent conditions 
of the present case, the facts sufficiently pleaded, admit- 
ted by the demurrer, the case is clearly and unmistakably 
within the doctrine of the Stahihut-Bauer decision, and 
that there is no ground for a distinction between them. 
In Nebraska Telephone Co. v. Cornell we viewed the peti- 
tion as pleading at most a projected hearing, the prelimi- 
nary notices for which had been served, and that the true 
sense of the allegations was of a possible outcome or de- 
termination adverse to the company; but we are now 
satisfied that we were wrong. Fairly read and construed, 
there were pleaded in the petition in that case—and this 
applies to the case at bar—a total want or lack of power 
or jurisdiction in the trial body, the proceedings begun 
and being prosecuted, and a direct result which would 
be of damage to the complainant, and for which the 
remedy at law would not afford adequate relief, or not 
to the extent relief could be afforded in the equitable 
action, and the latter was proper. 

One of the points of argument is relative to the con- 
stitutionality of what is denominated “the State Board 
of Transportation”; the main point made here being 
that, under the provisions of our constitution, no such 
board could be created or have an existence. The sec- 
tions of the constitution to which attention is directed in 
the line of argument pursued are as follows: “The pow: 
ers of the government of this state are divided into three 
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distinct departments, the legislative, executive and ju- 
dicial, and no person or collection of persons being one 
of these departments, shall exercise any power properly 
belonging to either of the others, except as hereinafter 
expressly directed or permitted.” See Constitution, art. 
2, sec. 1. “The executive department shall consist of a 
governor, lieutenant governor, secretary of state, auditor 
of public accounts, treasurer, superintendent of public 
instruction, attorney general, and commissioner of public 
lands and buildings, who shall each hold his office for the 
term of two years from the first Thursday and [after] 
the first Tuesday in January next after his election, 
and until his successor is elected and qualified; Pro- 
vided, however, that the first election of said officers shall 
be held on the Tuesday succeeding the first Monday in 
November, 1876, and each succeeding election shall be 
held at the same relative time in each even year there- 
after. The governor, secretary of state, auditor of public 
accounts, and treasurer, shall reside at the seat of gov- 
ernment during their terms of office, and keep the public 
records, books and papers there, and shall perform such 
duties as may be required by law.” See Constitution, 
art. 5, sec. 1. “No other executive state office shall be 
continued or created, and the duties now devolving upon 
officers not provided for by this constitution shall be per- 
formed by the officers herein created.” See Constitution, 
art. 5, sec. 26. 

In the year 1883 the house of representatives of the 
legislature requested of the judges of this court an opin- 
ion by which answers would be given to the following 
questions: 


“This was a matter coming before the court by the fol- 
lowing document: 

“ “WHEREAS, The constitutionality of the railway com- 
missioner system has been questioned, and there are dif- 
ferences of opinion among the members of this legislature 
as to the construction of section 26 of article 5 of the con- 
stitution of the state of Nebraska, which provides that 
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“no other executive state office shall be continued or cre- 
ated,” 

“<Therefore be it Resolved, That the members of the su- 
preme court of this state be, and hereby are, respectfully 
requested to answer the following questions: 

“Ist. Would railway commissioners be state executive 
officers, or would the office of railway commissioner of 
the state be a state executive office if created by the leg- 
islature? 

“24d. Would such an office, if created by the legis- 
lature, come within the inhibition of the constitution? 

“3d. Would a law regulating the management of rail- 
roads in Nebraska under the commissioner system be 
obnoxious to any provision or provisions of the constitu- 
tion of this state? 

“4th. In your opinion could such a railroad commis- 
sioner law be framed that would be capable of enforce- 
ment? 

“¢You are most respectfully requested to answer the 
above and foregoing questions in full at your earliest 
possible convenience. 

“<¥ certify the above to be a correct copy of the reso- 
lution adopted by the house of representatives on Janu- 
ary 22, 1883. 


“‘BraD D. SLAUGHTER, Chief Clerk. 
“Lincoln, January 23, 1883.” See 15 Nebr., 679. 


It was then stated as the opinion of the judges (Hon. 
Geo. B. Lake, then chief justice, and Hon. Amasa Cobb 
and Hon. Samuel Maxwell, judges): “The legislature has 
no power under the constitution to create railroad com- 
missioners. The supervision of railroads by a commis- 
sion would be proper, but the power must be conferred 
on executive officers already existing.” See 15 Nebr., 
679. “In answering the former questions, we have seen 
that all executive power must be enforced by the officers 
provided for by article 5, as constituting the executive 
department, and that the powers imposed upon railroad 
commissioners by the statute of the state of Iowa (and 
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we presume the same to be of other states which have 
resorted to similar legislation) are executive, we know 
of no constitutional inhibition to the imposition of addi- 
tional executive power, as such, upon any or either of the 
officers constituting the executive department, and we 
do think it within the scope of legislative wisdom to 
frame a law for the regulation of the management of 
railroads under the commissioner system, with the above 
limitation as to the personnel of the commissioners, and 
within the limits of the constitutional powers of govern- 
ment over private or corporate rights, which would be 
capable of enforcement.” See 15 Nebr., 683. 

The attorney for the company and the attorney gen- 
eral, who appears for the state, call attention to the fact 
that the opinion to which we have referred was not an- 
nounced in any pending cause, but in response to queries, 
and is not entitled to the weight and consideration to be 
accorded a decision in an actual matter of litigation; and 
they agree in the belief that the opinion is unsound and 
erroneous, but on different points and for diverse reasons. 
The latter vigorously and ably assails the portion of the 
decision which effectually negatived the proposition by, 
which was disclosed the possible or contemplated crea- 
tion of railroad commissioners as officers, and urges that 
the constitution does not prohibit the creation by the leg- 
islature of a board of transportation, and the authoriza- 
tion of their selection from the body of electors and per- 
sons other than those executive’ state officers named in 
section 1 of article 5 of the constitution. A somewhat 
fascinating question for study is outlined and presented 
in this brief; but we must decline to enter upon it or to 
indulge in it, for reasons which we deem sufficiently 
strong, the main one of which is that it is not of the mat- 
ters of litigation in this case, and we have not time, incli- 
nation, nor would it be of any avail, to pass upon this 
point here, as what we might say, being upon a subject 
not involved, would not be decisive. 

It is contended for the company that “The act of 1887, 
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by which was created the board of transportation and 
its powers defined, is in conflict with section 26 of article 
5 of the constitution, which prohibits the creation of any 
state office other than those named in the constitution; 
and is also in conflict with section 2 of article 5, which 
‘provides that none of the officers of the executive depart- 
ment shall be eligible to any other state office.” The act 
of 1887 provided as follows: “The attorney general, sec- 
retary of state, auditor of public accounts, state treasurer, 
and commissioner of public lands and buildings shall 
constitute a board of transportation, which board shall 
have power by a four-fifths vote to appoint three (3) sec- 
retaries to assist in the performance of the duties of said 
board, and they shall each be paid a salary of two thou- 
sand ($2,000) dollars per annum. Not more than two of 
the secretaries shall be appointed from the same political 
party. The secretaries of the board shall take the vath of 
office prescribed for state officers, and shall enter into 
bonds, to be approved by the governor, in the sum of ten 
thousand ($10,000) dollars, conditioned for the faithful 
performance of their duties. No persons in the employ of 
any railroad corporation, or holding stock in any railroad 
corporation, shall be employed as secretary.” See Session 
Laws, 1887, ch. 60, sec. 11; Compiled Statutes, 1899, ch. 
72, art. 8, sec. 11. And section 22, article 8, chapter 72, 
of Compiled Statutes, 1899, is as follows: “To carry out 
the provisions of this act without undue burden to the 
state officers who compose the board of transportation, 
their secretaries are hereby empowered, in all matters 
of examination or investigation, to perform the duties 
preseribed for the board themselves; Provided, That all 
final decisions shall be made by the board themselves.” 
It is asserted that the creation of the board and the 
provision for its secretaries are violations of the sections 
of the fundamental law of the state, to which we have 
just referred, or are evasions of them so violent as to be, 
in effect, violations. The attorney general says that they 
may be evasions in fact, but are not so in law, which may 
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be scund, but is, it would seem, somewhat dangerous and 
shaky ground to venture upon—a little unsafe, proba- 
bly, as governmental doctrine, to say the least. 

It is insisted for the company that the parties who 
occupy the offices designated by the law of 1887 are made 
members of the board of transportation as individuals, 
and not as officers; that they are not required or em- 
powered to act as officers, but as an organized board; 
that the secretaries are charged with the performance of 

‘all the duties, and are in fact the members of the board, 
and in reality state officers. It is further argued that the 
duties are such as can not be said to naturally fall to any 
one of the officers named, and are wholly foreign to the 
matters which we recognize as distinctively to be given 
attention by some certain officers to the exclusion of all 
others. It is true that there are duties connected with 
the transaction of the government of a state which, by 
their very inherent qualities or elements, are for an attor- 
ney general to perform, and others which as certainly 
pass to the auditor for adjustment; and so with the other 
offices and officers. But there are others, of which it 
may truly be said that they do not, by nature or charac- 
teristics, classify, define or assign themselves. They ave 
blends, if I may use the term in this connection, having 
some distinguishing elements which would apparently 
place them within the proper province of one office or 
officer, and some traits which would send them to another 
or three or more others, but the duties to be performed all 
executive or administrative in their characters. The du- 
ties assigned by the law of 1887 are clearly executive or 
administrative; so much of the former that it is no vio- 
lence to any principle of right or true government that 
their doing be cast upon the corresponding, the executive 
department. 

We are unable to agree that the law of 1887 makes the 
individuals members of the board. Its fair construction 
is of the officers, as distinguished from the individuals, 
and the duties cast upon them as officers; nor do we deem 
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it material that the law denominates the officers, col- 
lectively considered, a board, and speaks of actions as 
by the board as a body. The matters of performance are 
no less the acts of each single officer, a member of the 
board, than they are of the aggregate or whole body. 
We do not deem it fatal to the law that secretaries are 
provided for by it. They may as well have been called 
deputies. It was entirely necessary and proper that some 
method be pointed out and the means of relief of the 
principals from some of the burdens cast upon them be 
furnished. If the duties could be required of the officers 
designated, there was nothing incorrect or unconstitu- 
tional in giving them secretaries, if considered necessary, 
to perform such of the duties as might be legally done by 
assistants of the character stated. 

We will now turn to what we consider are apparent 
matters of support of the action of the legislature; also 
to some matters which have given the law recognition as 
a valid exercise or expression of the legislative will. It 
is unquestionable that the constitution prohibits the cre- 
ation of any state office other than those specially desig- 
nated in that instrument; and an indication was given 
of what must be done in regard to the duties which were 
then being performed by officers who were not of the ones 
named in the constitution when it was stated that they 
must be assumed by the officers created by the constitu- 
tion. See sec. 26, art. 5, supra. In section 1, article 5, 
wherein the executive department is defined and its offi- 
cers named, it was provided that such duties should be 
performed by the officers as required’ by law. Strictly 
speaking, it may probably be said that, in express terms, 
in the section this is made applicable to but four of the 
officers; but the true sense of the section is that each and 
all of the state officers shall perform such duties as may 
be required by law, confined, of course, to duties properly 
assignable to the executive department. The constitu- 
tion makers sealed the doorway to any more executive 
state offices, and must have done so, knowing and contem- 
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plating the future growth and development of the state 
and the consequent birth and existence of further duties; 
and their manner of disposition of them was that the 
constitutional officers should attend to them. In the de- 
cision, In re Railroad Commissioners, supra, the right of 
the legislature to do what afterward was done in the law 
under discussion was recognized, and one of the judges 
who concurred in that opinion was a member of the con- 
stitutional convention, and must have known what was 
the import of the constitution, as he listened to, and par- 
ticipated in, the debates and considerations of its differ- 
ent sections, and gathered information of reasons un- 
derlying, and the meaning embodied, in them, which 
doubtless was remembered more or less distinctly at the 
time of the opinion. In three cases in which decisions of 
this court have been rendered the authority and power of 
this board to act have been sustained. See State v. Fre- 
mont, FE. &é M. V. R. Co., 22 Nebr., 313; State v. Fremont, 
BE. d M.V. R. Co., 23 Nebr., 117; State v. Missouri P. R. Co., 
29 Nebr., 550. 

The validity or constitutionality of the law of the cre- 
ation of the board was not discussed. It was necessarily 
involved, as, if the law was invalid, there would exist no 
authority by it to act. We are satisfied that the law is 
not invalid for being, in the particulars noticed in the 
attack herein made upon it, repugnant to the provisions 
of the constitution, to which attention has been chal- 
lenged, and that in the cases cited it has been, in effect, 
declared not invalid. 

In 1897 there was passed an act, in section 1 of which 
it was provided: “That from and after the passage of 
this act, all persons or companies owning, controlling or 
operating, or that may hereafter own, control or operate 
a line or lines of express, telephone or telegraph, whose 
line or lines is or are, in whole or in part, in this state, 
shall be under the control of the board of transportation 
of this state, who shall have the same power to regulate 
the prices to be charged by any company or person or per- 
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sons owning, controlling or operating any line or lines of 
express, telephone and telegraph, for any services per- 
formed by such company, person, or persons as they may 
have over railroad companies and other public carriers; 
and all the powers given to said board of transportation 
over railroads in this state by law are hereby declared to 
be of force against corporations, companies, or a person, 
or persons owning, controlling or operating a line or 
lines of express, telephone and telegraph, doing business 
in this state, whose line or lines is or are, wholly or in 
part, in this state, so far as the provisions of said act can 
be made applicable to any corporation, company, person 
or persons owning, controlling or operating a line or lines 
of express, telephone and telegraph.” See Session Laws, 
1897, p. 303, ch. 56, sec. 1; Compiled Statutes, art. 8, ch. 
72, sec. 24. It was argued that this act was unconstitu- 
tional, for that it was amendatory of the former, espe- 
cially that of 1887, and did not contain any section or 
sections amended, nor repeal such section or sections; 
hence was inimical to section 11 of article 3 of the funda- 
mental law of the state. The last mentioned section 
reads, in part: “No law shall be amended unless the new 
act contains the section or sections so amended, and the 
section or sections so amended shall be repealed.” We 
have examined the citations for the company on this 
point, and do not deem them entirely applicable. The 
majority, if not all, of them sustain the proposition that - 
a law which materially adds to or takes from a pre-ex- 
isting law is amendatory in its character; but, as we 
view the enactment under discussion, it did neither. It 
but placed the companies, to which it was made applica- 
ble, under the supervision of certain officers, cast further 
duties upon the latter, and for the extent of their jurisdic- 
‘tion or power, and the manner of procedure in its exer- 
cise, refers to another law of prior existence. This was 
not fatally objectionable legislation. There was passed 
by the legislature in 1893 (Session Laws, 1893, p. 164, ch. 
24; Compiled Statutes, 1899, ch. 72, art. 12) what was 
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known as the Maximum Rate Law, the object of which 
was to regulate railroads, to classify freights, to fix rea- 
sonable maximum rates to be charged for the transporta- 
tion of freights upon railroads in this state, and to pro- 
vide penalties for the violation of the act. The act 
contained and established a schedule of rates. In section 
6 of the act it was provided: “That the board of trans- 
portation is hereby empowered and directed to reduce 
the rates on any class or commodity in the schedule of 
rates fixed in this act whenever it shall seem just and 
reasonable to a majority of said board so to reduce any 
rate; and said board of transportation is hereby em- 
powered and directed to revise said classification of 
freight as hereinbefore in this act established whenever 
it shall appear to a majority of said board just and rea- 
sonable to revise said classification; Provided, That said 
board of transportation shall never change the classifi- 
cation in this act established, so that by such change of 
classification the rates on any freight will become higher 
or greater than in this act fixed. When any reduction of 
rates or revision of classification shall be made by said 
board, it shall be the duty of said board to cause notice 
thereof to be published two successive weeks in some 
public newspaper published in the city of Lincoln, in this 
state, which notice shall state the date of the taking of 
effect of such change of rate or classification, and said 
change of rate or classification so made by the said board 
and published in said notice, shall take effect at the time 
so stated in said notice.” See Session Laws, 1893, p. 346, 
ch. 24, sec. 6. It is asserted this operated as an amend- 
ment of the law of 1887 in regard to the powers of the 
board of transportation, and that after the passage of 
the later act, that of 1893, the board could not act in re- 
spect to rates except as provided in the section just 
quoted, and, this being true, it had no authority to do 
anything more than to reduce the rates as provided in 
schedule of the act of 1898, and possessed only such pow- 
ers when the act of 1897 was passed which purported to 
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place under the control of the board the appellant 
and other similar corporations; that the power to 
reduce the rates as fixed by the schedule of 1893, 
could in nowise effect or be operative upon the ap- 
pellant, or the rates charged by it for services, 
and consequently the board was without authority 
to act in relation to appellant’s rates. The attor- 
ney general says to this that the act of 1893, as to 
the rates fixed by it, was declared unconstitutional by 
the supreme court of the United States, in the decision 
of the case of Smith v. Ames, 18 Sup. Ct. Rep., 424, known 
as the Maximum Freight Rate Case. Counsel for ap- 
pellants answer that the law, to the extent that it estab- 
lished rates, was declared inoperative for the time being, 
and the act was not adjudged invalid. To say the least, 
the law was left in a condition which may be not inaptly 
described by the use of the somewhat current term “in- 
nocuous desuetude.” It was announced that the rates 
fixed by the law, under the existent material business 
conditions in Nebraska, were so low. as to be unreasona- 
ble, and the-law, in the portions which affected rates, 
was declared, for the reason stated, unconstitutional and 
inoperative, and so it has been since and is to-day. The 
passage of the schedule of rates was unquestionably the 
main inducement for, and object of, the passage of the 
law; and, moreover, the section, No. 6, without opera- 
tion in regard to the rates of the law in which it ap- 
peared, was without meaning or force, and passed out 
of effectual existence with the rates portion of the law 
with which it was inseparably connected. The maxi- 
mum. rate law, to the extent it was submitted to the de- 
cision of the supreme court of the United States, is now 
unconstitutional, and its condition can not interfere with, 
or modify, the laws of 1887 or 1897, if it be conceded they 
might have had such effect, which we do not decide. It 
follows, from the conclusions herein reached, that the 
judgment of the district court was right, and it is 
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Norvat, J., dissenting. 

I dissent from the propositions stated in the second 
and fourth paragraphs of the syllabus of the opinion of 
the chief justice in this case. The law herein assailed 
(Compiled Statutes, 1899, ch. 72, art. 8) has constituted 
the attorney general, secretary of state, auditor of public 
accounts, state treasurer and commissioner of public 
lands and buildings a board of transportation. In my 
view, this legislation is unconstitutional, at least to the 
extent that the attorney general and commissioner of 
publie lands and buildings are included as members of 
said board, and I will briefly state the reasons for this 
conclusion. By section 1, article 5, of the constitution 
eight executive state offices were created, consisting of 
the governor, lieutenant governor, secretary of state, 
auditor of public accounts, treasurer, superintendent of 
public instruction, attorney general and commissioner of 
public lands and buildings. This section closes with the 
significant provision that “The governor, secretary of 
state, auditor of public accounts, and treasurer shall re- 
side at the seat of government during their terms of 
office, and keep the public records, books, and papers 
there, and shall perform such duties as may be required 
by law.” Thus the framers of the constitution, and the 
people in adopting it, have said that four of the eight 
officers of the executive department shall not only reside 
at the capital of the state, but shall discharge such duties 
as the law may require them to perform—that is, duties 
outside of, and not pertaining to, their respective offices. 
As to the four other executive state officers, namely, the 
lieutenant governor, attorney general, superintendent of 
public instruction and commissioner of public lands and 
buildings, the constitution does not require that they, 
or either of them, shall reside at any particular place in 
the state. Manifestly they are at liberty to choose their 
own place of abode. Nor does the fundamental law de- 
clare that they “shall perform such duties as may be re- 
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quired by law,” as is specified concerning the governor, 
secretary of state, auditor of public accounts and treas- 
urer. If each and all of the eight executive state officers 
may be required to perform any duty imposed by statute, 
then the wording of said section is meaningless, and the 
framers thereof did a useless thing in inserting the same 
in the constitution. It is just as logical to say that sec- 
tion 1 requires all executive state officers to reside at the 
capital as to hold that each and all of them shall dis- 
charge the duties which the legislature may see fit to im- 
pose upon them. The naming the four executive officers 
who should “perform such duties as may be required by 
law” was a limitation upon the powers of the legislature, 
and prevented that department of the state government 
from enacting laws requiring either the lieutenant gov- 
ernor, attorney general, superintendent of public instruc- 
tion or commissioner of public lands and buildings to per- 
form any official duties not within the scope of his re- 
spective office. Any other interpretation or rendering 
of the constitutional provision would do violence to its 
grammatical construction, and would involve the propo- 
sition that the legislature could make the lieutenant gov- 
ernor a member of the board of transportation, and, by 
duties devolving upon him by statute, require the giving 
of his entire time and services to the state for twice the 
compensation of a senator, or $600 for the period of two 
years. Likewise, the legislature might pass a law re- 
quiring the superintendent of public instruction to act 
as a member of said board or to devote the principal part 
of his time in the discharge of duties not belonging to, 
or in any manner connected with, his constitutional office, 
to the detriment of the educational interests of the state. 
So by legislation there may be required of the attorney 
general that he shall discharge various additional duties 
outside and not within the scope of his office, and thereby 
interfere with the performance of the duties imposed by 
the constitution, and to the material detriment of the 
legal interests of the state. The framers of the consti- 
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tution never so contemplated, but rather that the lieu- 
tenant governor, attorney general, superintendent of pub- 
lic instruction and commissioner of public lands and 
buildings should only be required to perform such duties 
as pertain to, or are within the scope of, their respective 
offices. In my view, therefore, the act creating the board 
of transportation violates section 1, article 5, of the con- 
stitution, by including the attorney general and commis- 
sioner of public lands and buildings as members of said 
board. 


H. H. Mauck, APPELLEE, v. E. D. BROWN, APPELLANT. 
FILED DECEMBER 19, 1899. No. 10,717. 


1. Bill of Exceptions: PRESERVATION AND AUTHENTICATION OF BAL- 
Lots. Ballots cast at an election, and which were introduced in 
evidence and counted during the trial of a contest between two 
of the candidates for office at said election, were, at the close of 
the trial, placed in the proper receptacles, which were then 
closed, securely fastened, sealed and delivered to the officer 
of the county in whose custody they were by law required to 
be. A bill of exceptions was prepared which did not’ contain 
the ballots nor have attached to it the packages in which they 
had been placed, and, after the usual legal formalities, was pre- 
sented to the trial judge for settlement and allowance. Both 
parties were represented by counsel, and the judge, in the cer- 
tificate of allowance of the bill, stated that the ballots were in- 
tended to be included therein, and, on ew parte application of the 
appellant, ordered the custodian to then deliver them to the 
clerk of the trial court, he to attach them to the bill of excep- 
tions. The order was obeyed, and the bill of exceptions was de- 
livered by the clerk of the district court to the sheriff of the 
county in which the trial occurred, who delivered it to the clerk 
of this court. Held, As thus settled and allowed and transferred 
to this court, the bill, in the absence of any attack upon it as 
other than the. true one, is complete, the ballots sufficiently 
identified, made of it and authenticated. : 


2. Appeal and Error: SuFFICIENCY OF EVIDENCE. The questions pre- 
sented determined not to be those for the presentment of which 
a petition in error is the exclusive remedy, but of the weight 
and sufficiency of evidence to sustain findings of the trial court 
and proper in an appeal. 
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. Elections: JUDGES: ENDORSEMENTS ON BALLOTS: CONSTRUCTION OF 
Starute. The provisions of the Australian Ballot Law (Compiled 
Statutes, 1897, ch. 26), in regard to the endorsement of the names 
of the two judges on the back of ballots, are mandatory; and 
that it be done is made of the essentials of a valid election, and 
if it is not done, the ballots will not be counted. See Orr v. 
Bailey, 59 Nebr., 128. 


4. : 2 . It is not sufficient that the name of one 


judge of the election appears on the back of the ballots. See 
Orr v. Bailey, 59 Nebr., 128. 


:MARKING BAtiors. That the cross be in the circle or square 
is not of the essentials of a valid ballot or vote. If the proper 
mark is made either on the right or left of, and opposite to, the 
name of a candidate, it may indicate the choice of an elector. 

- And on a straight party ticket, if the cross is placed within the 
space which contains the circle, although not within or touching 
the latter, it may suffice to indicate the intention of the voter. 


: ——+—: ConsrRuction oF SratuTE. That an elector shall 
place no mark upon his ballot by which it may afterwards be 
identified as the one voted by him, and that he shall not make 
any mark on the ballot except as directed in the law, are man- 
datory provisions, and a violation of either will invalidate the 
ballot as to which it occurs. 


: ConTESTS: APPEAL. The provisions of said law in reference 
to a contest, inclusive of appeals from judgments therein, are 
complete within themselves, and the word “appeal” is therein 
used in its technical or distinctive sense, not generally, and 
indicates an appeal and not a proceeding in error. 


APPEAL from the district court of Nuckolls county. 
Heard below before Hastines, J. Reversed. 


See opinion for statement of the case. 


W. F. Buck and 8. A. Searle, for appellant: 


Ballots on which the name of one judge only was in- 
dorsed should be counted. A voter who complies with 
the law, and marks his ballot correctly should not be dis- 
franchised for errors, fraud or negligence of election 
officers. See Horning v. Burgess, 77 N. W. Rep. [Mich.], 
446; People v. Wood, 148 N. Y., 142; People v. Bates, 11 
Mich., 362; Lindstorm v. Board of Canvassers, 94 Mich., 
467; Bragdon v. Navarre, 102 Mich., 259; People v. Avery, 
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102 Mich., 572; Moyer v. Van De Vanter, 41 Pac. Rep. 
[Wash.], 60; State v. Fransham, 48 Pac. Rep. [Mont.], 1; 
Cook v. Fisher, 69 N. W. Rep. [Ia.], 264; Parvin v. Wim- 
berg, 30 N. E. Rep. [Ind.], 790; Gass v. State, 34 Ind., 425; 
Dobyns v. Weadon, 50 Ind., 298; Mustard v. Hoppess, 69 
Ind., 324; Duncan v. Shenk, 109 Ind., 26; Storm v.’Stevens, 
104 Ind., 46; Stout v. Board of Commissioners, 107 Ind., 
343; May v. Hoover, 112 Ind., 455; Martin v. Pifer, 96 
Ind., 245; Afiddleton v. Greeson, 106 Ind., 18; In re Douglas, 
58 Barb. [N. Y.], 174; Anderson v. Likens, 47 8. W. Rep. 
[Ky.], 867. 

Spoiled ballots, with identification marks, erasures and 
other unnecessary marks, are illegal and void, and, when 
intentionally so marked by the voter, should not be 
counted. See Spurgin v. Thompson, 37 Nebr., 45; Taylor 
v. Bleakley, 39 Pac. Rep. [Kan.], 1045; People v. Parkhurst, 
53 N. Y. Supp., 598; Church v. Walker, 72 N. W. Rep. 
[S. Dak.], 101. 

The statutory directions for marking ballots are man- 
datory, and ballots marked in violation of the statute 
should not be counted. See Martin v. Miles, 46 Nebr., 772; 
Sego v. Stoddard, 36 N. EB. Rep. [Ind.], 204; Sanner v. Pat- 
ton, 40 N. E. Rep. [IU.], 290; In re Vote Marks, 17 R. I, 
812; Curran v. Clayton, 86 Me., 42; Vallier v. Brakke, 64 
N. W. Rep. [S. Dak.], 180; McMahon v. Polk, 73 N. W. 
Rep. [S. Dak.], 77; AlcKittrick v. Pardee, 65 N. W. Rep. 
[S. Dak.], 23; Parmlee v. Healy, 64 N. W. Rep. [S. Dak.], 
186; Zeis v. Passwater, 41 N. E. Rep. [Ind.], 7965;° Pen- 
nington v. Hare, 62 N. W. Rep. [Minn.], 116; Christopher- 
son v. Common Council, 75 N. W. Rep. [Mich.], 445; Attor- 
ney General v. Glaser, 102 Mich., 405; Curran v. Clayton, 
29 Atl. Rep. [Me.], 930; Tebbe v. Smith, 41 Pac. Rep. 
[Cal.], 454; Parker v. Orr, 41 N. E. Rep. [Tll.], 1002; 
People v. Board of Canvassers, 156 N. Y., 36; Hope v. 
Flentge, 140 Mo., 390; Ellis v. May, 58 N. W. Rep. [Mich.], 
483; Attorney General v. McQuade, 94 Mich., 439; People 
v. Board of Canvassers, 129 N. Y., 395; State v. Walsh, 25 
Atl. Rep. [Conn.], 1; Baater v. Ellis, 15 8. E. Rep. [N. 
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Car.], 939; Bechtel v. Albin, 33 N. E. Rep. [Ind.], 967; 
Van Winkle v. Crabtree, 55 Pac. Rep. [Ore.], 881; Whittam 
v. Zahorik, 59 N. W. Rep. [Ia.], 62. 


Robert Ryan, also for appellant. 


G. W. Stubbs, W. D. Oldham and Frank Irvine, contra: 


Rulings below as to validity of ballots can only be 
reviewed in a proceeding in error. See Scroggin v. Na- 
tional Lumber Co., 41 Nebr., 195; Ainsworth v. Taylor, 53 
Nebr., 484; Troup v. Horbach, 57 Nebr., 644; Te Poel v. 
Shutt, 57 Nebr., 592; LHstep v. Schlesinger, 58 Nebr., 62; 
Brotherton v. Brotherton, 12 Nebr., 72; State v. Lancaster 
County, 138 Nebr., 223; Morse v. Engle, 26 Nebr., 247; Pren- 
tice Brownstone Co. v. King, 89 Nebr., 816; Campbell v. 
Farmers & Merchants Bank, 49 Nebr., 143; Divon Nat. 
Bank v. Omaha Nat. Bank, 54 Nebr., 796; Lowe v. Riley, 
57 Nebr., 252; Hayden v. Hale, 57 Nebr., 349; Holmberg 
v. Hauck, 16 Nebr., 337; Weigel v. City of Hastings, 29 
Nebr., 379; State v. Tibbets, 52 Nebr., 229. 

References as to correctness of rulings relating to bal- 
- lots: State v. Russell, 834 Nebr., 121; People v. Holden, 28 
Cal., 1386; Wyman v. Lemon, 51 Cal., 278. 


HARRISON, C. J. 

The two parties to this action were candidates for the 
office of county attorney of Nuckolls county at the gen- 
eral election held November 8, 1898, and as a result of a 
‘canvass of the votes cast the appellant was declared 
elected, and the certificate of election was issued to him. 
It was determined that he had received 1,285 votes, and 
the appellee 1,284. The appellee, who had been for 
nearly two years prior to, and was at the time of, the 
election county attorney, refused to surrender the office, 
and instituted in the county court this action—a contest 
of the election. The contestant was successful in the 
county court, and the defeated party appealed to the 
district court, where the cause was tried, and judgment 

29 
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rendered for the contestant, H. H. Mauck, and the con- 
testee, E. D. Brown, has perfected an appeal to this 
court. 

The ballots cast at the election were obtained and 
counted by the county court, and it was decided that the 
appellee had received 1,277 votes and the appellant 1,273, 
or that for the former there was a majority of four. In 
the district court the ballots were examined, and as the 
result of another count it was settled that for the ap- 
pellee there were 1,277 legal votes and for the appellant . 
1,272—a difference of five in favor of the former, who 
was adjudged entitled to the office. In the trial courts 
the ballots were produced, identified and received in 
evidence, there being no further evidence introduced or 
offered. 

It is urged for appellee that there can be no examina- 
tion of the questions of litigation, for the reason that the 
evidence is not in the bill of exceptions. In the prepara- 
tion of that document the counsel for appellant had at- 
tached thereto copies of the ballots, or exhibits, to which 
they desired to direct the attention of this court; but 
these, at the time of the settlement of the bill, were 
stricken out of it; hence are not here for any purpose. 
After the ballots had been counted in the district court, 
as to the disposition made of them, there appears the fol- 
lowing statement: “The Court: All of said ballots have 
been admitted in evidence and examined by the court, 
resealed carefully in the presence of the court, and re- 
turned and redelivered to the custody of the county clerk 
of Nuckolls county, Nebraska, from whom they were ob- 
tained, and are numbered from 1 to 18 in the order in 
which they appear in the tally and result of their count, 
which has been kept by the court.” The certificate of 
settlement and allowance of the bill of exceptions is as 
follows: “April 6, 1899. Both parties appear by attorney 
for the settlement of the proposed bill of exceptions in 
this cause. I, W. G. Hastings, judge of the seventh ju- 
dicial district, and presiding at the trial of the above 
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entitled cause, do hereby certify that this proposed bill 
of exceptions, as corrected by amendments allowed, con- 
tains all the testimony introduced and offered on said 
trial, except the original ballots, together with all ob- 
jections made thereto, and the exceptions taken thereon; 
and I approve, settle and sign the same as the bill of 
exceptions in this case, and order that the same be made 
a part of the record in said cause in said court. The 
original ballots, marked in packages exhibits 1 to 18 in- 
clusive, were at the trial carefully sealed and redelivered 
to the clerk of Nuckolls county, and are intended to be 
included in this bill of exceptions, and, when added, con- 
stitute all the evidence adduced in this cause, together 
with this bill. W. G. Hastings, Judge.” This discloses 
that both parties were represented when the bill was 
settled and that therein was “intended to be included” 
the ballots in the packages in which they were placed 
at the close of the tria]. April 10, or four days later, on 
application on behalf of the appellant, the trial judge 
ordered the county clerk of Nuckolls county to deliver 
the packages of ballots to the clerk of the district court 
and he to attach them to the bill of exceptions, and the 
order apparently was obeyed, the packages of ballots 
were, with the bill of exceptions, delivered by the clerk 
of the district court to the sheriff of the county, to be 
transmitted to the clerk of the supreme court, and the 
duty with which the sheriff was charged, it appears, has 
been performed. It might probably have been better 
practice to have obtained an order for the presence of the 
ballots at the time and place of the settlement of the 
bill; but, in the absence of any claim of anything wrong 
about the exhibits as attached, we will overrule thé ob- 
jections to the consideration of the bill. 

It is argued for appellee that the matters of which 
appellant asks consideration are of alleged errors com- 
mitted by the trial court, and will not be reviewed in an 
appeal. As we view the questions presented, they are 
rather of the sufficiency of the evidence received and 
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weighed to sustain the findings and judgment, proper 
inquiries in an appeal proceeding. 

There were discovered during the count of the ballots 
nine with the name of but one judge of election on the 
back of each. Seven of these were favorable to the elec- 
tion of appellant and two to that of appetlee. They were 
not counted, and that they were not is of the complaints 
of appellant. In the decision of the case of Orr v. Bailey, 
59 Nebr., 128, similar questions were presented and ex- 
amined, and it was determined that the provisions of the 
ballot law, that the signatures df two judges of the elec- 
tion should be written on the back of the ballot before 
given to the voter, and if not, the ballot should not be 
deposited in the ballot-box, and if it was, should not be 
counted, were mandatory, and ballots not so identified, 
or on the back of which there appeared the signature of 
but one judge of the election, should not be counted. A 
re-examination of the question at this time does not 
change our views of the matter; hence this objection 
must be overruled. 

It will probably be best to here insert a statement of 
some of the principal prescriptions of the statute relative 
to the official ballots, the forms, the manner of marking 
by the voters, etc., to which it will be necessary to here- 
inafter refer in the discussions of the objections to par- 
ticular ballots and the manner of marking ballots in spe- 
cific instances. We will also call attention generally to 
some decisions of this court on questions which have 
arisen and been presented under the various provisions 
of what is designated the “Australian Ballot Law” en- 
acted by our legislature and in force in 1898. The bal- 
_ lots must be of a good quality of “news printing paper,” 
white in color, and for the printing black ink shall be 
used. The names of candidates for each office to be ar- 
ranged according to parties under the party name and 
emblem and in separate columns. Each column which 
contains a list of the candidates of a party is to be sepa- 
rated by a distinct and heavy line, and within the column 
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at the top shall be printed the party appellation or title. 
At the top of each party column or ticket, under the em- 
blem, shall be made a circle one-half inch in diameter, 
in which a person who desires to vote a straight’ party 
ticket may make a cross, which will signify a vote for 
every candidate whose name appears on said party ticket. 
Above the circle on each ticket of the ballot shall appear 
in print the words “For a straight ticket mark within 
this circle.” Immediately to the right of the name of 
each candidate, and following or on the line with the 
name, there is to be printed a square, each side of which 
is to be not less than one-fourth of an inch, the square to 
be detached from the heavy line separating the columns. 
At the end of the list of candidates for each office to be 
filled at the election there is to be a blank space with 
lines and a small square to the right, and on each line - 
space lines and squares for as many written names of 
candidates as there are candidates on any and all tickets 
for said office. See Compiled Statutes, 1897, ch. 26, sec. 
140. In section 155 it is stated: “No elector shall place 
any mark upon his ballot by which it may afterwards be 
identified as the one voted by him.” In regard to count- 
ing, section 151 contains the following: “Any ballots or 
parts of a ballot from which it is impossible to determine 
the elector’s choice shall be void and shall not be counted, 
Provided, that when a ballot is sufficiently plain to gather 
therefrom a part of the voter’s intention, that it shall be 
the duty of the judges of election to count such part.” 
Of the instructions to voters are the following: “The 
ballots are prepared as follows: If you wish to vote a 
straight ticket, make a mark in the cirele at the top of 
the ticket, and your ballot will then be counted for every 
candidate on the ticket under the circle. If you wish to 
vote otherwise than the straight ticket, you place a cross 
with an indelible pencil, in the square on the right mar- 
gin of the ballot opposite the name of each person for 
whom you wish to vote; if you wish to vote a straight 
ticket with the exception of certain offices, place a cross 
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in the circle at the head of the ticket you wish to vote 
in the main, and then place a cross opposite the names 
of the candidates you wish to vote for on other tickets. 
* * -* Do not make any mark on the ballot save as 
above directed, or the ballot will not be counted.” See 
Compiled Statutes, 1897, ch. 26, schedule “B.” In re- 
gard to the manner of voting, and more particularly the 
subject of marking the ticket, it is said in section 146 of 
the chapter 26, that it shall be by. a cross placed in the 
circle to signify a party vote, and in a square to evidence 
a vote for one specific candidate. In the case of Staie v. 
Russell, 84 Nebr., 118, some of the provisions of the Aus- 
tralian Ballot Law being under consideration, it was 
said: “In the construction of statutes of this character 
it is important to keep in mind two recognized princi- 
. ples: First—That the legislative will is the supreme 
law, and the legislature may prescribe the forms to be 
observed in the conducting of elections and provide that 
such niethod shall be exclusive of all others. Second— 
Since the first consideration of the state is to give ef- 
fect to the expressed will of the majority, it is directly 
interested in having each voter cast a ballot in accord- 
ance with the dictates of his individual judgment. Rec- 
ognizing the principle first stated the courts have uni- 
formly held that when the statute expressly or by fair 
implication declares any act to be essential to a valid 
election, or that an act shall be performed in a given 
manner and no other, such provisions are mandatory 
' and exclusive. By an application of the second princi- 
ple the courts, in order to give effect to the will of the 
majority and to prevent the disfranchising of legal 
voters, have quite as uniformly held those provisions to 
be formal and directory merely, which are not essential 
to a fair election, unless suc’ provisions are declared to 
be essential by the statute itself.” It was further ob- 
served that not every marking from which a ballot might 
afterwards be distinguished would render it illegal. And 
in the opinion in Spurgin v. Thompson, 37 Nebr., 39, it was 
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held: “While the statute requires that the cross which 
signifies the preference of the elector shall, in ink, be 
placed in a space designated for that purpose, a ballot 
upon which such preference is indicated by a cross made 
with a lead pencil, outside the space designated, but op- 
posite the name of the choice of the elector, should be 
counted according to such manifest intention.” And 
further: “The indorsement of the name ‘Hagleham,’ he 
not being one of the election judges, upon a ballot, was 
within the inhibition of the statute forbidding the mark- 
ing of his ballot by an elector, and vitiates said ballot.” 
In Martin v. Miles, 46 Nebr., 772, it was announced: ‘The 
provision of section 20, act of 1891 (‘Australian Ballot - 
Law’), for the expressing of the voter’s intention by a 
mark opposite the name of the candidate of his choice, is 
mandatory, and the manner thus prescribed is exclusive 
of all others, and such is the rule, whether the names of 
candidates be priuted on the ballot or written thereon by 
the voter.” 

In the consideration of the objections to ballots which 
are drawn into question in the arguments, we will refer 
to the precinct in which they were voted. There was a 
ballot cast in Beaver precinct upon which, near to the 
left hand of the name of each candidate of the republican 
party, except for the office of county attorney, there ap- 
peared the cross. None of them were to the right of the 
candidate’s name in the space provided and in which to 
vote properly, or, to speak more accurately, to vote 
strictly in the manner prescribed by the law, the cross 
should have been placed. On the “people’s independent” 
portion of a ballot cast in Beaver precinct, and in refer-.. 
ence to the office of county attorney, appeared this: 
<x H. H. Mauck. O To the left hand of this were like 
spaces on the republican ticket, and in the larger was 
the name of the appellant as candidate for county at- 
torney, but between the two was the distinct and heavy 

_line which it is prescribed by the law shall separate 
upon the ballot the different party lists of offices and 
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names of candidates therefor. It seems clear, from the 
correspondence of this cross in place relative to the can- 
didate’s name with all the others made by the voter on 
the ballot, that it was his intention to vote for IT. H. 
Mauck for the office for which he was a candidate, and 
this view is streugthened by the fact that the cross was 
on the people’s independent ticket as separated from the 
republican ticket by the distinct and heavy line. We are 
satisfied that this vote was properly counted as one for 
Mauck. 

There is a further question argued of this vote, that it 
is not an expression in the manner authorized by law of 
the voter’s choice of any one for the office of county at- 
torney. Within the rule announced by this court in the 
consideration of a like contention in the case of Spurgin 
v. Thompson, 37 Nebr., 39, this was an indication of the 
voter’s preference of Mauck for the office for which he 
was striving. 

A ballot was cast in Spring Creek precinct which had 
a cross marked not in the circle but near it, and in the 
Space wherein was placed the circle at the head or top 
_ of the column entitled “people’s independent.” This 
was counted for Mauck, and the contention for appellant 
is that the mark of the cross in the place in which it ap- 
peared was not a marking such as is required by law, but 
was an identifying mark. It is true the manner of mark- 
ing the ballot might serve to identify it; but with the 
policy of the law as declared in the section, wherein it 
is stated that when a ballot is sufficiently plain to gather 
therefrom a part of the voter’s intention it shall be 
counted, and the construction given to the law by this 
court in State v. Russell, supra, and Spurgin v. Thompson, 
supra, there was an indication here of the voter’s inten- 
tion which was entitled to recognition, and it was proper 
to count the vote. 

In Beaver precinct there was a ballot cast upon which 
there had been made with a pencil, evidently by a voter, 
a circle within the circle which appeared on the official 
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ballot and about half as large, and also a cross which 
was partly in and on the inner pencil circle and the ends 
of which extended into the larger and true circle of the 
ballot. There was also in the vote of Spring Creek pre- 
cinct a ballot marked similarly to the one we have just 
noticed, with the addition of a horizontal line marked 
through and on the inner circle and almost immediately 
through or over the point of junction of the lines of the 
cross within the inner circle. There was also a ballot 
cast in Sherman precinct marked in a manner very simi- 
lar to the first one of these three, the only difference being 
that one line of the cross was shorter than the other. 
Among the ballots cast in Hammond precinct was one 
which had the cross made within the circle at the head 
of a party ticket and also a cross in the proper place rela- 
tive to each candidate on the ticket, except one immedi- 
ately underneath the name of the one candidate as to 
whom there was no cross mark there appeared written 
with a pencil, “Anybody but him.” <A ballot was cast 
in Beaver precinct with a cross in the circle at the top of 
a people’s independent ticket and the word “against” 
written in the blank space under the name on the ballot 
of the republican candidate for congress, and “for”? writ- 
ten in the blank space underneath the name on the ballot 
of the candidate for congress of the “people’s independ- 
ent party.” The words were evidently written with an 
indelible pencil. Among the ballots of Beaver precinct 
was one which was marked in the circle at the top of the . 
party ticket with five or six straight lines, each extending 
beyond the lines of the circle and crossing some of them 
near the centre of the circle, the others crossing not at 
nor so near the centre. This altogether formed a some- 
what star-shaped figure. In the same precinct there was 
cast a ballot which had no cross upon it, but had a letter 
“AY” in the circle at the head of the party ticket. A 
ballot cast in Victor precinct was marked in a circle at 
the top of ticket with three lines so placed as to form a 
star. The law prescribes, as we have seen, that the mark 
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by the voter be a cross. The voter is charged with a 
knowledge of the law and, moreover, has a card of in- 
structions before him to inform him of the manner of 
voting, for there must be a printed card of instructions in 
each voting compartment or booth. See Compiled Stat- 
utes, ch. 26, sec. 150. It does not seem probable that he 
will or need to mistake the manner of marking the ballot, 
or to mark it improperly, unless he is entirely heedless, 
or he desires or intends a marking different than directed. 
It has been decided that the mark must be a cross—that 
it is required by law and the requirement is exclusive. 
See Martin v. Miles, supra. As we have seen,.the voter 
shall not place any mark upon the ballot by which it may 
be known as the one which he voted, and the legislature, 
in the enactment of the form and substance of the card 
of instructions, gave a construction to the law in this 
respect, and announced the rule to be followed when it 
stated what we have hereinbefore quoted: “Do not make 
any mark on the ballot save as above directed, or the 
ballot will not be counted.” This was to say that, if a 
ballot has other marks than those prescribed, it is invalid. 
All the ballots with peculiar markings to which we have 
just directed the attention, more or less in detail, were 
violative of the letter and spirit of the law, and should 
not have been counted. 

The appellee accepts the count as made by the court. 
It gave him 1,277 and the appellant 1,272—a majority 
of five for the former. Of the count as attacked by the 
appellant eight votes were invalid and should not have 
been counted for appellee. Subtracting these from the 
total as counted for him by the trial court, 1,277, leaves 
him but 1,269, and the appellant has 1,272—a majority 
of three. 

There are other matters of objections to ballots as 
counted argued for the appellant; but as the foregoing 
will dispose of the entire litigation, we need not discuss 
the question in regard to other ballots. 

This matter has been presented to this court by an 
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appeal, and for the appellee there was filed and sub- 
mitted a motion to dismiss, on the ground that it was 
not an action in equity and not appealable, which motion 
was denied. The question raised by the motion has been 
again urged in the arguments upon the merits of the 
action. As we have before herein indicated, the contest 
was of inception in the county court, thence removed by 
appeal, after judgment, to the district court, and from 
its judgment an appeal perfected to this court. The 
general right to an appeal provided for in the Code of 
Civil Procedure has been restricted to “actions in equity” 
(Code of Civil Procedure, sec. 675}; and a review of a 
strictly law action can only be obtained in an error pro- 
ceeding, and an appeal will not lie. See Dixon Nat. Bank 
v. Omaha Nat. Bank, 54 Nebr., 796. The statute herein in 
question is clearly one complete within itself (with pos- 
sibly a slight exception, which we will notice hereafter, 
and which, as we shall see, does not materially affect the 
present question) on the subject of the action of contest, 
inclusive of the manner of its review, in an appellate 
court. The language used is all of an appeal in its dis- 
tinctive sense; and it was fully within the power of the 
legislature to provide for the review in a proceeding by 
appeal. At the time of the passage of the act, in which 
there were the provisions in regard to contests of elec- 
tions, appeals, in the particular and not general sense of 
the term, were proper to obtain reviews in equity cases. 
See Code of Civil Procedure, sec. 675. The one given by 
the law in question was not an appeal in an action in 
equity—an appeal given by the Code of Civil Procedure 
—but provision for review of a specific proceeding, of 
which all the matters and methods entering into it to 
render it as a proceeding complete were embraced in the 
act by which it was created, and there exists no reason, 
in the nature of the action of contest or the methods to 
be pursued in it, for holding that the intention of the 
legislature was other than expressed in the law clearly, 
that there should be an appeal as distinguished from a 
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proceeding in error. In one portion of the law (sec. 86) 
it is stated in reference to the contest that “The proceed- 
ings shall be assimilated to those in an action, so far as 
practicable.” This does not make the law objectionable 
for appropriating methods of procedure in vogue by vir- 
tue of other sections of the statute. That the procedure is 
thus made to conform to that in existence in other cases 
does not make the law invalid, nor any the less complete 
within itself. See Davis v. State, 51 Nebr., 301; Campbell 
v. Board of Pharmacy, 45 N. J. Law, 245; Curtin v. Barton, 
139 N. Y., 514. For like legislation see chapter 20, Com- 
piled Statutes, “Probate (County) Court Act,” wherein it 
is provided that the provisions of the Code of Civil Pro- 
cedure relative to justices of the peace shall, where no 
special provision is made, apply to the proceedings in all 
civil actions in the county court, and also that in certain 
cases the rules of practice concerning pleadings and pro- 
cesses in the district court shall be applicable, so far as 
may be, to pleadings in the county court. In the section 
of the election law on the subject of appeal in action of 
contest there is the following language: “The party 
against whom judgment is rendered in cases tried in the 
county and district court may appeal to the district or 
supreme court.” See Compiled Statutes, ch. 26, sec. 98. 
It is argued that this is vague and indefinite; that it ap- 
parently provides that there may be an appeal from the 
county court direct to the supreme court. We do not so 
readit. The meaning is clear. That the appeal from the 
county court first mentioned of the courts of trial may 
be to the district court first named of the appellate 
courts; and with like effect on the meaning are the rela- 
tive positions in the sentence of the district as a trial 
court and the supreme as an appellate. It has been as- 
sumed by both litigants and the courts, without being 
the subject of litigation or decision, that the word “ap- 
peal” in the election law in relation to an action of con- 
test was used in its distinctive or technical, and not in a 
general, sense, and we are satisfied that the import 
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which has been given it is the correct one. The judg- 
ment of the district court must be reversed, and judg- 
ment entered in this court for the contestee. 


JUDGMENT ACCORDINGLY. 


JOSEPH A. MCGRAW v. CHICAGO, Rock ISLAND & PACIFIC 
RAILWAY COMPANY. 


FiteEpD DECEMBER 19,1899. No. 9,068. 


1. Negligence: Drrinirion. The following definition, “Negligence is 
the omission to do something which a reasonable man guided 
by those considerations which ordinarily regulate the conduct 
of human affairs would do, or doing something which a prudent 
and reasonable man would not do,” held not incorrect. See 
Kearney Electric Co. v. Laughlin, 45 Nebr., 404. 


2, Review Without Bill of Exceptions: Evipence. If the bill of ex- 
‘ceptions in a cause has been quashed, questions, the decisions of 
which necessarily call for an examination of the evidence, can 
not be considered. 


: Instructions. If instructions contain statements which 
may have been correct and applicable to possible conditions of 
the proof in the case, in the absence of a bill of exceptions, 
they must be presumed to be free from error. 


Error from the district court of Lancaster county. 
Tricd below before CORNISH, J. A/firmed. 


Lamb & Adams, for plaintiff in error. 
W. F. Evans, L. W. Billingsley and R. J. Greene, contra. 


HARRISON, C. J. 


In this action, commenced in the district court of Lan- 
caster county, the plaintiff sought a recovery of damages 
alleged to have been caused by the negligent operation 
and running of an engine and train by defendant upon 
and over a line of railroad track, whereby and by reason 
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of which, the plaintiff, who was, at the time specified, 
crossing the said track, was struck by the locomotive or 
engine, and severely, seriously and permanently injured. 
The answer of the company denied generally or spe- 
cifically the main material allegations of the petition, 
pleaded affirmatively that the plaintiff was, at the time 
he alleged he received the injuries, a trespasser upon 
the track upon which it was running its engine, and the 
injuries of plaintiff, if any suffered, resulted from his own 
carelessness and negligence. The reply was a general 
denial. There was a trial of the issues, and a verdict and 
judgment for defendant. The plaintiff presents the case 
to this court for review. Since the removal of the cause 
to this court, a motion to quash the bill of exceptions has 
been sustained. 

One of the assigninents of error noticed in the argu- 
ment is of the giving by the court on its own motion in- 
struction numbered 2. In a portion of this instruction 
the jury was informed that negligence was the “gist,” 
the groundwork, or basis, of the action, and it was a 
question for them to determine from the evidence, under 
the rules embodied in the instructions. This introduc- 
tory, if it may be so termed, or general part of this in- 
struction, was probably not as definite as it might have © 
been written; but there was nothing in it, or in that it 
was given, which could in the least work any prejudice 
to the complainant. The further portion of the instruc- 
tion was a definition of “negligence,” which it is asserted 
was incorrect. The definition given in the instruction 
was quoted with approval by this court in Foxworthy v. 
City of Hastings, 23 Nebr., 772; also in Kearney Electric 
Co. v. Laughlin, 45 Nebr., 404, and in the last approved as 
' substantially correct. Probably as good or a better defi- 
nition is “the absence of care according to circum- 
stances.” See 1 Thorapson, Negligence, 135. But the 
one given by the trial court was not open to the objec- 
tions urged against it. 

It is contended that instruction numbered 3, given by 
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the court on its own motion, was erroneous. This placed 
upon the plaintiff the burden of proving the negligence 
of the defendant as the cause of the injuries to plaintiff. 
It is complained that, having given this, the court should 
also have instructed the jury relative to the burden of 
proof on the issue of alleged contributory negligence of 
the plaintiff. Whether it was proper to read the one 
given, and to charge no further than was done, on the 
- issue of plaintiff’s alleged contributory. negligence, de- 
pends, to a great extent, if not ‘wholly, upon the condition 
of the evidence, and this is not before us for examination; 
hence this assignment is unavailing. 

It is asserted that instruction 4 should not have been 
given. The main argument here was directed against 
the use of the word “respectfully” in the instruction ap- 
plicable to the running of the train by defendant. In an 
addition to the transcript filed during the pendency of 
the cause in this court -it is disclosed that the term was 
“rightfully” and not “respectfully,” and, thus corrected, 
the determination of the objections urged against this 
instruction would necessitate an examination of the evi- 
dence, and depend upon the circumstances shown. The 
evidence is not before us, and in its absence the instruc- 
tion must be presumed to be without error. 

Neither the third nor fourth instructions contained 
statements which could not be correct and applicable to 
some possible conditions of the proof; and they must be 
presumed to be correct, there being no bill of exceptions. 
See Home Fire Ins. Co. v. Weed, 55 Nebr., 146, 75 N. W. 
Rep., 539. 

There were no other assignments of error urged in ar- 
gument, and it follows, from what has been determined, 
that the judgment must be 

AFFIRMED. 
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NELLIgZ M. RICHARDSON V. SCOTI’S BLUFF COUNTY. 
FILED DECEMBER 19, 1899. No. 9,055. 


Compensation of Lobbyist: Vauipity or Contract. A contract by 
which a person agrees to draft a bill, have it introduced in a 
legislature, explain it to and make arguments in its favor be- 
fore committees of the legislature, and do all things needful and 
proper to secure its passage, such party to receive no compensa- 
tion unless the passage of the bill, an appropriation act, is pro- 
cured—if successful, the fees not fixed, but to be liberal—is 
vicious, illegal and void; and, in the event of the passage of the 
bill, there can be no recovery of a fee in a suit upon the contract, 
nor as upon an implied contract, nor a quantum meruit for the 
Services performed. 


Error from the district court of Scott’s Bluff county. 
Tried below before GRimES, J. Affirmed. 


’ 


The facts are stated in the opinion. 


M. B. Reese, C. A. Robbins and F. I. Foss, for plaintiff 
in error: 


- The services rendered by the plaintiff for the defend- 
ant before the legislature in securing the passage of the 
bill for the relief of the defendant were lawful. See 
Foltz v. Cogswell, 86 Cal., 542; Kansas P. R. Co. v. MeCoy, 
8 Kan., 5388; Stanton v. Embrey, 93 U. S., 548; Chesebrough 
v. Conover, 140 N. Y., 382; Yates v. Robertson, 80 Va., 475; 
Barry v. Capen, 151 Mass., 99; Dillon v. Darst, 48 Nebr., 
803. 

The county board had the power and authority to em- 
ploy the plaintiff, as attorney or agent, to present the 
merits of the county’s claim against the state to the leg- 
islature. See Smith v. Mayor, 13 Cal., 581; Hornblower v. 
Duden, 35 Cal., 670; Clarke v. Lyon County, 8 Ney., 181; 
Ellis v. Washoe County, T Nev., 291; Yatlock v. Louisa 
County, 46 Ia., 1388; Memplis v. Adams, 9 Heisk. [Tenn.], 
518; Gandy v. State, 27 Nebr., 707; Fuller v. Madison 
County, 33 Nebr., 422; Huffman v. Commissioners, 23 Kan., 
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281; Commissioners of Hamilton County v. Webb, 47 Kan., 
104. 

The defendant is estopped to claim that the contract of 
employment was irregular. See Lincoln Land Co. v. Grant, 
57 Nebr., 70; Grand Island Gas Co. v. West, 28 Nebr., 852; 
State v. Lancaster County, 20 Nebr., 419; State Board v. 
Citizens S. R. Co., 47 Ind., 407; Brown v. Merrick County, 
18 Nebr., 355; Northampton County’s Appeal, 30 Pa. St., 
305; City of Natchez v. Mallery, 54 Miss., 499; Argenti v. 
City of San Francisco, 16 Cal., 255; Clark v. Dayton, 6 
Nebr., 192; Hull v. Kearney County, 18 Nebr., 539; Fister 
v. La Rue, 15 Barb. [N. Y.], 323; Power v. May, 114 Cal., 
207; Huffman v. Greenwood County, 23 Kan., 281; Com- 
missioners of Hamilton County v. Webb, 47 Kan., 104; City 
of Ellsworth v. Rossiter, 46 Kan., 237; City of Cincinnati 
v. Cameron, 33 O. St., 336; Ward v. Town of Forest Grove, 
20 Ore., 355; Hawk v. Marion County, 48 Ia., 472; Knee- 
land v. Gilman, 24 Wis., 39; Allegheny City v. McClurkan, 
14.Pa. St., 81; Beers v. Dalles City, 16 Ores, 334; Brown 
v. City of Agehiaon, 89 Kan., 49. 


J. H. Broady, also for plaintiff in error. 


References: State v. Moore, 40 Nebr., 854; Omaha & R. 
V. R. Co. v. Brady, 39 Nebr., 49; Foltz v. Cogswell, 25 Pac. 
Rep. [Cal.], 60; State v. City of Des Moines, 65 N. W. 
Rep. [Ja.], 818; Hall v. Hooper, 47 Nebr., 111; Thomas v. 
City Nat. Bank, 40 Nebr., 506; Ragoss v. Cuming County, 
36 Nebr., 375; Brown v. Board, 103 Cal, 531; Fister v. 
La Rue, 15 Barb. [N. Y.], 3238. 


M. J. Huffman, T. W. Morrow and George W. Heist, 
contra: 


The alleged contract upon which plaintiff seeks to re- 
cover, as set up in her petition and explained by the evi- 
dence introduced by her in support of her claim for work 
performed thereunder, is void, as against public policy. 
See Clippinger v. Hepbaugh, 5 Watts & S. [Pa.], 315; 

30 
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ITarris v. Raof, 10 Barb. [N. Y.], 489; Rose v. Truax, 21 
Barb. [N. Y.], 861; Afarshall v. Baltimore & O. R. Co., 16 
Tow. [U. 8.], 314; Trist v. Child, 21 Wall. [U. 8.], 4415 
Mills v. Mills, 40 N. Y¥., 548; Sweeney v. McLeod, 15 Pac. 
Rep. [Ore.], 275. 


Harrison, C. J. 


There was filed in this action in the district court of 
Scott’s Bluff county a petition, which was in part as fol- 
lows: “The plaintiff complains of the defendant and al- 
leges that on or before the 1st day of January, 1893, the 
plaintiff was a duly authorized attorney at law, and ad- 
mitted to practice in the courts of the state of Nebraska, 
and as such attorney at law was engaged in the practice 
of her profession in accepting retainers, and prosecuting 
and defending such claims and cases as came within her 
einployment as such attorney at law; that prior to said 
date and time, to-wit, on or about the 1st day of Septem- 
ber, 1889, a criminal action was tried in said county: of 
Scott’s Bluff, wherein the state of Nebraska prosecuted 
one George 8. Arnold for the crime of murder in the first 
degree, and such proceedings were had therein as re- 
sulted in a conviction of said Arnold; that the whole 
costs of said prosecution and trial amounted to about 
the sum of $7,016.01; that at said time the said county 
of Scott’s Bluff had but recently been organized, and 
being compelled to pay said costs, the same became a 
heavy burden upon the people and taxpayers of said 
county, and the said county determined to make an at- 
tempt to obtain back the said expenses from the state by 
means of an appropriation by the legislature, and to do 
all things necessary or available to that result. Accord- 
ingly, thereupon, about the 14th day of January, 1893, 
two of the county commissioners of said Scott’s Bluff 
county, being a majority of all the county commission- 
ers of said Scott’s Bluff county, for and on behalf of said 
county orally employed this plaintiff to prepare a suita- 
ble appropriation bill appropriating and paying to the 
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said county sufficient funds from the treasury of the 
state of Nebraska to reimburse the said Scott’s Bluff 
county the money so paid out and expended by the said 
county, and to argue the merits of said bill before the 
proper legislative committees, and to do all things need- 
ful and proper to procure the passage thereof and the 
money sought, and agreed to pay plaintiff on condition 
of success a very liberal fee and compensation for said 
services. All of which plaintiff agreed to do. There- 
upon, at the instance and request of a majority of the 
county commissioners of said county of Scott’s Bluff 
acting for and on behalf of said county, and in pursu- 
ance of the said agreement of employment, on or about 
the said 16th day of January, 1893, this plaintiff entered 
upon said employment, and went to the city of Lincoln, 
the capital of said state, where and when the legislature 
of the state of Nebraska was in session, and under and 
by virtue of said employment prepared and drafted said 
appropriation bill and appeared before the proper con- 
mittees of the senate and house of representatives, and 
the various members of said bodies in public, and as 
attorney and agent of said county presented to said 
committees and members the merits, legality and jus- 
tice of said bill, and procured and caused the said bill 
to be passed, appropriating to said Scott’s Bluff county 
for said purpose the sum of $7,495.78, and which bill, 
known as ‘House Roll 278,” became a law of said state © 
April 6, 1893, and the said sum of money was duly ap- 
propriated to and for the use and benefit of. said Scott’s 
Bluff county. That at all said times the said Scott’s 
Bluff county and the officers thereof had full knowledge 
and notice of the services of plaintiff and of her claim 
to remuneration therefor, and so knowing of her said 
services and claim under the said contract, received and 
accepted the money so appropriated by said legislature 
to the said county; that the board of county commis- 
sioners of Scott’s Bluff county, with the full knowledge 
of the said services of plaintiff and that by means thereof 
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the said appropriation was made, and of her said claim 
to remuneration, in session accepted and received said 
money so appropriated by the state as aforesaid, and all 
the fruits of plaintiff’s services in the premises, and 
thereby ratified the agreement of employment between 
the members of the board of county commissioners for 
and in behalf of said county and the plaintiff as afore- 
said, and the request of said two members of the board 
to this plaintiff to perform said services. The said board 
of county commissioners, in session as a board, have, 
with full knowledge of the services of the plaintiff in the 
premises, and that the receipt of said money from the 
state as aforesaid was the fruit of plaintifi’s services in 
the premises, without which the said money would not 
have been obtained by said county, appropriated and 
distributed to the use of said county all the said money 
received as aforesaid from the state; that in procuring 
the passage of said act and the appropriation of said 
money the plaintiff expended a large amount of time, 
to-wit, about three months, and a large amount of money 
in the defraying of her expenses, and her services in con- 
nection therewith are of the value of $1,500 and more; 
that plaintiff complied with all the conditions of said 
contract of employment on her part to be performed, 
‘put defendant wholly failed to comply with the condi- 
tions thereof on its part, and have paid plaintiff nothing 
* thereon; that the sum of $1,500 is justly due and owing 
to plaintiff from defendant, with interest thereon at the 
rate of seven per cent per annum from April 6, 1893.” 

In the answer there were admissions of the trial of 
the criminal case alleged in the petition, and that the 
costs were as stated in the petition; also, that a bill or 
act for the “relicf of Scott’s Bluff county” had been pre- 
pared. It was pleaded that it was done by “Hon. Wm. 
Weville,” and wes introduced by a member of the house 
of representatives, and in the due course of legislation 
became a law, and by it there was appropriated to the 
purpose of the act the sum of $7,495.73, which was after- 
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wards received by the county. It was further pleaded 
in the answer: “Defendant further answering alleges 
that after the passage and approval of the said bill as 
aforesaid, and before the said meney had been paid by 
the state to the defendant, to-wit, on the 20th day of 
June, 1893, the plaintiff herein filed a pretended attor- 
ney’s lien with the auditor of public accounts of the 
state of Nebraska, claiming the sum of $1,500 as attor- 
ney’s fees for procuring the passage of said bill through 
the legislature; that the treasurer of the defendant, the 
county of Scott’s Bluff, was thereby compelled, in order 
to obtain said money, to sue out of the supreme court of 
the state of Nebraska a peremptory writ of mandamus 
at the cost of $369.62 to defendant, directing the auditor 
to pay the said sum of money over to defendant; that 
afterwards, on or about the 29th day of June, 1894, plain- 
tiff filed a claim against the defendant with the board 
of county commissioners of the county of Scott’s Bluif, - 
which claim was wholly disallowed, for the reason that 
defendant was not and is not indebted to plaintiff in any 
sum whatever, from which disallowance this appeal is 
taken. 

“6th. Defendant further answering denies that it ever 
at any time, or at any place in any manner, by its board 
of county commissioners, or any part of said board, in 
session or out of session, or by any.means whatever act- 
ing for and on behalf of defendant, employed plaintiff, 
either orally or in writing, or any other way, to prepare 
said appropriation bill and present and argue the same 
before any of the committees of either house of said 
legislature on belialf of said defendant or any other pur- 
pose, and is not indebted to plaintiff in any sum what- 
ever.” 

The reply was a denial of the new matter in the an- 
swer. A trial was had to the court, a jury being waived, 
and the defendant was given judgment. The plaintiff 
has prosecuted errer to this court. 

Evidence was introduced for plaintiff, but none on 
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part of defendant. The theory of the county in the trial 
court, gathered from the arguments in the brief filed, 
was and is now that there may have been some talk be- 
tween the plaintiff and individuals of the county board 
with reference to a proposed application of the county 
to the state or the legislature for relief in the matter 
of the costs in the criminal case which was alluded to in 
the pleadings, but no negotiations or agreements with 
the board; that the plaintiff could not recover, for the 
reason the contract asserted by plaintiff was illegal and 
void, and the services rendered were in lobbying for the 
passage of the bill, and no recovery could be had for 
them. For the plaintiff it is argued, to the contrary, 
that the contract was made, was valid and enforceable. 
If not properly made with the board, there was in effect © 
a ratification by the board; and there was an acceptance 
of the services and fruits and benefits thereof, and the 
county must pay for the work done by plaintiff. The 
application to the legislature, as is disclosed by the pe- 
tition, was not predicated upon matter of claim which 
had a legal basis. It was said in State v. Moore, 40 Nebr., 
854, in regard to this appropriation, that it was “in the 
nature of a donation.” “A gift in fact.” In regard to 
the services to be performed by the plaintiff, as we have 
seen, the petition stated she was to do all things needful 
and proper to procure the passage of the bill, and her 
fee was to be a liberal one, contingent, however, and 
dependent upon her procuring the passage of the bill. 
The plaintiff testified as follows: 
“Q, You are the plaintiff in this case? 

* “A. Yes, sir. 

“Q. You may commence at the beginning and tell 
what took place between you and the commissioners 
with reference to obtaining an appropriation from the 
legislature, and tell what occurred between you and the 
commissioners. 

“A. In the spring or first of the year 1893, Elmer 
Morse, one of the board of commissioners, chairman of 
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the board of commissioners of Scott’s Bluff county, I 
think he was, spoke to me about going to Lincoln and 
asked me if I thought I could procure the passage of a 
reimbursing bill. I told him I thought I could, but 
asked why Mr. Huffman, the county attorney, could not 
go. He said he thought Mr. Huffman— 

“Defendant objects to what was said about Mr. Huff- 
man. Overruled. Exception. 

“He said he wished me to go because Mr. Huffman 
said he would have no influence with an independent 
legislature, while, if I wanted to go, he thought I could 
get a bill through the legislature. We talked about the 
matter of fee. He desired that if I went down that my 
expenses should all be paid, and said that while he 
would hardly be willing to pay a fixed amount, I could 
have a very liberal percentage if I secured the passage 
of the bill. There was no amount agreed upon. The 
contract between him and myself was that I should have 
a very liberal fee. 

“Q. What if you did not obtain any appropriation? 

“A. I was not to receive anything. Mr. Decker agreed 
to the same thing.” 

One of the county commissioners testified as follows: 

“January, 1893, I made a verbal contract with the 
plaintiff, as an attorney and agent of Scott’s Bluff county, 
Nebraska, to procure the passage of a bill by the legisla- 
ture of Nebraska, for the purpose of reimbursing Scott’s 
Bluff county for the expense incurred in the trial of one 
George S. Arnold for the crime of murder. Said plain- 
tiff was to prepare said bill, procure its introduction to 
the legislature, to argue the merits of said bill as agent 
and attorney of said Scott’s Bluff county, Nebraska, and 
to do whatever was necessary to secure the passage of 
said bill. 

“Q. For what compensation was the plaintiff in this 
case to carry out this contract on her behalf? 

“A. There was no specified sum mentioned. If the 
pill passed for only a part of the original sum sought, 
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she was not to receive as much; but in any event she 
was to receive a very liberal fee in the event of success, 
which fee to be proportioned to the amount secured. 
The plaintiff was to pay all expenses, the county not to 
be held liable for any expense or compensation in the 
‘event that no amount sought in the bill was secured. 
On account of plaintiff’s taking the case conditionally 
she was to receive a larger fee in case she succeeded in 
securing the passage of the bill mentioned than she 
would have received if Scott’s Bluff county had guaran- 
tied her expenses or a fee in any case.” 

A member of the senate at the time the appropriation 
bill referred to herein was passed testified as follows: 

“Q. Do you know the amount of work and labor that 
Mrs. Richardson actually expended in the matter of pro- 
curing a favorable report from the committee of claims 
in the houses, and also the same committee in the senate, 
and in procuring the passage of said bill through both 
branches of the legislature? 

“A. I know she was there when the session opened, 
and was there continuously until after the bill was passed 
and approved by the governor and became a law, as far 
as was necessary for the legislature and its approval 
was concerned, which was very near the close of the 
session, and that she worked continuously for that bill. 
I know that she went to every member of the senate 
time and time again in working for the bill, and I also 
know that the sentiment of the senate was against the 
bill until turned the other way by her.” 

A party who was a member of the house when the 
bill passed stated in testimony in this case: 

“J myself with other members was asked to listen to 
her narrative of the case and circumstances very early in 
the session, I think the first week—and it continued 
until the passage of the bill, the date of which I don’t 
remember, but it was very late in the session. She was 
constantly interviewing myself and other members of 
the house by urging us to look into the merits of the bill 
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and in advancing her arguments to show the merits of 
the case. 

“Q. State if you remember any of the difficulties and 
adverse report that had to be overcome to get the bill 
through. 

“A. Why, the committee on claims reported once, the 
first time that they reported to allow one-half of the 
claim. She fought the report after it came back to the 
house and got it recommitted. The committee were not 
satisfied. The members of the committee expressed 
themselves dissatisfied with her refusal to take one-half 
of the claim, and finally reported it back to be indefi- 
nitely postponed. She then came upon the floor and 
mustered members enough to defeat it—the report for 
indefinite postponement—and had it ordered to the gen- 
*eral file, and later she secured enough members to ¢all 
it up out of its regular order, and considered it in open 
house, and finally secured the passage of the bill for the 
full amount asked. 

“Q. Speaking from your experience as a legislator, 
what would you say about the efficiency of her work 
and the legality of her means employed? 

“A. It was the shrewdest piece of work I ever saw 
done in the way of legislation, and the fact of her being 
a woman created a great deal of comment. She was 
the most persistent worker I ever saw, and the argument 
she made both before the committee and the members 
individually were such as would have done credit to any 
attorney in the state.” 

In regard to contracts of the nature of the one which 
is herein asserted by plaintiff it was stated in Wood v. 
McCann, 6 Dana [Ky.], 366, quoted in Cooley, Constitu- 
tional Limitations [6th ed.], 163, 164, and in an article 
by Samuel Maxwell in 28 Am. Law Review, p. 211, on 
the subject of “Necessity for the Suppression of Lobby- 
ing’: “A lawyer may be entitled to compensation for 
writing a petition, or even for making a public argument 
before the legislature or a committee thereof; but the 
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law should not help him, or any other person, to a rec- 
ompense for exercising any personal influence in any 
way in any act of legislation. It is certainly important 
to just and wise legislation, and, therefore, to the most 
essential interests of the public, that the legislature 
should be perfectly free from any extraneous influence 
which may either corrupt or deceive the members or 
any of them.” The contract declared upon, and espe- 
cially as shown by the evidence, was both specific and 
general in its terms relative to what was to be done by 
the plaintiff; and, moreover, it provided for a contin- 
gent fee—an indefinite sum, but a liberal one, if the act 
passed, nothing if it failed. The contract, if ever made, 
was vicious and illegal, and there could be no recovery 
under it, nor as upon an implied contract, nor upon a 
quantum meruit. See Wood v. McCann, supra; Marshall? 
v. Baltumore & O. R. Co., 16 How. [U. 8.], 814; Coquillard 
v. Bearss, 21 Ind., 479; Harris v. Roof, 10 Barb. [N. Y.], 
489; Weed v. Black, 2 MacArthur [D. C.], 268; Chippewa 
V. & 8. R. Co. v. Chicago, 8S. P., M. d O. R. Co., 75 Wis., 
224, 44 N. W. Rep., 17. It was decided in the cases just 
quoted that a contract, the nature of the one in suit, 
which provided for contingent fee or compensation is 
illegal and void, because such fee or compensation is 
a “direct and strong incentive to the exertion of not 
merely personal but sinister influence upon the legis- 
lature.” It follows that the judgment of the district 
court must be 
AFFIRMED. 


B. F. MINZER v. WILLMAN MERCANTILE COMPANY. 
FILED DECEMBER 19, 1899. No. 9,067. 


1. Pleading: New MarTER IN ANSWER: REPLY: TRIAL: REVIEW. Tf, 
during the trial of an action, new matter pleaded in the answer 
is treated by the parties as denied or placed in issue, it will be 
so considered in this court, although no, or an imperfect, reply 
was filed. 
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2. Failure to File Instructions: Exceptions: Revirw. The charge of 
a trial court should be filed with the clerk before read to the 
jury; but that it was not done is not available error, unless the 
complainant excepted to such omission at the time. 


3. Action on Account: SUFFICIENCY OF PETITION. Objections to the 
petition herein held not well grounded, and not available. 


Error from the district court of Webster county. 
Tried below before BEALL, J. Affirmed. 


James McNeny and Chaney & Walden, for plaintiff in 
error. 


James S. Gilham and Robert T. Potter, contra. 


' Harrison, ©. J. 


In this action in the district court of Webster county 
the defendant in error declared upon an account and de- 
manded judgment against the plaintiff in error for the 
stated sum. The answer admitted the existence of the 
account, and alleged matters of counter-claim. There 
was filed what was no doubt intended for a reply. A 
trial resulted in a verdict and judgment for the defend- 
ant in error. 

It is urged for the plaintiff in error that there was no 
reply, and that the pleas of new matters in the answer 
were admitted. What was evidently intended for a re- 
ply was filed, and appears in the record as follows: 
“Comes now the plaintiff, and denies each and every al- 
legation of new matter therein contained.” We need not 
consider the availability of this as a plea to the answer, 
for the reason that, to the extent it is disclosed by the 
record, the parties participated in a trial and treated the 
averments of the answer as denied, and, under such cir- 
cumstances, the objection that no reply was filed was 
waived. See Western Horse & Cattle Co. v. Timin, 23 
Nebr., 526; Missouri P. R. Co. v. Palmer, 55 Nebr., 559. 

It is argued that the instructions were not filed with 
the clerk. It is not shown that the plaintiff in error ob- 
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jected to the instructions on the ground now urged; and 
this renders the complaint at this time unavailable. See 
Fry v. Tilton, 11 Nebr., 456. 

It is also contended that the petition was defective, 
for that in the copy of the account attached thereto 
there was no dollar mark at head of any column or at 
any place in the account. While it is true that there was 
not a dollar mark in or on the copy of the account, some 
of the columns of figures were made in such manner and 
used in connection with terms which clearly and unmis- 
takably indicated the import of the figures. Moreover, 
the account, as shown by the copy, was admitted in the 
answer. It follows that the judgment of the district 
court will be 
AFFIRMED. 


JosEPpH PALMER Vv. First BANK Or ULYSSES. 
Firep DECEMBER 19, 1899. No. 9,073. 


1. Instructions: AssIGNMENTS OF Error. Error in regard to giving or 
refusing to give instructions must be separately assigned in the 
motion for a new trial and petition in error. See Graham v. 
Frazier, 49 Nebr., 90. 

An assignment of error that the verdict is contrary 

to an instruction, if not presented by the motion for a new 

trial, is not available on error to this court, 


3. Ruling on Motion. A motion which can not be sustained substan- 
tially as made must be overruled. 

4. Ruling on Evidence: OxgEcTion: Review. Alleged errors in the 
admission of testimony can not prevail if, during the trial, there - 
was no objection made to the introduction of said testimony. 


5. : ASSIGNMENTS OF Error. An assigninent of error of the ac- 
tion of the trial court in refusing to strike out testimony should 
specifically designate the portion of the record to which it is 
sought to challenge attention. 

6. : SALE oF LAND: CONTENTS OF LETTER. Alleged errors in re- 


ward to the admissions of testimony examined, and determined 
not well grounded. 
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7. Conveyance of Land as Security for Debt: SALE BY GRANTEE: . 
ACTION BY GRANTOR FOR ACCOUNTING: VERDICT FOR DEFENDANT. 
The evidence determined sufficient to sustain the verdict. 


Error from the district court of Butler county. Tried 
below before BATES, J. Affirmed. 


Matt Miller, for plaintiff in error. 
A. J. Evans and NSheesley & Aldrich, contra. 


HARRISON, C. J. 


For the plaintiff there was commenced this action in 
the district court of Butler county, and in the petition 
presented it was pleaded that on or about February 5, 
1894, he was and became indebted to the defendant in 
certain stated sums, and to evidence each item of said 
indebtedness he executed and delivered to the defendant 
his promissory note; also, that he was then the owner 
of a half section of land in Butler county, which, as 
security for the payment of the sums he owed defendant, 
he caused to be conveyed to defendant by deed, or to 
its cashier for it, the understanding being that, if the 
notes were not paid at maturity, the cashier was au- 
thorized to sell the land for the sum of $11,500, subject 
to a mortgage of $7,000, and apply the proceeds of the 
sale to the satisfaction of the amount which plaintiff 
owed the defendant; that prior to the maturity of any 
of the aforesaid notes the cashier sold the land for a 
consideration of $11,600, from which was deducted the 
$7,000, the amount of an incumbrance on the land and 
to which it was sold subject, and applied the money re- 
ceived from the sale in payment of the matters of plain- 
tiff’s indebtedness to the bank, some taxes and interest, 
and paid to plaintiff the sum of $500. It was also pleaded 
that plaintiff had delivered to defendant for collection . 
two promissory notes in his favor, in the ageregate $40, 
of which it had made the collection and had accounted 
for and paid to plaintiff but a part. For the aggregate 

"of the sums alleged to be his due from the land sale, and 
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the collection, judgment was demanded. The answer of 
the defendant pleaded the indebtedness of the plaintiff 
to it in various sums; the transfer by deed to it of the 
land described in the petition; that such conveyance 
was by one George L. Smith, to whom it had been trans: 
ferred by plaintiff as security for the payment of the 
debt of plaintiff to said Smith; that the last mentioned 
party held the land under an agreement that he was to 
manage it and to lease it, in all respects as if it belonged 
to him, to sell it if possible, and account to plaintiff in 
regard to all things which he might do of and concern- 
ing the land; that the bank loaned plaintiff a sufficient 
amount to pay his debt to Smith at the time the title to 
the land was conveyed by Smith to the cashier of the 
bank. It was further answered that, at the time the 
title to the land was transferred to the cashier of the 
defendant, it was agreed that he should, at the first op- 
portunity to obtain a reasonable and fair price for the 
land, sell it, and any surplus of the purchase-money, 
after paying the incumbrances and expenses of sale, was 
to be paid to the plaintiff. A sale was pleaded, of which 
it was alleged the plaintiff was informed and of which 
he approved, and in the proceeds of which he shared. 
It was further answered that the defendant had fully 
accounted to plaintiff for all it had received from the 
sale of the land. Of the amounts derived from the col- 
lections which plaintiff had alleged as one cause of ac- 
tion, payment was pleaded. There was a reply which 
joined the issues. The trial resulted in a verdict and 
judgment for defendant. The plaintiff has removed the 
case to this court by petition in error. 

It is urged that the trial court erred in its refusals to, 
in its charge to the jury, give instructions requested for 
the plaintiff. These were all grouped in one assignment 
in the motion for a new trial, and the refusal of the court 
as to one or more of them was without error; and this 
being true, the assignment must be overruled. See Gra- 
ham v. Frazier, 49 Nebr., 90. 
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It is contended that the verdict of the jury was con- 
trary to an instruction. This was not assigned for error 
in the motion for a new trial, and can not now be of any 
avail. 

Of the evidence introduced was a written instrument, 
which was of date February 5, 1894, and read as follows: 

“Article of agreement between Joseph Palmer and 
Geo. Dobson. Said Geo. Dobson agrees to deed to Jo- 
seph Palmer the N. E. $ 30 and S. E. ¢ of sec. 19, T. 13, 
Rh. 2 east, when said Joseph Palmer shall cause to be 
paid three certain promissory notes in favor of First 
Bank of Ulysses when said notes become due. If said 
notes are not paid, then this agreement to be null and 
void and of no effect or force. Notes as below: 

$1,090.54. Dated February 5, ’94, due April 5, ’94. 
605.00. Dated lebruary 5, 94, due Mar. 5, 794. 
1,029.25. Dated February 5, ’94, due June 5, 94. 

“When said notes are paid, rent notes to go to J. 
Palmer.” 

This, it was and is asserted for plaintiff, was the only 
contract in regard to the land and its future disposal 
which was made or became of effect between the plain- 
tiff and defendant at the time the title thereto was con- 
veyed to the cashier of the latter, and it is argued, in 
the brief filed for plaintiff, that the trial court erred 
when it admitted, as it did during the trial, testimony 
of any other agreement in regard to any after-disposi- 
tion to be made of the land by the cashier than was 
provided for in the written matter which we have just 
quoted. The plaintiff, in his petition, pleaded that when - 
the notes which evidenced his debts to the bank ma- 
tured, if not paid, the cashier was, by agreement of the 
time of the deed to him, authorized to then sell the land 
for the sum of $11,500, and apply the proceeds of the sale 
to the payment of the plaintiff’s debts to the bank. The 
defendant also alleged the authority to the cashier to 
sell the land, but that the authority was to do so at any 
time after he acquired the title, and to continue as long 
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as he retained the title. The defendant also pleaded that 
there was no price fixed by the stipulation of the parties. 
Unquestionably, under the pleadings, the testimony rela- 
tive to the agreement for the sale of the land was admis- 
sible. 

Another argument is of an asserted error of the dis- 
trict court in the admission of some testimony in regard 
to what were known or referred to during the trial as 
“rent notes.” To the question to which the brief refers 
there was no objection; and if any error was committed, 
it is not available. 

One assignment of error is in the following terms: 
“The court erred in not sustaining plaintiff’s motion to 
strike out the answer of witness George Lord where it 
states what their books show.” This is too indefinite 
to call for notice or examination. It does not specifically 
point out any particular portion of the record by page, 
question or answer, and the argument in the brief is 
no more definite; but we find in the record a question 
and answer by the witness George Lord, and a motion 
to strike out the answer “as not responsive and not the 
best evidence.” <A portion of the answer was responsive 
to the question, and not open to the further objection of 
the motion. This being true, the motion could not be 
sustained to all the answer, and was properly overruled. 

It is contended that the trial court should not have 
allowed testimony of any other than a cash sale of the 
land, and that it did so was error. If not admissible in 
any other connection, this testimony was entirely com- 
petent in conjunction with that of the approval of the 
sale by the plaintiff after he had been informed of it and 
its terms. 

It is urged that a witness was allowed to state the 
contents of a letter, no sufficient foundation having been 
laid for the reception of such testimony. If it be con- 
ceded that there was no sufficient evidence shown to 
warrant the court in allowing the witness to detail the 
contents of the letter in his testimony, the plaintiff was 


¢ 
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not prejudiced, as he, in testifying, gave a similar state- 
ment in regard to the main subject-matter of the letter. 

It is of the assignments argued that the evidence was 
insufficient to sustain the verdict. There was a conflict 
in the evidence upon the principal points of the issues, 
but there was sufficient in support of the verdict. 

We have noticed all the assignments to which atten- 
tion was challenged in arguments, and it follows from 


what has been decided that the judgment must be 


AFPIRMED. 


SraTE of NEBRASKA, EX REL. JOHN I’. CORNELL, V. 
WILLIAM A. POYNTER. 


FILED DECEMBER 19, 1899. No. 10,961. 


1. Constitutional Law: VaLipity oF SraTuTES. The judiciary may not 
declare an act of the legislature unconstitutional, unless it is 
clear that it contravenes some provision of the fundamental law. 


2. 


: Taxavrion. By section 1, article 9, of the constitution, the 
public revenues are required to be imposed by the levying of a 
tax by valuation, “so that every person or corporation shall 
pay a tax in proportion to the value of his, her or its property 
and franchises.” 


: DiscrIMINATION. The rule of uniformity prescribed 
by section 1, article 9, of the constitution, inhibits the legisla~ 
ture from discriminating between taxpayers in any manner 
whatever. ‘ 


4, : : RELEASE oF TAXES. Under section 4, article 9, of the 
constitution the legislature is powerless to pass a law releasing 
or discharging auy individual or corporation or property from 
the payment of any portion of the taxes to be levied for state or 

" municipal purposes. 


4 : INSURANCE Companies. Sections 36 and 37, 
chapter 47, Session Laws, 1899, in so far as they attempt to ex- 
empt the property of insurance companies from taxation, or to 
release or commute the taxes of such companies, are inimical to 
sections 1 and 4, article 9, of the constitution, and void. 


6. Statutes: INVALID Porrions. When the invalid part of an act in- 
fluenced or induced the passage of the residue, the entire act 
will be declared void. 


31 
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%. : INSURANCE. The unconstitutional provisions of sec- 


tions 36 and 37, chapter 47, Session J.aws, 1899, induced the 
passage of the remainder of said chapter, and invalidate the en- 
tire act, 


ORIGINAL action in the nature of quo warranto to test 
the validity of chapter 47, Session Laws of 1899, creating 
an insurance bureau with the governor as commissioner, 
Act held void. 


W. B. Price and Robert Ryan, for relator: 


Section 1, article 9, of the constitution of Nebraska 
contains this requirement: “The legislature shall pro- 
vide such revenues as shall be needful, by levying a tax 
by valnation, so that every person and corporation shall 
pay a tax in proportion to the value of his, her or its 
property.” By section 4 of the same article it is pro- 
vided as follows: “The legislature shall have no power 
to release or discharge any county, city, township, town, 
or district whatever, or the inhabitants thereof, or any 
corporation, or the property therein, from their or its 
proportionate share of taxes to be levied for state pur- 
poses, or due any municipal corporation, nor shall com- 
mutation for such taxes be authorized in any form what- 
ever.” These provisions are violated by sections 36 and 
37 of chapter 47, Session Laws of 1899, whereby, in 
consideration of the payment of certain fees, insurance 
companies are relieved from payment of taxes which 
other corporations are required to pay. See City of New 
Orleans v. St. Charles 8. R. Co., 28 La. Ann., 497; Louwisi- 
ana Cotton Mfg. Co. v. City of New Orleans, 31 La. Ann., 
498; Neary v. Philadelphia, W. & B. R. Co., 7 Hous. [Del.], 
419; Philadelphia, W. & B. R. Co. v. Neary, 5 Del. Ch., 
600; State Bank v. People, 4 Scam. [Ill.], 303; Le Roy v. 
East Saginaw C. R. Co., 18 Mich., 233; Dauphin & L. 8. 
R. Co. v. Kennerly, 74 Ala., 583; City of New Orleans v. 
La Fayette Ins. Co., 28 La. Ann., 756; Life Ass’n v. Board 
of Assessors, 49 Mo., 512; Hogg v. Alackay, 23 Ore., 339; 
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City of Austin v. Austin Gaslight & Coal Co., 69 Tex., 180; 
Aligelt v. City of San Antonio, 81 Tex., 486; In re Taxes, 
73 N. W. Rep. [Minn.], 970. 


Wilbur F. Bryant, contra: 


The constitutional provisions relating to taxation were 
copied from the constitution of the state of Illinois. In 
adopting those provisions the state of Nebraska adopted 
also a judicial construction adverse to the contention of 
counsel for relator. Under the construction thus adopted, 
sections 36 and 37, chapter 47, Session Laws of 1899, re- 
lieving insurance companies from the payment of certain 
taxes, do not violate sections 1 and 4, article 9, of the 
constitution, relating to taxation. See Jilinois C. R. Co. 
v. County of McLean, 17 Ill, 291. 

“I do not believe this question of taxation is reached 
in this case. Even were it possible for a court to hold 
this law unconstitutional, in face of the authorities here- 
inafter cited, such decision, it seems to me, could cer- 
tainly not strike at this section as a whole. The objec- 
tion would only lie to the clause: ‘Aud shall be in full 
of all fees and taxes except taxes on real estate.’ This 
clause is divisible ron the remainder of its section. The 
exempting of property from taxes could hardly be an 
inducement for the passage of the act. But it is unneces- 
sary to resort to this argument. The relator has quoted 
and cited numerous authorities. We could do the same, 
but find it unnecessary. It is a well and long settled 
principle of law that where one state has adopted a writ- 
ten law, and another state copies and adopts that written 
law, it adopts, likewise, with said law, the judicial inter- 
pretation which the former state had placed upon the 
_ same. No authorities need be cited upon this proposi- 
tion. Now, let us apply this principle to the case in hand. 
The state of Illinois has substantially the same pro- 
visions in her constitution as are here quoted from the 
constitution of Nebraska. See Illinois Constitution, art. 
9, secs. 1, 6. In 1855 this same question was before the 
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supreme court of Illinois. This was twenty years before 
our constitution was adopted. The case was one where 
Abraham Lincoln was of counsel; and took the same 
position on this question that is now taken by the re- 
spondent, who will quote his case in support of our posi- 
tion. The constitutional question is discussed at great 
length, in this case, and numerous authorities cited: ‘It 
is within the constitutional power of the legislature to 
exempt property from taxation, or to commute the gen- 
eral rate for a fixed sum. The provisions, in the charter 
of the Ilinois Central Railroad Company, exempting 
its property from taxation, upon the payment of a certain 
proportion of its earnings, are constitutional.’ See Illi- 
nois OC. R. Co. v. County of McLean, 17 Ill, 291. The court 
will see upon examination that the reasoning in Illinois 
C. R. Co. v. County of AfcLean will apply to our constitu- 
tion just as well as to theirs. Both constitutions provide 
that every person and corporation shall pay a tax in 
proportion to the value of his, her or its property. Our 
constitution adds ‘franchises.’ A refined hypercaution, 
truly! Both constitutions deny the legislature, or gen- 
eral assembly, the power to release or discharge any 
county, city, township, town, or district whatever, or the 
inhabitants thereof (Our constitution adds the words, 
‘or corporation’), or the property therein, from their, or 
its, proportionate share of the taxes to be levied for state 
purposes (Our constitution adds the words, ‘or due any 
municipal corporation’); and deny authority to make any 
commutation whatever in any form. It will be seen that 
these constitutional provisions are equally strong and 
comprehensive; and that they are substantially identi- 
cal; and, as before stated, that the reasoning in the Illi- 
nois case, hereinbefore cited, applies equally to both 
constitutions. There is a different classification of the 
persons and things upon which the legislature, or general 
assembly, can impose a tax. But our supreme court 
has held that the legislature is not bound by the classi- 
fication in section 1, article 9, of our constitution. See 
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State v. Lancaster County, 4 Nebr., 537; State v. Ream, 16 
Nebr., 681; Shaw v. State, 17 Nebr., 334. These decisions 
follow the principle laid down in the Illinois case already 
cited. The words, ‘or corporation,’ were probably in- 
serted by our constitutional convention, because of a 
doubt as to whether the word ‘inhabitants’ includes an 
artificial person. Taxes ‘due’ a municipal corporation 
are taxes which have been levied upon property which 
has been assessed, and which are due under the statute. 
See, also, Winfield’s Adjudged Words & Phrases. But it 
is profitless to speculate, as: these interpolations do not, 
in any manner, affect the construction of our constitution: 
IWinois passed a reciprocity insurance law, similar to sec- 
tion. 40 of the ‘Weaver Act.’ In passing upon this act the 
supreme court of INinois held that this law could not be 
regarded as in any sense the enforcing of the laws of a 
foreign state by the courts of [llinois. But the court 
compared it to the enforcement of a foreign contract. 
Number 5 of the syllabi is as follows, and is borne out in 
the opinion: ‘Nor is that section (29) in conflict with sec- 
tion 1, article 9, of the constitution of 1870, which au- 
thorizes the legislature to tax peddlers, auctioneers, in- 
surance business, etc., in such manner as it may, from 
time to time, direct by general law uniform as to the 
class upon which it operates, as it does not follow that all 
foreign insurance companies are, for the purpose of as- 
sessment or taxation, to be deemed of the same class, 
within the meaning of the constitutional provision. The 
constitution has left the power with the legislature to 
classify such companies for taxaticn, as is done by the 
act in question.’ See Home lus. Co. v. Swigert, 104 II, 
653. The same principle in regard to uniformity of tax- 
ation is held by this court in Pleuler v. State, 11 Nebr., 
547.” 


C. J. Smyth, Attorney General, W. D. Oldham, Deputy 
Attorney. General, and Arthur J. Weaver, also for respond- 
ent, 
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The argument of the attorney general was upon the 
same lines as in Telephone Co. v. Cornell, 59 Nebr., 737. 


Arthur J. Weaver filed no brief, and made no argument. 


The case was argued, for the relator, by Robert Ryan; 
and by Willis D. Oldham, Deputy Attorney General, and 
Wilbur F. Bryant, for the respondent. 


Oldham said that, though the tax feature of the law 
might be unconstitutional, the law as a whole should be 
sustained, citing State, ex rel. Field, 119 Mo., 593; Gordon 
vu. Cornes, 47 N. Y., 608; Allen v. Louisiana, 103 U. S., 80. 


Ryan cited the Tlinois constitution of 1870 and 
decisions made thereunder which appear in the opinion 
of the court. 


Bryant, in reply to relator’s counsel, said: “The 
question of the constitutionality of the taxation com- 
muted in the ‘Weaver Law’ is not raised in this case. 
For reasons stated in the brief heretofore filed, it can not, 
in any manner, affect the constitutionality of the trans- 
fer from the auditor to the governor. As Brother Old- 
ham says, it could have been no inducement to the pas- 
sage of the act. For the taxation would be as unconstitu- 
tional in the auditor’s office as in the governor’s. The 
counsel for the relator have attacked the construction of 
our constitution, based upon Illinois C. R. Co. v. County 
of McLean, 17 Tll., 291, cited in the brief; and claim that 
it was the constitution of 1848 which was construed in 
that case. Granted. What then? Let us see what the 
Illinois constitution of 1848 says: “The general assembly 
shall provide for levying a tax by valuation, so that every 
person and corporation shall pay a tax in proportion to 
the value of his or her property,’ and so forth. See sec- 
tion 2, article 9. ‘Corporate authorities of counties, town- 
ships, school districts, cities, towns, and villages may 
be vested with power to assess and collect taxes for cor- 
porate purposes; such taxes to be uniform in respect to 
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persons and property within the jurisdiction of the body 
imposing the same. And the general assembly shall re- 
quire that all the property within the limits of municipal 
corporations, belonging to individuals, shall be taxed for 
the payment of debts contracted under authority of law.’ 
See: section 5, article 9. Counsel should remember that 
the Illinois cases, which they cited, were decided long 
after the adoption of our constitution. Have they for- 
gotten the rule? So much for the Illinois constitution 
of 1848. My brethren are welcome to the cold comfort. 
But this taxation question has been sufficiently discussed 
for matter not in the case. When it comes up in the way 
it did in Hawkeye Ins. Co. v. French, cited by counsel, it 
will be time enough to decide it. In such a case the in- 
surance companies will have an opportunity to fight 
their own battles. In that case, they had paid the tax 
provided by the insurance law; and were seeking to avoid 
the municipal tax.” 


NoRVAL, J. 


The legislature of 1899 passed an act, which received 
executive approval, by its terms, inter alia, creating a . 
state insurance bureau, naming the governor as commis- 
sioner in charge of such bureau, charging him with the - 
duty of enforcing the laws relative to insurance and the 
supervision of insurance companies, and providing for 
the organization and incorporation of insurance com- 
panies, for their admission from other states and coun- 
ties, and to regulate their conduct. See Session Laws, 
1899, p. 207, ch. 47. Prior to said act, for more than a 
quarter of a century, the state insurance department 
was under the supervision and control of the auditor 
of public accounts, which department was by the said 
act of 1899 attempted to be wrested from the auditor and 
placed under the.supervision of the chief executive of 
the state. This is an original action in quo warranto, in 
the name of the state, on the relation of John I’. Cornell, 
auditor of public accounts, against William A. Poynter, 
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as governor, to test the validity of said chapter 47, Ses- 
sion Laws, 1899. Our attention has been challenged to 
numerous alleged infirmities and imperfections on the — 
face of the act in question, which, it is confidently as- 
serted by counsel for relator, invalidate the whole law; 
but we do not deem it essential that we should now’ con- 
sider them, since questions of graver import have been 
.urged upon our attention. The act has been aszailed as 
unconstitutional upon various points; among others, 
that sections 36 and 37 of said chapter 47 contravene 
sections 1 and 4 of article 9 of the constitution, which 
are as follows: 

“Section 1. The legislature shall provide such revenue 
as may be needful, by levying a tax by valuation, so that 
every person and corporation shall pay a tax in propor- 
tion to the value of his, her or its property and fran- 
chises, the value to be ascertained in such manner as the 
legislature shall direct, and it shall have power to tax 
peddlers, auctioneers, brokers, hawkers, commission 
merchants, showmen, jugglers, inn-keepers, liquor deai- 
ers, toll bridges, ferries, insurance, telegraph and express 
interests or business, venders of patents, in such manner 
as it shall direct, by general law, uniform as to the class 
upon which it operates. 

“Sec. 4. The legislature shall have no power to release 
or discharge any county, city, township, town, or dis- 
trict whatever, or the inhabitants thereof, or any corpo- 
ration, or the property therein, from their or its propor- 
tionate share of taxes to be levied for state purposes, or 
due any municipal corporation, nor shall commutation 
for such taxes be authorized in any form whatever.” 

Sections 36 and 37 of the act assailed follow: 

“Sec, 36. Insurance companies shall pay fees in this 
state as follows: Domestic companies organized or in- 
corporated under this act, shall pay fifty dollars ($50.00) 
for charter and all the necessary filings and papers to 
complete their incorporation. Domestic companies so 
incorporated, and those incorporated under any act re- 
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a Pe a ee ee ee 
pealed by this act, or in any way complying with this act, 
shall pay for filing each annual statement, twenty dol- 
lars ($20.00). For each agent’s certificate, fifty cents. 
Two ¢ertificates of publication, one dollar. The com- 
pany’s annual license, or copy of same, one dollar. Each 
and every such domestic insurance company shall also 
be taxed upon the excess of premium received over losses 
and ordinary expenses incurred within the state during 
the year previous to the year of listing in the county 
where the agent conducts the business properly propor- 
tioned by the company at the same rate that all other 
personal property is taxed, and the said agent shall ren- 
der the list and be personally liable for the tax; and if 
he refuse to render the said list or to make affidavit that 
the same is correct the amount may be assessed accord- 
ingly to the best knowledge and discretion of the as- 
sessor. The fees and taxes herein provided for shall be 
in lieu of all fees and taxes, except taxes upon real estate 
and other taxes, provided in the general revenue law. 
Also an occupation tax or volunteer fire department tax 
not to exceed ($5.00) five dollars per annum for each 
agency, which any city, town or village in this state may 
impose by ordinance for the support of such fire depart- 
ment. 

“See, 87. Every other state company shall pay one 
hundred dollars ($100.00), for depositing copy of charter, 
statement, and all the papers necessary to comply with 
this act, and the certificate of admission from the insur- 
ance commissioner. For filing copy of amended charter, 
seventy-five dollars ($75.00). Filing annual statement, 
fifty dollars ($50.00). Each agent’s certificate, two dollars 
($2.00). Companies doing a life and accident business, 
shall file separate statements for each department of their 
pusiness, and pay one hundred dollars ($100.00) each year 
for filing the two statements. Life insurance companies 
that also transact industrial business, shall file separate 
statements for each department of their business, and pay 
one hundred dollars ($100.00)each year for filing the two 
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statements. Miscellaneous companies shall report all 
their transactions on one statement, and pay the one fee 
of fifty dollars ($50.00) each year. Every other state in- 
surance company, and every such miscellaneous company, 
shall each year in the month of January, report under 
oath, to the insurance commissioner, the gross amount of 
premiums received for the preceding calendar year, upon 
or on account of life, accident, fire or miscellaneous busi- 
ness, or insurance affected on property located within 
this state; such report shall be sworn to by the presi- 
dent and treasurer, or other chief fiscal officer. Such 
companies shall pay two per cent of their gross premi- 
ums so reported, as an additional license fee to the state 
treasurer, and shall not be relicensed for the year, until 
this payment is made. Provided, Any such life or acci- 
dent company, which is, under reciprocal provisions in 
this act, obliged to pay more than two dollars for the an- 
nual license hereinafter provided in this section, or is 
required to pay any sum into the state treasury for the 
school fund, shall be allowed to deduct such excess over 
two dollars, from its bill for taxes before paying the 
same. Every other state company shall annually pay 
two dollars for two certificates of publication, two dollars 
for annual license of the company, or copy of same. For 
every copy of paper filed, as herein provided, the sum of 
ten cents per folio, and one dollar for certifying the same 
and affixing the seal of the office thereto. The taxes and 
fees above provided shall be paid to the state treasurer, 
and shall be in full of all fees and taxes, except taxes on 
real estate, which may be imposed by any county, mu- 
nicipality or the state, unless otherwise provided by this 
act. Provided, That in cities of the first class having 
more than ten thousand inhabitants and in cities of the 
second class having more than five thousand inhabitants 
that maintain a fire department, the city council may by, 
ordinance impose an occupation tax on all fire insurance 
companies maintaining an agency in, or doing business 
in such city, not to exceed ten dollars per annum; for 
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the benefit of such fire department. Provided further, 
that in cities of the second class having less than five 
thousand inhabitants and in villages that maintain a fire 
department, the city council or board of trustees may, by 
ordinance impose an occupation tax on all fire insurance 
companies maintaining an agency or doing business in 
such city or village not to exceed five dollars per annum, 
for the benefit of such fire department.” 

Before entering upon a discussion of the constitutional 
question to which we have alluded, it is important that 
there ever be kept in view that the judiciary will not de- 
clare an act of the legislature unconstitutional, unless it 
is clear that such act is inhibited by the fundamental 
law. If a reasonable doubt exists, it must be solved in 
favor of the validity of the statute. See Z'urner v. Althaus, 
6 Nebr., 55; State v. Lancaster County, 4 Nebr., 537; Pleuler 
v. State, 11 Nebr., 547; Board of Directors Alfalfa Irriga- 
tion District v. Collins, 46 Nebr., 411; Davis v. State, 51 
Nebr., 302. With this principle firmly implanted in our 

‘mind, we proceed to the consideration of the constitu- 
tional question. 

The provisions of the constitution already quoted, 
which are invoked by the relator, are plain, and the lan- 
guage employed free from ambiguity. Their meaning is 
involved in no doubt. The public revenues are required 
to be raised by the imposition of a tax by valuation, “so 
that every person and corporation shall pay a tax in pro- 
portion to the value of his, her or its property and fran- 
chises.” See Constitution, art. 9, sec. 1. To the legis- 
lature is committed the power of determining the manner 
for ascertaining the assessed value of property, as well 
as the authority to tax certain business interests and 
persons belonging to the avocations enumerated in said 
section 1, article 9, of the constitution. The rule of uni- 
formity vouchsafed by said section forbids the enact- 
ment of any law exempting the property of any person 
or corporation from taxation, except such as enumerated 
in section 2, article 9, of the constitution. The property 
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of insurance companies can not be exempt from taxation. 
Section 1 of said article has been frequently under con- 
sideration by this court. In Union P. R. Co. v. Saunders 
County, 7 Nebr., 228, it was decided that an act of the 
legislature was violative of said section of the constitu- 
tion which provided that the sum of $100 be deducted 
‘from the assessment of lands for each acre planted and 
cultivated with forest and fruit trees. It has been ruled 
that the imposition of a land road tax of $4 per quarter 
section was inhibited by said section of the constitution. 
See McCann v. Merriam, 11 Nebr., 241; Dundy v. Richard- 
son County, 8 Nebr., 508; Covell v. Young, 11 Nebr., 511. 
Corporate stocks are taxable under said section. See 
Mortensen v. West Point Mfg. Co., 12 Nebr., 197. The rule 
_of uniformity inhibits the legislature from discriminating 
between taxpayers in any manner. See State v. Graham, 
17 Nebr., 48. In every instance where this court has 
spoken upon the subject it has been determined that the 
legislature is powerless to relieve from the burdens of 
taxation the property of any individual or corporation, 
but that the constitutional rule of uniformity requires all 
taxable property within the taxing district where the 
assessment is made shall be taxed, except property spe- 
cifically exempt by the fundamental law. This doctrine 
is entirely sound, and the language of the constitutional 
provision we have been considering will not authorize or 
permit of any other or different interpretation. 
By section 4, article 9, of the constitution the legis- 
lature, in plain and unequivocal language, is inhibited 
- from enacting any law releasing or discharging any indi- 
vidual or corporation or property from their or its pro- 
portional share of taxes to be levied for state or munici- 
pal purposes. This court recognized and applied this 
’ provision when it held that the lawmaking body could 
not authorize the sale of tax certificates for sums less 
than the amount due. See State v. Graham, 17 Nebr., 43; 
Lancaster County v. Trimble, 33° Nebr., 121; State »v. 
Berka, 20 Nebr., 375; Lancaster County v, Bush, 35 
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Nebr., 119. It will be observed that section 36, chapter 
47, Session Laws, 1899, provides that each domestic insur- 
ance company organized under said law shall be taxed 
upon the excess of premiums over losses and ordinary 
expenses incurred in the state during the preceding year 
in the county where the agent conducts the business, 
properly apportioned by the company, at the same rate 
other personalty is taxed, and that the fees and taxes 
specified in said section shall be in lieu of all fees and — 
taxes, excepting those upon real estate and other taxes 

provided in the general revenue law; while by section 
37 of said chapter 47 every other state insurance company 
shall pay certain fees, and in addition two per cent of 
their gross premiums, into the state treasury, and that 
the same “shall be in full of all fees and taxes, except 
taxes on real estate, which may be imposed by any 
county, municipality or the state.” By these two sections 
all insurance companies are not taxed alike. Under sec- 
tion 36 one method or basis is adopted for the taxation 
of domestic insurance companies organized under chap- 
ter 47; while section 37 adopts another and different 
basis, or rate, for the assessment of all other state insur- 
ance companies. By section 36 the taxes are to be im- - 
posed and collected in the several counties where the 
corporation has agencies established, at the same rate 
other personalty is assessed; while section 37 requires 
the taxes to be paid into the state treasury, thereby pro- 
hibiting municipal corporations from receiving any por- 
tion of the taxes collected from the insurance companies ~ 
referred to in said section, and such companies are re- 
lieved from the payment of all other taxes except those 
imposed upon real estate; while by section 36 another 
class of insurance companies are required to pay, not 
only taxes upon their real estate, but all other taxes pro- 
_yided by the general revenue law of the state. Thus it 
is plain that the legislature has violated the rule of uni- 
formity prescribed by the constitution as between the 
different classes of insurance companies. Moreover, sec- 
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tion 37, if enforced, would relieve one class of insurance 
companies from taxation upon personal property, while 
the individual citizen is liable to taxation upon all his 
personalty within the state. So the rule of uniformity 
vouchsafed by the constitution has been ignored by the 
legislation under review, and taxes are attempted to be 
commuted in violation of the fundamental law. 

But it is argued by counsel for respondent that section 
1, article 9, of the constitution was borrowed from the 
state of Illinois, and, having been previously construed 
by the supreme court of that state, we adopted the pro- 
vision with the construction placed thereon. It is true 
our section 1, article 9, is substantially section 2, article 
9, of the constitution of 1848 of Illinois, and the supreme 
court of that state in 1855, in Illinois C. R. Co. v. County 
of McLean, 17 Ill., 291, decided that it was within the 
constitutional power of the legislature to exempt prop- 
erty from taxation, or to commute the general rate for a - 
fixed sum. The decision can not have the extra-terri- 
torial force for which counsel contend, for various rea- 
sons. The constitution of Illinois of 1848 was not in force 
at the time our constitution was adopted, it having been 
superseded by the constitution of that state of 1870; and 
the superseded instrument did not contain a provision 
corresponding to our section 4, article 9, which, in express 
terms, forbids the release, discharge or commutation of 
taxes. The absence from the constitution of 1848 of a 
provision similar to our section 4, article 9, alone makes 
- the decision in Illinois C. R. Co. v. County of McLean, supra, 
inapplicable. Besides, such decision is in direct oppo- 
sition to the decisions of this court, to which we have 
already called attention. Again, the supreme court of 
Tllinois, both prior and subsequent to rendering of the de- 
cision in the case of Illinois C. R. Co. v. County of McLean, 
had placed a different construction on section 2, article 
9, of the constitution of 1848 of Illinois. Thus, in con- 
struing that section in Trustees v. McConnel, 12 Ill, 188, 
it was ruled that it was not within the power of the legis- 
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lature to exempt one species of personal property from 
taxation, while a tax is imposed upon another within the 
‘same taxing district. In the opinion in that case the 
court observed: “The constitution of the state expressly 
declares that the mode of levying a tax shall be by valu- 
ation, ‘so that every person and corporation shall pay a 
tax in proportion to the value of his or her property.’ 
Under this provision the legislature would have no power 
to exempt from taxation one species of personal property 
while it collected a tax from another within the same 
jurisdiction, and it is never tg be presumed that the legis- 
lature intended to pass a law which should be contrary 
to the constitution, either in its letter or spirit.” In the 
later case of Hunsaker v. Wright, 30 Ill, 146, the same 
clause of the constitution was again before the supreme 
court of Illinois, and in the course of the opinion filed 
therein it is said: “These provisions were manifestly in- 
serted in the fundamental law for the purpose of insuring 
equality in the levy and collection of the taxes to support 
the government, whether levied for state, county or mu- 
nicipal purposes. The design was to impose an equal pro- 
portion of their burdens upon all persons within the lim- 
its of the district or body imposing them. Under these 
provisions, the legislature has no power to exempt or 
release a person or community of persons from their pro- 
portional share of these burdens.” It is plain that if we 
borrowed our constitutional provisions from the 1848 
constitution of Illinois, we adopted the latest construc- 
tion placed thereon by the highest judicial tribunal of 
the'state, instead of the earlier one in conflict therewith. 
It is, however, believed that sections 1 and 4, article 9, of 
our constitution were taken from the constitution of Illi- 
nois of the year 1870, which sections were construed by 
the supreme court of the state of Illinois in People’s Loan 
é& Homestead Ass'n v. Keith, 153 T11., 609, and in Ha parte 
People’s Loan & Building Ass'n, 153 Tll., 655, and it was 
ruled that a statute which attempted to exempt from 
taxation the shares of stock in homestead loan associa- 
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tions, and notes taken by them on loans, was inimical to 
the sections of the constitution of that state, correspond- 
ing to those of our own which we have been considering. 

A similar question was passed upon recently by the 
supreme court of Iowa in Hawkeye Ins. Co. v. French, 80 
N. W. Rep. [Ia.], 660. The legislature of that state had 
passed a law which imposed a tax of one per cent on the 
gross earnings of certain insurance companies, to be paid 
into the state treasury, and exempted them from the pay- 
ment of all other taxes, state or local, except taxes on 
real estate and special assessment. It was held that said 
legislation was invalid, since it contravened section 2, 
article 8, of the constitution of Iowa, which requires the 
property of all corporations for pecuniary profit be taxed 
the same as that of individuals. Deemer, J., in the course 
of the opinion of the court, observed: “It is the provision 
of the act relieving companies who have paid a tax on 
gross income from all other state and local taxes that is 
in issue. Under our law the individual pays taxes for 
state purposes, for county purposes, for city or municipal 
purposes, and for the support of the schools. If section 
1333 is valid in all its provisions, insurance companies 
are not required to contribute anything to the county, 
the city, or the school district. These burdens are re- 
moved from their shoulders, although they may have 
large interests which require protection at the hands of 
the county and the city. It contributes to the state fund 
alone, and no part of its contribution ever reaches the 
smaller subdivisions of government. The objects of the 
tax are not the same as that collected from individuals, 
and the burdens are not equally distributed. This is so 
plain that no amount of argument or exposition will add 
anything to the statement. Property of corporations is 
not subject to taxation the same as individuals when the 
individual is compelled to pay taxes on his property to 
the county, the city, and the school district, and the cor- 
poration is not. Again, it is manifest that the personal 
property of corporations engaged in the business of insur- 
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ance is exempt from taxation for all purposes whatever 
if appellants’ contention is correct. Section 1333 pro- 
vides for a tax on the gross receipts of such companies 
without reference to the amount of their capital stock, 
their surplus, or their investments. No account what- 
ever is made of their holdings. If the business of the 
year should not prove profitable, because of losses and 
premiums returned, no tax would be required of them 
under section 1333, notwithstanding the fact that they 
may have had large amounts of personal property, which, 
in the hands of an individual, would be subject to taxa- 
tion. Surely their property is not subject to taxation ‘the 
same as that of individuals’ if the only tax they are re- 
quired to pay is that imposed by this section. It well 
may be doubted whether a tax on premiums is a tax on 
property in its proper sense. See City of Dubuque v. North- 
western Life Ins. Co., 29 Ia., 9; City of Burlington v. Put- 
nam Ins. Co., 31 Ta., 102. But however this may be, it is 
manifest that the personal property of the corporation 
accumulated from year to year is not subject to taxation 
under the provision relied upon by appellants. The legis- 
lature did not have the power to exempt this property 
from taxation, and its act in so doing is clearly uncon- 
stitutional and void. Neither had it the power to absolve 
these companies from the payment of county, city, and 
school taxes.” The foregoing argument is unanswerable, 
and that it is applicable to the case at bar is obvious. 
See City of New Orleans v. St. Charles Street R. Co., 28 La. 
Ann., 497; City of New Orleans v. La Fayette Ins. Co., 28 La. 
Ann., 756; Life Ass’n v. Board of Assessors, 49 Mo., 512; In 
re Taxes Delinquent in St. Lowis County, 73 N. W. Rep. 
[Minn.], 970. Upon principle, as well as authority, the 
conclusion is irresistible that sections 36 and 37 of chap- 
ter 47, Laws, 1899, are inimical to the provisions of sec- 
tions 1 and 4, article 9, of the constitution, and are void. 

Tt remains to be considered what effect the unconsti- 
tutional provisions of said sections 36 and 37 have upon 
the remainder of the act of which they formed parts. The 
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rule is a familiar one, that when the valid and invalid por- 
tions of a legislative enactment are capable of being sepa- 
rated, and the valid part is a complete act and not de- 
pendent upon that which is void, the latter alone will be 
rejected, and the rest sustained, if it is manifest that the 
void part was not an inducement to the legislature to pass 
the part which is valid. But if it is manifest, from an in- 
spection of the law itself, that the invalid portion formed 
an inducement to its passage, the entire act will fail. See 
State v. Lancaster County, 6 Nebr., 474; State v. Lancaster 
County, 17 Nebr., 85; Trumble v. Trumble, 37 Nebr., 340; 
Low v. Rees Printing Co., 41 Nebr., 127; State v. Moore, 48 
Nebr., 870; German-American Fire Ins. Co. v. City of Min- 
den, 51 Nebr., 870; State v. Bowen, 54 Nebr., 211. It is not 
necessary that the invalid portion of an act of the legis- 
lature ‘should have operated as the sole inducement to 
the passage of the law to render the same void. It will 
have that effect if the void part to any extent influenced 
the legislature in passing the statute. It requires no 
argument to demonstrate that chapter 47 of the Laws of 
1899 would not have received the approval of the legis- 
lature had it not contained any provision for the pay- 
ment of fees and taxes by the insurance companies; and 
it is equally plain that the same amount of fees and taxes 
imposed by sections 36 and 37, and the requirement that . 
the same should be paid into the state treasury, would 
not have been incorporated in the law had the unconsti- 
tutional provision exempting insurance companies from 
taxes been eliminated from the bill prior to the taking 
of the vote thereon by the legislature. If the motive in- 
ducement which prompted the enactment of said chapter 
47 was merely a desire to transfer the insurance depart- 
ment of the state from the auditor to the governor, as is 
suggested by counsel for respondent, it is very evident 
that the act would most likely have been differently 
framed, and the provisions of said sections 36 and 37, so 
far as they attempt to exempt insurance companies from 
taxation, would have been omitted therefrom. While, 
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during the investigation of the subject, it has been our 
desire to sustain the law, we have been irresistibly forced 
to the conclusion that the entire act must fail by reason 
of the unconstitutional: provisions therein contained, 
which have been already pointed out. 


JUDGMENT ACCORDINGLY. 


PENNSYLVANIA COMPANY V. KENNARD GLASS & PAINT 
COMPANY ET AL. 
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. Review: Partigs. A judgment can not be reviewed by one not a 
party thereto, or who is not affected thereby. . 


2. Carriers: Contracts LimiTinc Liasiuity: Constitutional Law. 
Under the constitution of this state a common carrier of freight 
can not lawfully stipulate for the release from liability for loss 
or damage occasioned by its own negligence, and such a stipula- 
tion in a contract of affreightment is illegal and void. 


» 


Instructions: HarmLeEss Error. Neither the giving of an instruc. 
tion technically erroneous, nor the refusal of the one stating 
the law correctly, will work a reversal of a judgment, where it 
is obvious that the complaining party was not prejudiced 
thereby. 


4, Allegations and Proof. Material averments in an answer, which 
are controverted by the reply, rest upon the defendant to estab- 
lish by evidence upon the trial. 


Evidence: Forrign Laws: PRESuMPTIONS. The laws of a sister 
state will be presumed to be the same as our own when the con- 
trary is not shown. 


3 


oa 


. Cross-Examination of Witnesses. The cross-examination of a 
witness should be confined to the matter covered by his examina- 
tion in chief. 


7, Trial: ORDER or INTRODUCING TrsTIMony. The order in which 
testimony shall be introduced is discretionary with the trial 
court, and its ruling in that regard is no cause for reversal, where 
no abuse of discretion is shown. 
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Error from the district court of Douglas county. 
Tried below before SLABAUGH, J. Affirmed. 


The opinion contains a statement of the case. 


Will A. Corson and Winfield 8. Strawn, for plaintiff in 
error: 


In arguing the points that the contract of affreight- 
ment was a Pennsylvania contract, and should be con- 
strued by the laws of that state, and that in Pennsylvania 
a carrier, by contract, may limit its liability, reference 
was made to the following cases: Missouri P. R. Oo. ». 
Vandeventer, 26 Nebr., 222; St. Joseph & G. I. R. Co. ». 
Palmer, 38 Nebr., 463; Atchison, T.&8. I’. R. Co. v. Lawler, 
40 Nebr., 356; Omaha & R. V. R. Co. v. Crow, 47 Nebr., 84; 
Missouri P. R. Co. v. Tietken, 49 Nebr., 180; Union P. R. 
Co. v. Metcalf, 50 Nebr., 452; Fremont, H. d M. V. R. Co. ». 
Waters, 50 Nebr., 592; Aitchison & N. R. Co. v. Washburn, 
5 Nebr., 117; Chicago, R. I. & P. R. Co. v. Witty, 32 Nebr., 
275; Union P. R. Co. v. Marston, 30 Nebr., 241; Farnham 
». Camden & A. R. Co., 55 Pa. St.,5; Grogan v. Adams Ea- 
press Co., 114 Pa. St., 528; Patterson v. Clyde, 67 Pa. St., 
500; American Express Co. v. Sands, 55 Pa. St., 140; Fair- 
child v. Philadelphia, W. & B. R. Co., 148 Pa. St., 527; Fore- 
paugh v. Delaware, L. é W. R. Co., 128 Pa. St., 217; Hart 
v. Pennsylvania R. Co., 112 U. S., 331; Talbot v. Merchant's 
Despatch Transportation Co., 41 Ia., 247; Arnold v. Potter, 
22 Ta., 194; McDaniel v. Chicago & N. W. R. Co., 24 Ta., 412; 
Western & A. R. Oo. v. Exposition Cotton Mills, 81 Ga., 522; 
Cantu v. Bennett, 39 Tex., 303; Beard v. St. Louis, A. & T. 
H. R. Co., T9 Ia., 581; Dike v. Erie R. Co., 45 N. Y., 118; 
First Nat. Bank of Toledo v. Shaw, 61 N. Y., 294; Brooke v. 
New York, L. B. & W. R. Co., 108 Pa. St., 529; Liverpool 
& Great Western Steam Co. v. Phenix Ins. Co., 129 U.S., 
397; Michigan C. R. Co. v. Boyd, 91 Tl., 268; Benton o. 
German-American Nat. Bank, 45 Nebr., 850. 

The contract of affreightment is one that is perfectly 
legal, and which may properly be made where not for- 
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bidden by the law of the place where the contract is en- 
tered into. See Fairchild v. Philadelphia, W. & B. R. Co.; 
148 Pa. St., 527; Atchison, 7’. d 8S. F. R. Co. v. Mason, 46 
Pac. Rep. [Kan.], 31; Atchison, T. & 8S. F. R. Co. v. Dill, . 
°48 Kan., 210; Pierce v. Southern P. R. Co., 47 Pac. Rep. 

[Cal.], 874; Loeser v. Chicago, M.d& S. P. R. Co., 69 N. W. 
Rep. [Wis.], 372; Schaller v. Chicago & N. W. R. Co., T1 N. 
W. Rep. [Wis.], 1042; York County v. Illinois C. R. Co., 3 
Wall. [U. S.], 107; Chicago, MU. & 8S. P. R. Co. v. Solan, 18 
Sup. Ct. Rep., 89; Texas & P. R. Co. v. Payne, 38 8. W. 
Rep. [Tex.], 366; Hoffman v. Cumberland V. R. Co., 37 
Atl. Rep. [Md.], 214; Willer Grain & Elevator Co. v. Union 
P. R. Co., 40 8. W. Rep. [Mo.], 894; St. Lowis Ins. Co. v. 
St. Louis, V., 7. H. & I. R. Co., 104 U. S., 146; Richmond & 
A. R. Co. v. Patterson Tobacco Co., 18 Sup. Ct. Rep., 335; 
Smith v. Alabama, 124 U. S., 465; Hall v. De Cuir, 95 U.S., 
485; Welton v. Staic, 91 U.'S., 275; Brown v. Houston, 114 
U.S., 622. 

The case of Chicago, B. & Q. R. Co. v. Gardiner, 51 Nebr., 
70, if sound in principle, differs materially from the case 
at bar, and is in no manner decisive thereof. 

‘Repudiation of the Pennsylvania contract is a violation 
of section 1, article 4, of the constitution of the United 
States, and of section 1 of the 14th amendment to said 
constitution. See Allgeyer v. Louisiana, 165 U. S., 578. 


Kennedy & Learned and Montgomery é Hall, contra. 


.NORVAL, J. 


In 1893 the Kennard Glass & Paint Company of the 
city of Omaha purchased of the Pittsburg Plate Glass 
Company a quantity of plate glass of the value of about 
$3,000. The glass was properly packed in boxes by the 
vendor, loaded upon a car at Ford City, Pennsylvania, 
and delivered to the Allegheny Valley Railway Company 
at said point for transportation to the vendee in the city 
of Omaha. The glass was carried by said railroad com- 
pany to Pittsburg, where the same was delivered to the 
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Pennsylvania Company, and it delivered the freight in 
the city of Chicago to the Chicago, Milwaukee & St. Paul 
‘Railway Company, and the latter corporation trans ported 
the freight to the city of Omaha, where the glass was de- 
livered to the consignee in a badly broken and damaged- 
condition. This action was instituted by the Kennard 
Glass & Paint Company against the Pennsylvania Com- 
pany and the Chicago, Milwaukee & St. Paul Railway 
Company to recover damages sustained by reason of the 
alleged negligence of the defendants in the transporta- 
tion of said glass, and their failure to safely carry said 
freight to its place of destination. In the amended peti- 
tion it was alleged, in substance and effect, that the de- 
fendants were common carriers, and for a certain reward 
received the glass in question at Ford City to be safely 
carried to Omaha; that the glass was not safely trans- 
ported to the place of destination, but was broken and 
damaged in transit to the amount of $433.12. It was also 
averred that the damage was occasioned by reason of a 
collision between the car on which the glass was being 
transported and a car loaded with telegraph poles or 
timbers. Separate answers were filed by the defendants. 
That of the Pennsylvania Company admitted only the 
associate capacity of plaintiff, and the incorporation of 
the defendant, all other averments of the petition being 
denied. The Pennsylvania Company, for further answer, 
alleged that on January 3, 1893, the Pittsburg Plate 
Glass Company entered into a written agreement with 
the Allegheny Valley Railway Company, the initial car- 
rier, of which the following is a copy: 
“ALLEGHENY VALLEY RAILWAY COMPANY. 
“UNIFORM ANNUAL RELBASE. 
“TorD City SratTron, January, 1893. 

“Whereas, The Allegheny Valley Railway Company 
has two different rates of charges for tolls and transpor- 
tation upon certain articles, viz.: The higher rate, upon 
the payment of which it assumes the ordinary liability of 
a common carrier upon its railway for property trans- 
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ported by it; and another lower rate, at which it trans- 
ports for all those who release it from all liability, so far 
as may lawfully be done, for any loss or damage, to 
property entrusted to it for transportation. 

“And Whereas, The Pittsburg Plate Glass Co., the un- 
dersigned, has determined to ship all property which they 
furnish for transportation during the year ending upon 
the thirty-first day of December, 1898, at the reduced 
rates above referred to, and in consideration thereof to 
release so far as it lawfully may, the said company and 
any and every other railway or transportation company 
to which the said property may be delivered for trans- 
portation to or toward its place of destination, from all 
liability for any loss thereof or damage thereto, consid- 
ering that the difference in their favor in the cost is 
equivalent to the risk of transportation. 

“Therefore, In consideration of the premises, the said 
Pgh. P. G. Co. does hereby release and discharge, so far 
as they lawfully may, the said railway company and 
all other railway transportation to or toward its place 
of destination from all claims, demands or liabilities, 
for any loss thereof or damages thereto howsoever oc- 
curring by fire or otherwise, or whether by negligence 
of said railway or transportation companies, or of their 
or either of their officers, agents, or employees or other- 
wise, while the same is in their care, custody, or posses- 
sion. 

“And the said Pgh. P. G. Co. hereby authorize the said 
railway or transportation company and any such other 
railway or transportation company as their agent, to de- 
liver the said property to any other railway or transpor- 
tation company over whose route it, may be carried to 
or toward its place of destination, and they agree that 
no such railway or transportation company shall be con- 
sidered as carrier of said property beyond its own road 
or line or in any event be held liable for loss of or damage 
to said property while in the possession of any other rail- 
way or transportation company to which the said prop- 
erty may be delivered as aforesaid. 
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“This contract is supplemental to the contract con- 
tained in any bill of lading issued in respect to any sbip- 
ment made by the above named shipper. 

“In witness whereof, the said Pgh. P. G. Co. has exe- 
cuted this release in Ford City, Pa., this third day of 
January, A. D, 1893. 

“PITTSBURG PLATE GLASS COMPANY, 

«R. W. McCurcHpon, Shipper. 

“Railway Agent. D. §. ROBINSON, 
“General Manager Ford City Works.” 


In the answer it was also pleaded that in pursuance 
of said contract, and in consideration of a lower rate of 
freight, the Allegheny Valley Railway Company was re- 
leased by the consignor from all loss or damage to freight 
shipped during the year 1893, not arising from negligence 
of said Allegheny Valley Railway Company, its servants 
and employés; and that-the glass in question was car- 
ried under said contract, which was valid under the laws 
of the state of Pennsylvania. The answer of the Chicago, 
Milwaukee & St. Paul Railway Company admitted its 
own incorporation and the associate character of the 
plaintiff; that the glass was delivered to the Pennsylva- 
nia Company for safe conveyance from Ford City to 
Omaha; admitted that the answering defendant received 
the glass at Chicago from its co-defendant, and that it 
carried the same to Omaha. Every other allegation of 
the petition was denied by the answer, and it was spe- 
cifically averred therein that the defendant handled and 
transported the glass in a careful and prudent manner, 
and that it was not damaged or injured while in its pos- 
session. Said defendant, in its answer, also pleaded the 
“Uniform Annual Release,” copied above, and alleged 
that the glass was received and transported under, and 
in pursuance of, the terms thereof. Plaintiff replied to 
these answers by a general denial. A verdict was re- 
turned in favor of the plaintiff, and against the Pennsyl- 
vania Company, for the sum of $433.12 and interest. 
Judgment was rendered thereon; and the court dis- 
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missed the action as to the Chicago, Milwaukee & St. 
Paul Railway Company. The Pennsylvania Company 
alone has prosecuted a petition in error, making the other 
parties to the cause defendants in error. 

The judgment rendered in favor of the Chicago, Mil- 
waukee & St. Paul Railway Company, it is obvious, can 
not be disturbed. The plaintiff below, the Kennard 
Paint & Glass Company, filed no motion for a new trial, 
nor has it prosecuted a petition in error; therefore, the 
judgment of the district court is conclusive against the 
plaintiff below. The Chicago, Milwaukee & St. Paul 
Railway Company recovered no judgment against the 
Pennsylvania Company, for its recovery was against the 
plaintiff below only. The defendants were not jointly 
liable for the damages sustained by the plaintiff, and the 
Chicago, Milwaukee & St. Paul Railway Company, it is 
plain, is not answerable for any injury to the glass while 
the same was in the possession of the Pennsylvania Com- 
pany; consequently the latter was in nowise prejudiced 
by the dismissal of the action as to its co-defendant. See 
Burlington & M. R. R. Co. v. Martin, 47 Nebr., 56. It is 
but just to counsel for plaintiff in error that we should 
state that they are not seeking to have reviewed the judg- 
ment recovered against the plaintiff below by the Chi- 
cago, Milwaukee & St. Paul Railway Company. 

The court instructed the jury that the defendants were 
common carriers, and as such each was an insurer of the 
safe delivery of goods intrusted to it for transportation, 
and liable for all loss or damages to such goods not aris- 
ing from the act of God or the public enemy. The 

‘seventh, ninth, tenth and eleventh paragraphs of the 
court’s charge are as follows: 

“7, You are instructed that under the laws of the state 
a contract between a shipper and a common carrier, 
which by its terms limits the liability of the carrier in 
transportation of goods, or relieve it entirely or partially 
from damages for injury or loss to such goods resulting 
from the negligence and carelessness of such carrier, is 
yoid and of no effect. 
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“9. If you find from the evidence that the plate glass in 
question was damaged and that such damage occurred 
on either of the defendants’ railway lines,and while being 
transported by either of the defendants under its con- 
tract and over its railway line, although under special 
agreement as to transportation limiting liability, you 
will find for the plaintiff and against the defendant 
which was so transporting said goods when they were so 
damaged, if either of them were at such time, transport- 
ing such goods. 

“10. In other words, gentlemen of the jury, in this 
case you are to determine from the evidence whether or 
not the goods in question were damaged while: being 
transported by either of these defendants, and if you 
find the goods were damaged while being transported 
by either of these defendants, you should find for the 
plaintiff and against the defendant so transporting such 
goods when they were damaged, and also determine in 
your verdict the amount of damage sustained by plain- 
tiff. 

“11. If you find from all the evidence in the cise that 
the damage to the glass in controversy occurred before 
the delivery thereof by the Pennsylvania Company, de- 
fendant, to the Chicago, Milwaukee & St. Paul Railway 
Company, defendant, then your verdict should be in favor 
of the Chicago, Milwaukee & St. Paul Railway Company, 
defendant. Likewise, if you find from all the evidence 
in the case that the damage to the glass in controversy ~ 
did not occur while being transported by the Pennsyl- 
vania Company, then you should find in favor of the 
Pennsylvania Company.” 

The Pennsylvania Company tendered, among others, 
. the following instructions, which the court declined to 
give to the jury, and an exception was taken to such re- 
fusal, as well as to the giving of the instructions above 
set forth: , 

“5. You are instructed that the contract under which 
the glass mentioned in the petition herein was agreed to 
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be carried, and was carried from Ford City, Pennsylva- 
nia, over. the Allegheny Valley Railway Company road 
and the Pennsylvania Company’s road, was a contract 
that was made in the state of Pennsylvania and the same 
is to be construed under and in pursuance of the laws of 
said state. ; 

“6, You are further instructed that under the laws of 
Pennsylvania a common carrier can limit its liability for 
damage to freight in all cases except when said damages 
was occasioned by the- negligence of the carrier, or its 
agents and servants.” 

The question is presented whether the Pennsylvania 
Company was prejudiced by the giving of the instruc- 
tions quoted or the refusal to give those tendered by said 
corporation. It will not escape notice that the “Uniform 
Annual Release” entered into by the consignor with the 
initial carrier, the Allegheny Valley Railway Company, 
stipulated, upon the shipment at a lower rate, for the 
release of the latter by the former from loss or damage 
to property delivered for transportation to said carrier 
during the year 1893, howsoever occurring, whether by 
negligence of said company or that of any other carrier 
to which the property might be delivered for transporta- 
tion, or their or either of their agents and employés. 
The glass was shipped in 1893, and a bill of lading was 
issued by the initial carrier which contained the word 
“released,” meaning that damages to the property while 
in possession of the carrier were released or waived. 
Upon the question as to the right, power or authority of 
a common carrier to contract for the release of itself 
from liability or damages to property committed to it 
for transportation, this court has more than once spoken 
in language not susceptible of being misunderstood. In 
the early case of Atchison & N. R. Co. v. Washburn, 5 Nebr., 
117, the question first came before the court, and it was 
ruled that the policy of the law forbids a common car- 
rier of freight to stipulate that it shall not answer for 
damages resulting from its own negligence, and that 
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such a provision in a contract is illegal and void. In that 
case GANTT, J., speaking for the court, used this apposite 
language: “The common law fixes the degree of care and 
diligence due from railroad companies as common car- 
riers; and a failure to exercise this care and diligence is 
negligence, without any legal distinction as being gross 
or ordinary; and the better rule of law, sustained by the 
weight of authority, is, that ‘it is against the policy of 
the law to allow stipulations which will relieve the com- 
pany from the exercise of that-care and diligence, or 
which, in other words, will excuse them from negligence 
in the performance of that duty.’” That case arose be- 
fore the adoption of our present state constitution. The 
framers of that instrument incorporated therein that 
“the liability of railroad corporations as common car- 
riers shall never be limited.” See Constitution, art. 11, 
sec. 4. That provision of the fundamental law was con- 
strued in Missouri P. R. Co. v. Vandeventer, 26 Nebr., 222, 
and Cops, J., in the course of his opinion, observed: 
“This clause expresses the supreme law of the state. If 
we can divine its meaning, then, as to us, the question 
is settled. In following that general rule of construction, 
to consider the old law, and the mischief, in order to ar- 
rive at the meaning of a proposed remedy, we here take 
the old law as construed by the supreme court of the 
United States in the above case; and I think the mis- 
chief may be assumed to have been the facility with 
which common carriers were enabled, either by deception 
or downright coercion, to induce shippers to waive their 
rights under the law and enter into special contracts of 
shipment. And while I concede as a general proposition 
that the true office of a state constitution is mainly to 
limit the powers of the legislature, and not to limit the 
effect of the contracts between parties, yet nearly all, 
and ours especially, contain departures from this rule. 
* # # So I conclude that the object and intent of the 
convention in proposing, and of the electors in adopting, 
this provision of the constitution here referred to was 
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to put it out of the power of the railroads, as common 
carriers, to limit their liability as such, by special agree- 
ments with shippers, and thus remove from their officers 
and agents all temptation to effect such exemption from 
liakility, and the loss and damage to property which 
might of necessity follow the release of their respensi- 
bility and that of their agents therefrom.” That a com- 
mon carrier can not limit its liability for negligence 
has been reaffirmed in the following cases: Chicago, R. I. 
é P. R. Co. v. Witty, 32 Nebr., 275; St. Joseph & G.I. R. 
Co. v. Palmer, 38 Nebr., 463; Atchison, T. € S. F. R. Co. 
v. Lawler, 40 Nebr., 8356; Omaha dé R. V. R. Co. v: Crow, 47 
Nebr., 84; Missouri P. RK. Co. v. Tictken, 49 Nebr., 130; 
Union P. R. Co. v. Metealf, 50 Nebr., 452; Chicago B. & Q. 
R. Co. v. Gardiner, 51 Nebr., 70. And in St. Joseph & G. L. 
R. Co. v. Palmer, ubi supra, it was held that the same rule 
was applicable to contracts for interstate shipments. 
The instructions given by the trial court to the jury in | 
this cause were in accordance with the doctrine an- 
nounced in the decisions of this court already mentioned. 
But it is argued with marked legal acumen that the con- 
tract of affreightment, being a Pennsylvania contract, 
must be construed according to the laws of that state, 
and not under those obtaining here. A similar question 
was presented and decided in Chicago, B. & Q. R. Co. v. 
Gardiner, ubi supra. The decision is fairly reflected in the 
second paragraph of the syllabus, which reads thus: 
“2. A limitation of the liability of a common carrier con- 
tained in a shipping contract will not be recognized or 
enforced in this state though valid in the state where 
made, when such attempted restriction of liability is 
illegal and contrary to the public policy of the state.” 
Ordinarily, the law of the place of the execution of a 
contract governs and controls; and this court, in Benton 
». German-American Nat. Bank, 45 Nebr., 850, has so held 
the rule to be. The exception to this doctrine, which was 
recognized and applied in the said case of Chicago, B. & 
Q. R. Co. v. Gardiner, is that a contract entered into in a 
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sister state, though valid there, will not be enforced here, 
if such contract contravenes, or is opposed to, the public 
policy of our state.’ This exception to the rule is vigor- 
ously assailed, and it is urged that the refusal to enforce 
the contract in question is a violation of section 1, arti- 
cle 4, and of section 1 of the fourteenth amendment to 
the constitution of the United States. It can not be 
doubted that the effect of the decision in the Gardiner 
Case is to deny a common carrier the benefit of a defense 
available to it in the state where the contract of affreight- 
ment was entered into; but we are not called upon at 
this time, for the reasons hereafter stated, either to re- 
affirm or overrule the doctrine of that decision. It was 
established upon the trial, and we also know from the 
repeated adjudications of the highest judicial tribunal 
of the state of Pennsylvania, that in that state a common 
carrier may not, by special contract, limit its liability as 
to injury or damages arising from its own or its servants’ 
negligence, although in other respects the carrier may 
limit its liability. See Farnham v. Camden & Amboy R. Co., 
55 Pa. St., 5; Grogan v. Adams Express Co., 114 Pa. St., 
523; Fairchild v. Philadelphia, W. & B. R. Co., 148 Pa. St., 
527; Pennsylvania R. Co. v. Miller, 87 Pa. St., 395; Penn- 
sylvania R. Co. v, Raiordon, 119 Pa. St., 5387. Therefore, 
the Uniform Annual Release was invalid in the state of 
Pennsylvania, at least to the extent it attempted to re- 
lease the carrier from liability for its own negligence. 
The contract being invalid, to the extent indicated at 
the place where made, the courts of this state violate no 
provision of the federal constitution, nor ignore any law 
of Pennsylvania in holding the contract void so far as 
it undertook to relieve the carrier from liability for its 
own negligence. The rule that the Pennsylvania Com- 
pany is liable for its own negligence it asserts, through 
its counsel, a willingness to have enforced; but it is ar- 
gued that the law as given to the jury in this case wholly 
ignores this principle, and made the carrier responsible 
as an insurer and liable for the safe delivery of the glass, 


Vou. 59] SEPTEMBER TERM, 1899. 447 


Pennsylvania Co. v. Kennard Glass & Paint Co. 


unless the damages flowed from the act of God or the 
public enerny. This contention of counsel is entirely 
sound, and the judgment, for that reason, should be re- 
versed, unless it is manifest no prejudicial error resulted 
from the charge of the court. If the glass was damaged 
or injured through the negligence of the Pennsylvania 
Company, or if it was not shown that the shipment was 
made under the Uniform Annual Release, it is clear a 
recovery against it was entirely right, and that no other 
verdict could have been properly returned. In the an- 
swer of the Pennsylvania Company, the making of the 
Uniform Annual Release was alleged, and that, in con- 
sideration of a reduced or lower rate exacted by the 
initial carrier, the glass was shipped thereunder. It is 
very evident, since these averments were denied by the 
reply, that the burden was upon the corporation to es- 
tablish them by competent evidence upon the trial. This, 
so far as we have been able to discover from a reading 
of the bill of exceptions, it did not do. The execution of 
the Uniform and Annual Release, and the issuance of the 
bill of lading for the glass, containing the word “re- 
leased,” were proven. But there is not to be found in the 
record a scintilla of evidence that the glass was shipped 
at the lower rate of freight, or that the consignor was 
aware or had any knowledge of the insertion of the word 
“yeleased” in the bill of lading. Unless the freight was 
shipped at the lower or reduced rate, there was no con- 
sideration for the release of damages. 

Again, by section 5, article 1, chapter 72, of the Com- 
‘piled Statutes of the state it is provided: “No notice, 
either expressed or implied, shall be held to limit the lia- 
bilities of any railroad company as common carriers, un- 
less they shall make it appear that such limitation was 
actually brought to the knowledge of the opposite party 
and assented to by him or them in express terms, before 
such limitation shall take effect.” This piece of legisla- 
tion was enacted before the adoption of the present state 
coustitution, and if it has not been repealed or modified 
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by section 4, article 11, of said instrument, and if a carrier 
may in this state limit its liability except for damages 
arising from its own negligence or that of its agents and 
servants, as contended by counsel for the unsuccessful de- 
fendant, it requires no extended argument to show that 
by reason of said section 5, a contract of a railroad com- 
pany stipulating for the limitation of its liability will not 
be upheld where it does “not appear that such limitation 
was actually brought to the knowledge of the opposite 
party and assented to by him or them in express terms.” 
In the absence of a showing to the contrary, we must as- 
sume that in the state of Pennsylvania there exists a stat- 
ute similar to section 5 quoted above. See Haggin v. Hag- 
gin, 35 Nebr., 875; Stark v. Olsen, 44 Nebr., 646; Chapman 
v. Brewer, 43 Nebr., 890; Scroggin v. McClelland, 37 Nebr., 
644; Smith v. Mason, 44 Nebr., 610. It, therefore, de- 
volved upon the Pennsylvania Company to establish that 
the limitation clause was actually assented to by the con- 
signor. No such evidence was adduced upon the trial; 
and hence there was a failure to establish that any con- 
tract was lawfully made which limited the liberty of the 
carrier. And without the existence of such a contract, 
the risk assumed was the common-law liability of a 
carrier. In other words, the safe delivery of the glass 
was insured, subject only to injuries arising from the 
act of God or the public enemy. Moreover, there was 
sufficient evidence of negligence upon which to base a 
recovery. The injury to the glass was established beyond 
controversy. It was also shown that the glass was care- 
fully and properly packed in boxes, and properly loaded 
on the car; that at the time the car was delivered to the 
Chicago, Milwaukee & St. Paul Railway Company the 
boxes were out of their original position, with indica- 
tions that they had been roughly used; that flat cars 
loaded with timbers were immediately in the rear of the 
one containing the glass, in the train of the Pennsylvania 
Company, and that the Milwaukee road, in a careful and 
prudent manner, carried the freight from Chicago, where 
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it received the same from the Pennsylvania Company, 
to its final place of destination. The evidence was suffi- 
cient to warrant a finding that the damages resulted 
from the negligence of the latter company, especially in 
the absence of any proof that the glass was carefully 
handled and transported by it. The conclusion is irre- 
sistible that the evidence sustains the verdict, and would 
have supported none other; and hence no prejudicial 
error resulted in the giving or refusing of instructions. 

It is urged that the court below erred in striking out 
the testimony of Kennard, who was called and examined 
as a witness on behalf of the plaintiff. Mr. Kennard 
testified on direct examination that he had examined the 
boxes containing the glass on their arrival in Omaha, 
and, after giving a description of them, he was asked to 

state the dimensions of the glass, and the witness pro- 
~ ceeded to answer by reading from an invoice then before 
him, when Mr. Corson, counsel for the Pennsylvania Con- 
pany, cross-examined the witness, which questions and 
answers follow: 

“Q. What is the invoice? 

“A. It is the invoice pence’: 

“Q. Whose handwriting 

“A. It isa typewriting, Heer by neaeit: 

“Q. At what time? 

“A, June 15, 1893. 

“Q. Under what circumstances? 

“A. The conditions were these boxes were found to be 
demolished, and under the instructions from the agent 
of the Chicago, Milwaukee & St. Paul Railway Company, 
I was to open those boxes and take out the glass, and 
make as much salvage out of it as was possible and 
credit that to the railroad company and charge them with 
the value of the glass and they would immediately take 
steps to have me paid for it, which they have not done.” 

The last answer was eliminated by the court, which is 
the ruling now assailed. The testimony was not proper 
crogs-examination relative to the making of the invoice; 

33 
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besides, the answer was not fairly responsive to the ques- 
tion put to the witness. Moreover, Mr. Kennard had not 
been interrogated upon his direct examination concern- 
ing any conversation with Mr. Preston or any one else; 
- nor had it then been shown that the latter was the agent 
of the Chicago, Milwaukee & St. Paul Railway Company. 
The answer was also the statement of a conclusion of the 
witness, and was properly stricken out. 

Edward F. Capron, the freight claim agent of the Chi- 
cago, Milwaukee & St. Paul Railway Company, testified 
on behalf of said company relative to correspondence 
between it and one Charles L. Cole, the general freight 
agent of the Pennsylvania Company, pertaining to the 
damages to the glass in question, and also identified 
several communications between the two roads relative 
to said matter, which were produced on the trial and in- . 
troduced in evidence. From this correspondence it was 
disclosed that the car containing the glass, while being 
transported by the Pennsylvania Company, was immedi- 
ately ahead, in the same train, of two flat cars loaded 
with long and heavy bridge timbers. Thereupon to the 
witness Capron was propounded, in substance, the ques- 
tion whether any correspondence had with the Pennsyl- 
vania Company-prior to that introduced in evidence con- 
tained any statement as to what cars were loaded by it 
behind the one containing the glass. To which question 
the witness gave a negative answer. Complaint is made 
of the admission of the answer to said question. The 
evidence was preliminary in its nature; doubtless, elic- 
ited for the purpose of ascertaining whether the witness 
was in possession of any other letters relative to the 
handling of the car on which was loaded the glass, so 
that the same might be called for and produced as evi- 
dence. Again, the answer elicited by the question could 
not have prejudiced the case of the party now complain- 
ing. 

On rebuttal the plaintiff was permitted to prove the 
value of the glass at the place of shipment, which it is 
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claimed is prejudicially erroneous. The order in which 
evidence shall be adduced rests in the sound discretion 
of the trial court, and to work a reversal an abuse of dis- 
cretion must be shown. See McCleneghan v. Reid, 34 Nebr., 
472; Consaul v. Sheldon, 35 Nebr., 247; Basye v. State, 45 
Nebr., 261. No abuse of discretion is disclosed in this 
matter, and the assignment relating thereto is overruled. 

The assignments that the evidence does not sustain 
the judgment below, and that the motion of the Pennsyl- 
vania Company requesting that a verdict in its favor 
should have been directed, require no special attention, 
since they have been disposed of in the consideration of 
the assignments already noticed. We have, with care, 
scrutinized this record, and, having failed to discover 
any reversible error therein, the judgment is 
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FARMERS & MERCHANTS INSURANCE COMPANY Vv. GILBERT 
L. W1ARD, ET AL. 


FILED DECEMBER 19, 1899. No. 9,060. 


1. Insurance: Loss: UNMATURED Premium Nore. A policy of fire in- 
surance stipulated that it should be suspended and rendered 
inoperative, and of no force, during the time the premium note, 
or any part thereof, remained overdue and unpaid. That the 
note remained unpaid at the time the insured property was de- 
stroyed by fire will not defeat a recovery on the policy in case 
the note had not then matured. 


2. 


: Breacu oF Conrract: PLeapina. Where the in- 
surer relies upon a stipulation in a policy to defeat a recovery, 
it must plead affirmatively a breach thereof as a defense. 


3. 


: Premium Nore. A premium note executed by the insured 
is a sufficient consideration for the policy. 


4, : APPLICATION: RATIFICATION BY INSURER. The evidence is” 
sufficient to show that the application for insurance was not 
written by the agent of the insured, and that the company ac- 
cepting the application and premium note ratified the act of the 


person who prepared and forwarded the same. 
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5. 


: NoricE To AGENT. Notice to an agent is notice to his prin- 
cipal. 


6. Constitutional Law: PRESENTING QUESTION. A party desiring the 
court to pass upon the constitutionality of a statute should 
point out in his brief the section of the constitution which he 
claims the law infringes. 


Error from the district court of Holt county. Tried 
below before WESTOVER, J. Affirmed. 


Halleck F. Rose, Wellington H. Bingo: and Joseph Wure- 
burg, for plaintiff in error. 


M. F. Harrington, contra. 


NoRVAL, J. 


On June 2, 1892, the Farmers & Merchants Insurance 
Company, upon a written application therefor of Gilbert 
L. Wiard, of Holt county, issued to him a policy of in- 
surance upon his dwelling-house and household goods 
contained therein, and other personal property. The in- 
sured, in payment of the premium on the policy, gave to 
the company his promissory note for $28.50, due January 
1, 1893. The dwelling and some of the household goods 
therein were wholly destroyed by fire in July, 1892. The, 
policy was assigned to the Exchange Bank as security 
for an indebtedness owing by Wiard to the bank. The 
company having denied a liability, the insured and the 
bank brought an action upon the policy in the county 
court, and recovered judgment. On appeal by defend- 
ant, they obtained judgment in the district court, which 
is before us for review. 

The premium note had not been paid at the time the 
loss occurred; but that fact could not defeat a recovery, 
since the note had not matured at the time of the fire, and 
the policy merely provided that it should be suspended 

‘and rendered inoperative and of no force and effect dur- 
ing the time such premium note, or any part thereof, 
remained overdue and unpaid. Moreover, this provision 
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of the policy was not pleaded as a defense by the com- 
pany. It is true the plaintiffs set out a copy of the policy 
in their petition, and averred that the same was issued 
upon a valuable consideration. The answer expressly 
denies this allegation; but that did not tender an issue 
relative to the premium note being unpaid, or whether 
the policy was invalidated by reason of such non-pay- 
ment. The giving of the note was a sufficient considera- 
tion for the issuance of the policy in question. 

The policy was issued upon the written application of 
the insured stating that the property was incumbered to 
the amount of $1,800, due in 1893. The policy stipulated 
that it was based upon the representation contained in 
the application, that, if the property was or should there- 
after become mortgaged or incumbered, or upon the com- 
mencement of foreclosure proceedings, it should render 
the policy void. It was shown that at the time the appli- 
cation for insurance was made and the risk was written, 
in addition to the $1,800 incumbrance mentioned in the 
application, there were two other mortgage liens on the 
premises insured, one for $600 and the other for $270, 
of which no mention was made in the application, and 
that a decree had then been entered foreclosing the mort- 
gages. It is contended that the existence of the mort- 
gages not having been specified in the application, and 
the entry of the decree of foreclosure, rendered the policy 
inoperative and void. The contention of the plaintiffs is 
that the agent who wrote the application at the time had 
knowledge of all of said facts, and the company ratified 
the same by retaining the application and premium note 
and issuing the policy. One Hart was the duly author- 
ized soliciting agent of the defendant at Atkinson. A 
Mr. Crossman had the agency for another insurance com- 
pany, which did not write farm risks. The two occupied 
the same office or building. At times Hart would write 
applications for a policy in Crossman’s company, and the 
latter would also take an application for Hart in the 
defendant company, and they would divide the commis- 
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sion. Crossman prepared the application on which the 
policy in suit was issued, and had knowledge of the in- 
cumbrances on the property, and the existence of the 
foreclosure proceedings. The defendant, having accepted 
the application and premium note, ratified the act of 
Crossman in taking the same. Jn that transaction he 
was the agent of the defendant, and bound it precisely 
to the same extent as though Hart, its regular agent, had 
prepared and forwarded the application. 

It is argued that the company would not have been 
bound had Hart personally solicited the risk, since he 
was merely a soliciting agent without power to issue 
policies. There are decisions of other courts which fully 
sustain this contention, but, unfortunately for the de- 
fendant, this court has decided the point the other way. 
See State Ins. Co. of Des Moines v. Jordan, 29 Nebr., 514; 
Dwelling-House Ins. Co. v. Weikel, 33 Nebr., 668; German- 
American Ins. Co. v. Hart, 43 Nebr., 441; German Ins. Co. 
v. Rounds, 35 Nebr., 752; Home Fire Ins. Co. v. Fallon, 45 
Nebr., 554. 

The judgment included an allowance of $125 as fees 
for plaintiff’s attorney. It is finally insisted that the 
provision of the statute allowing attorney’s fees is uncon- 
stitutional and void. We are not advised of the section 
or provision of the fundamental law which it is claimed 
the statute infringes which authorizes the award of at- 
torney’s fees to the plaintiff against an insurance com- 
pany; therefore, the question can not now be determined. 
See Boyes v. Summers, 46 Nebr., 308. The judgment is 


AFFIRMED. 
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JOHN H. LONGFELLOW, RECEIVER OF THE STATE BANK 
OF WAHOO, APPELLEE, V. E. H. BARNARD, APPEL- 
LANT. 

FILED DECEMBER 19, 1899. No. 8,902. 


1. Unincorporated Bank: Corporation. An unincorporated bank, ex- 
clusively owned by one person, is not a corporation de facto, 
though the business was conducted by a president and cashier. 


2. 


: Disposal oF ASSETS. The assets of the bank may be law- 
fully disposed of by the owner to secure or pay the just claims 
of any of his creditors. 


3. 


: : STARE Decisis. Longfellow v. Barnard, 58 Nebr., 612, 
adhered to. 


REHEARING of case reported in 58 Nebr., 612. Former 
decision sustained. Judgment below reversed. 


W. J. Courtright, for appellant. 
Good & Good, contra. 


NORVAL, J. 


This cause is on rehearing, the former opinion being 
reported in 58 Nebr., 612. After a careful consideration 
of the briefs and arguments of counsel for the respective 
parties, and an investigation of the questions anew, we 
have reached the same conclusion announced on the 
former submission. The only doubt we entertained was 
with respect to the soundness of the propositions em- 
braced in the first two paragraphs of the syllabus to the 
prior opinion, and this doubt bas been entirely removed 
by the further investigation and consideration which we 
have given the case. There is nothing in the prior decis- 
ions of this court to which our attention has been chal- 
lenged which in the least militates against our former 
holding herein. The case most nearly in point is State 
v. Commercial State Bank, 28 Nebr., 677, but it is readily 
distinguishable from the one in hand. In that case the 
Commercial State Bank was an incorporated institution 
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—a distinct legal entity—while the State Bank of Wahoo 
was unincorporated, had no legal existence, and was 
owned by a single individual. In the case reported in 
58 Nebr. it was ruled that the rights of the creditors of 
the bank to its property and assets, so far as essential to 
meet their demands against the bank, were superior to 
those of the stockholders or the assignee of an insolvent 
stockholder. But that case falls far short of being a pre- 
cedent for holding that the assets of an unincorporated 
bank, owned by a single person, is a trust fund for the 
payment of the obligations against the bank to the exclu- 
sion of the other creditors of said owner, and that he may 
not apply such assets to pay or secure the claims of any of 
his creditors. The rule relative to the assets of an unin- 
corporated bank owned by one person was correctly 
stated in the opinion of SULLIVAN, J., and will be adhered 
to. See In re Vetterlein, 44 Fed. Rep., 57; In re Williams, 
3 Woods [U. 8.], 493. The judgment of reversal will 
stand. 


REVERSED. 


BUILDING AND LOAN ASSOCIATION OF DAKOTA VY. .WILLIAM 
H. WALKER BET AL. 


FILED DECEMBER 19, 1899. No. 9,059. 


1. Contracts: Construction. It is not the province of courts to make 
contracts, but to construe and enforce those made by the parties. 


2. Usury: Parties: Morteaces. The defense of usury is personal to 
the borrower and his sureties and privies, and is not available 
to a purchaser of the equity of redemption of the mortgaged 
premises. 


Error from the district court of Lancaster county. 
Tried below before Hotmss, J. Reversed. . 


William Leese and Owsley Wilson, for plaintiff in error. 


_ A. R. Talbot, contra. : 
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NORVAL, J. 


This suit was instituted to foreclose a real estate mort- 
gage given by one Parker IF. Fugate to the plaintiff to 
secure his promissory note for the sum of $3,200 given 
December 2, 1889, due in three years thereafter and draw- 
ing interest at the rate of six per cent on $1,600. William 
H. Walker and Mary BE. Walker purchased the mort- 
gaged premises, and assumed and agreed to pay the in- 
debtedness secured by the mortgage. Fugate was not 
made a party to the suit, but the Walkers were, who 
pleaded that the mortgage was given to secure a loan of 
$1,600, and no more, which it is alleged was the sole 
amount of money received from plaintiff by Fugate, and 
that the transaction was usurious. Certain payments 
were also pleaded. The court found that plaintiff, a Da- 
kota corporation, was entitled to recover the actual 
amount of money loaned, $1,600, with interest thereon at 
ten per cent from the date of the mortgage, deducting 
the actual amounts paid plaintiff by way of principal, 
interest, premiums or otherwise, with interest thereon 
at the rate of ten per cent from the dates of such pay- 
ment, and a decree was rendered in favor of plaintiff for 
the sum of $390.89. To reverse the sage it has prosecuted 
this proceeding in error. 

The amount of the face of the note and mortgage was 
$3,200, and the rate of interest which the note stipulated 
should be paid was six per cent, yet the court, by its de- 
cree, allowed plaintiff only $1,600, the sum borrowed, and 
ten per cent interest thereon, less payments made and 
interest on the same. The defense of usury was not sus- 
tained to its fullest extent, else the plaintiff would not 
have been awarded any interest or costs. The plaintiff 
was entitled to recover the face of its mortgage with the 
stipulated rate of interest after deducting payments, or 
the plea of usury should have been sustained in its en- 
tirety. It is not the province of the court to make new 
contracts for parties. This is elementary. 
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The defense of usury was not available to the defend- 
ants, since they were not parties to the loan, but merely 
purchased the mortgaged premises and assumed and 
agreed to pay the debt, which fact did not permit them 
to assail the contract on the ground that it was tainted 
with the vice of usury. See Cheney v. Dunlap, 27 Nebr., 
401; Morling v. Bronson, 37 Nebr., 608; McKnight v. Phelps, 
87 Nebr., 858. The decree is erroneous, and it is accord- 
ingly reversed, and the cause remanded, with leave to 
make the mortgagor a party defendant, and for further 
proceedings, 


REVERSED. 


BuILDING & LOAN ASSOCIATION OF DAKOTA V. LoUIS B. 
BILAN. 


FILED DECEMBER 19, 1899. No. 9,058. 


i. Foreign Building and Loan Associations: Usury. .A foreign build- 
ing and loan association is subject to the penalties of the statute 
against usury. 


2. 


: ConTRACTS: LAW OF THE Forum. Held, That the loans were 
Nebraska contracts, and their construction and validity to be 
governed by the laws of this state. 


3. Usury: PARTIES: Morvreaces. The defense of usury is of no avail 
to a purchaser of the equity of redemption, who has assumed 
and agreed to pay the mortgage debt. 


Error from the district court of Lancaster county. 
Tried below before Houmss, J. Reversed. 


William Leese and Owsley Wilson, for plaintiff in error. 
I. H. Hatfield and Mack & Angleton, contra. 


NorvVAL, J. 


In January, 1890, one Austin S. Gossett obtained from 
the Building & Loan Association of Dakota, a foreign 
corporation, two loans of $900 each, payable after three 
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years and within nine years, with interest at six per cent. 
The borrower gave two notes in the sum of $1,800 each, 
and secured their payment by two mortgages on real 
estate situate in Gibbon’s Addition to the city of Lincoln. 
Afterward one Louis B. Bilan, through certain mesne 
conveyance, became the owner of the mortgaged prem- 
ises. On October 15, 1895, Bilan instituted this suit in 
the court below against the Building & Loan Associa- 
tion of Dakota for the cancellation of record of said 
mortgages, alleging as ground therefor that they had 
been paid in full. The defendant filed an answer and 
cross-petition, denying the averments of the petition rela- 
tive to payment, and praying the foreclosure of said 
mortgages for the sums remaining due thereon. From 
a decree canceling the mortgages and dismissing the 
cross-petition, the defendant has prosecuted error pro- 
ceeding. 

The record discloses, and the trial court so found the 
fact to be, that there had been paid on each of said loans 
the sum of $1,215.95; therefore, if the mortgages were 
tainted with the vices of usury, and such defense is avail- 
able to Bilan, the mortgages have been paid, and there 
was no error in decreeing their cancellation. The defend- 
ant was incorporated under the laws of South Dakota, 
and had not complied with the laws of our state relative 
to building and loan associations; therefore, under the 
decisions, on its usurious Nebraska contracts it is sub- 
ject to the penalties of the statute against usury. See 
National Mutual Building & Loan Ass’n v. Keeney, 57 Nebr., 
94; Interstate Savings & Loan Ass’n v. Strine, 58 Nebr., 183, 
80 N. W. Rep., 45. 

It is argued that our statute relative to usury is not 
applicable in this case, because the notes and mortgages 
are Dakota contracts, and, being valid in that state, 
must be enforced here. The notes which the mortgages 
were given to secure contained the provisions that “this 
note is understood to be made with reference to and un- 
der the laws of the territory of Dakota, and all payments 
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hereon payable at the office of the association in Aber- 
deen, Dakota.” Notwithstanding these stipulations, the 
trial court found that the contracts were made in, and 
governed by the laws of, Nebraska. This finding has in 
the record ample evidence to sustain it. The real estate 
incumbered by the mortgages is located in Lincoln, the 
loan was negotiated here through the lender’s agent, the 
mortgages were executed and delivered, and the money 
. was paid to Gossett, in Lincoln. It is plain the clauses 
to which reference has been made were inserted in the 
notes as a mere shift or device to escape the penalty of 
our usury laws, and that such clauses alone, in view of 
the other facts proven, did not have the effect to make 
the statutes of Dakota govern in the construction and 
validity of the contracts. There is no room to doubt that 
the loans were usurious. See Lincoln Building & Savings 
Ass'n v. Graham, T Nebr., 173; National Mutual Building 
& Loan Ass’n v. Keeney, 57 Nebr., 94. But the statute 
against usury can not be invoked by the defendant, since 
he was not a party to the usurious transaction, but pur- 
chased the mortgaged premises and assumed and agreed 
to pay the mortgage debts. See Building & Loan Ass'n of 
Dakota v. Walker, 59 Nebr., 456, and cases there cited. 
The decree is reversed, and the cause remanded, with 
leave to plaintiff to make the mortgagor party defendant. 


REVERSED. 


WiviiaM A. PAXTON ET AL. V. STATE OF NEBRASKA. 
FILED DECEMBER 19, 1899. No. 10,977. 


1. Directing Verdict: Review. In reviewing a judgment rendered on 
a verdict, given in obedience to a peremptory instruction, it is the 
duty of the reviewing court to assume the existence of every 
material fact which the evidence for the complaining party es- 
tablishes or tends to prove. 


2. Official Bond: DELIVERY. An official bond is without validity until 
it has been delivered. 
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3. State Officers: OrriciAL Bonps: AccEPTANCE BY GOVERNOR. The 
governor has no authority, as an agent of the state, to accept 
the official bonds of state or district officers, and by such ac- 
ceptance make them binding obligations. 


4. : ——: APPROVAL BY GOVERNOR. The duty of the governor 
with respect to the official bonds of state and district officers is 
merely to approve them. 


5. : Fruinc. The official bonds of state and district of- 
ficers, except that of secretary of state, do not become binding 
obligations until they have been filed in the office of the secre- 
tary of state. 

6. : a . Section 15, chapter 10, Compiled Statutes, 


1899, contemplates that an official bond, after its approval by the 
proper officer, shall be returned to the person presenting it, and 
be by him filed in the proper office for record. 


7. Delivery of Instruments. An instrument is not delivered until it 
has passed beyond the dominion, control and authority of the 
maker, and is no longer capable of being recalled. 


8. Official Bond: APPROVAL BY GOVERNOR. The approval of an official 


bond by the governor does not work its acceptance, nor make it 
a valid contract. 


9. 


: DELIVERY By PrincipAL: AGENCY. The principal in an of- 
ficial bond has an implied agency to deliver the bond as the con- 
tract of his sureties. 


10. 


: Posskssion BY PRINCIPAL: APPROVAL AND DELIVERY. Pos- 
session of an official bond by the principal on a day subsequent 
to that fixed by the statute for its delivery carries with it, prima 
facie, the right to have it approved and delivered. 


il. 


: REVocATION BY SURETIES: DELIVERY BY PRINCIPAL. Sure- 
ties cn an official bond have the right, at any time before the 
obligation is delivered, to revoke their principal’s authority to 
bind them; but, until such revocation, the right of the principal 
to deliver the instrument is presumed to continue. 


12. 


+ ACCEPTANCE BY OBLIGEE. And, until the sureties 
have signified an intention to recede, the obligee may bind them 
by accepting their offer to answer for the official misconduct of 
their principal. ‘ 


: DELIVERY: DELAY: KNOWLEDGE oF SURETIES: ADDITIONAL 
Namus. Several days after the time fixed by statute for filing 
an official bond the sureties thereon signed an instrument recit- 
ing, “that any and all additional names that he [their principal] 
may procure on said bond shall in no manner affect our liability 
on said bond, and each of us are held liable the same as if said 
names had not been added.” Held, That such instrument affords 


13. 


° 
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14. 


15. 


16. 


17. 


18, 


19. 


20. 


21. 


22. 


23. 


the inference that, at the time it was signed, the sureties knew 
the bond had not become effective by having been approved and 
filed for record. 


: : : DELIVERY BY Principat. And held, also, 
that, when the principal presented the bond for approval, ac- 
companied by such instrument, he had apparent authority from 
the sureties to have the obligation approved and delivered. 


Bond of State Treasurer: APPROVAL: ADDITIONAL SURETIES. No 
officer of the state is authorized to demand additional sureties 
of the state treasurer after his official bond has been duly ap- 
proved and filed for record. 


Official Bonds: DELAY: VACANCY IN OFFICE. The failure of a state 
or district officer to have his official bond approved and filed for 
record in the proper office within the time fixed by statute cre- 
ates a vacancy in the office to which he has been elected or ap- 
pointed. 


: OusTER: WaIVER. In such case the state 
may waive its right to oust the incumbent, and elect to deal 
with him as the person entitled to the office. 


Officer: WAIVER OF OUSTER: SURETIES ON Bonpd: EstropreL. And if 
the state does waive its right, the sureties on the official bond 
of the officer are estopped from denying the validity of the bond 
because it was not approved and filed within the time fixed by 
law. 


Conversion: Joint Tort-Frasors: SEPARATE ACTIONS. Where two 
or more persons have converted the property of another, the 
latter may sue them, either jointly or severally, as he may elect. 


: : . Anda court of equity will not require the 
injured party to pursue one of the wrong-doers rather than an- 
other who is equally culpable. 


Evidence: STATEMENT BY ACCOUNTING OFFICER: SURETIES ON OFFI- 
c1aL Bonp. A document prepared by an accounting officer dur- 
ing his term of office, showing the receipts and disbursements 
of, and the balance chargeable against, a financial officer, is 
coinpetent evidence against the sureties on the official bond of 
the latter officer, if it was used by him in accounting to his suc- 
cessor and turning over the office, at the time and in the man- 
ner contemplated by the law and the contract of the sureties. 


Witnesses: OrFICERS: Book ENTRIES. A person who has held an 
office for some considerable time is, presumably, competent to 
give an opinion as to the meaning of entries in the books of the 
office evidencing business transactions therein, 


State Treasurer: ACCOUNTING: SECOND TERM: LIABILITY oF Bonpbs- 
MEN. A state treasurer who, in accounting to himself, as his own 
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successor, turns over bank credits, which are afterwards entered 
as cash receipts on the books of his office, prima facie, relieves 
his first-term bondsmen from liability, and charges his sureties 
for the second term with the amount of such credits. 


24, 


: OFFICIAL RECORDS: EVIDENCE. The official records kept by 
the state treasurer are competent evidence against his sureties, 
and, in the absence of countervailing proof, are conclusive. 


25. Certificate of Deposit: Riants oF TRANSFEREE. One to whom a 
certificate of deposit, or other evidence of money in the custody 
of a solvent bank, has been transferred is as effectually invested 
with contro] and dominion of such money as though there had 
been a manual delivery of it to him. 


26. Officers: RecoRpS: PRESUMPTIONS. The law presumes that a pub- 
lic officer faithfully performs official duty, and that the records 
of his office truly represent the business transactions entered 
therein. 


27. Action Against State Treasurer: ConvERsION: EvipENcE. In an 
action for a specific conversion of public money, brought by the 
state against an ex-treasurer and the sureties on his official bond, 
it is not error to exclude evidence tending to show that such 
officer paid his own funds into the public treasury, unless it ap- 
pear that the alleged conversion occurred prior to such payment. 


28. 


; ACCOUNTING: EVIDENCE. But, in an action for a general 
balance, such evidence would be admissible, even under a general 
denial, in support of a theory that an apparent shortage was the 
result of the treasurer having been charged on the books of his 
office with moneys which in fact belonged to himself. 


29. Evidence: DECLARATIONS OF OFFICERS AND AGENTS. ‘Public cor- 
porations act through their officers and agents, and the declara- 
tions of such officers and agents, made during, and in relation 
to, the transaction of official business, are, in a proper case, ad- 
missible in evidence as a part of the res geste. 


30. : Pieapines. Pleadings may be received in evidence in suits, 
other than those in which they were filed, as admissions or 


declarations against interest. 


: ApMrIssIons. But such pleadings, when not signed 
or verified by the party himself, are received only upon actual 
or presumptive proof that the admissions which they contain 
were either made by his direction or were afterwards sanctioned 
by him. 


31. 


32. 


The weight to be given a pleading in an- 
other action, as an admission of the facts stated therein, is for 
the jury. 
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Error from the district court of Douglas county. 
Tried below before Fawcerrt, J. Reversed. 


The opinion contains a statement of the case. 


John CO. Cowin, Frank T. Ransom, Robert Ryan and Frank 
Irvine, for plaintiffs in error: 


The court would have been justified in directing a 
verdict for the defendant sureties on the issue as to the 
delivery of the bond, and if not so, then certainly the 
issue should have been submitted to the jury. To render 
a bond effective as a binding obligation delivery is es- 
sential. See Fay v. Richardson, 7 Pick. [Mass.], 91; Mills 
v. Gore, 20 Pick. [Mass.], 28; Powers v. Russell, 18 Pick. 
[Mass.], 75; Chadwick v. Webber, 3 Greenl. [Me.], 141; 
Porter v. Cole, 4 Greenl. [Me.], 20; Woodman v. Coolbroth, 
% Greenl. [Me.], 181; Simonton’s Estate, 4 Watts [Pa.], 
180; Allen v. Getz, 2 P. & W. [Pa.], 310; Whichard v. Jor- 
dan, 6 Jones Law [N. Car.], 54; Brown v. Westerfield, 47 
Nebr., 399; Brittain v. Work, 13 Nebr., 347; AfePherson 
v. Meek, 30 Mo., 345; Weed Sewing Machine Oo. v. Jeudevine, 
39 Mich., 590; Donnelly v. Rafferty, 172 Pa. St., 587; 
Overman v. Kerr, 17 Ya., 485; Parker v. Parker, 1 Gray 
[Mass.], 409; Stcel v. Miller, 40 Ia., 402; Held v. Baguwell, 
58 Ia., 189; United States Wind Engine & Pump Co. v. 
Drexel, 53 Nebr., 771. 

The office became ipso facto vacant upon failure of the 
treasurer to have his bond executed, approved and filed 
as provided by law. There was no waiver of the require- 
ments of law as to time of tendering, approving and filing 
the bond. If there was any evidence tending to show 
‘such waiver, the issue was for the jury. See Compiled 
Statutes, ch. 10, secs. 5, 15; State v. Lansing, 46 Nebr., 
514; United States Wind Engine & Pump Co. v. Drexel, 53 
Nebr., 771; Holt County v. Scott, 53 Nebr., 176; Livesey v. 
Omaha Hotel Co., 5 Nebr., 50; Macfarland v. West Side 
Improvement Ass’n, 53 Nebr., 417; Boehme v. Omaha Hotel 
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Co., 5 Nebr., 80; Estabrook v. Omaha Hotel Co., 5 Nebr., 
76; Pence v. Langdon, 99 U. §., 578. 

Under the pleadings there is no estoppel as against 
the sureties. See Apthorp v. North, 14 Mass., 166; State 
_v. Fredericks, 8 Ia., 553; Afarshal v. Hamilton, 41 Miss., 
229; LIangonner v. Ambler, 44 Nebr., 316; Burke v. Utah 
Nat. Bank, 47 Nebr., 247; Parliman v. Young, 2 Dak., 175. 

Exhibit 28—a statement by the auditor purporting to 
show the balance of moneys and securities for which 
treasurer Bartley was accountable to his successor on 
January 7, 1897--was incompetent, and it was error to 
admit it as evidence against the sureties. See Lee v. 
Brown, 21 Kan., 458; Stetson v. City Bank of New Orleans, 
2 0. St., 167; County of AMlahaska v. Ingalls, 16 Ia., 81; 
Lancashire Ins. Co. v. Callahan, T1 N. W. Rep. [Minn.], 
261. 

In case of a conversion, the restoration of the money 
or property, while not a defense to the action, goes in 
mitigation of damages to the extent to which restoration 
is made. See Squire v. Hollenbeck, 9 Pick. [Mass.], 551; 
Greenfield Bank v. Leavitt, 17 Pick. [Mass.], 1; Merrill v. 
How, 24 Me., 126; Bates v. Courtwright, 36 TM., 518; Tripp 
». Grouner, 60 T11., 474; Nightingale v. Scannell, 18 Cal., 
315; Watson v. Coburn, 35 Nebr., 492; Coburn v. Watson, 
48 Nebr., 257; District Township of Viola v. Bickethaupt, 
68 N. W. Rep. [Ta.], 914. 

References as to effect on all parties of adding names 
of additional sureties without the knowledge or consent 
of those who originally signed: Henry v. Coates, 17 Ind., 
161; Houck v. Graham, 106 Ind., 195; Hall v. McHenry, 
19 Ta., 521; Berryman v. Manker, 56 Ta., 150; Browning v. 
Gosnell, 91 Ta., 448; Wallace v. Jewell, 21 O. St., 1638; Ford 
o. First Nat. Bank, 34 S. W. Rep. [Tex.], 684; Stoner v. 
Keith County, 48 Nebr., 279; Mersman v. Werges, 112 U. 
S., 189; Stone v. White, 8 Gray [Mass.], 580; Miller v. 
Finley, 26 Mich., 249; Barnes v. Van Keuren, 31 Nebr., 
165. 

References as to question of shortage in Bartley’s first 
34 
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term: Cedar County v. Jenal, 14 Nebr., 254; State v. Hill, 
47 Nebr., 456; In re Treasurer’s Settlement, 51 Nebr., 116; 
Bush v. Johnson County, 48 Nebr., 1; Whitney v. State, 53 
Nebr., 287. 

The admission in. evidence of Exhibit 26—the record 
of a suit in Lancaster county on the bond of Bartley for 
his first term of office—presented an issue for the jury 
as to whether or not there was a defalcation during his 
second term, and if so, the amount thereof, and it was 
prejudicial error to exclude from the jury the considera- 
tion of that issue. See Snyder v. Chicayo, 8. F. & C. R. 
Co., 112 Mo., 527; Ayres v. Hartford Fire Ins. Co., 17 Ia., 
176; Kamm v. Bank of California, 74 Cal., 191; Rich v. 
City of Minneapolis, 40 Minn., 88; Guy v. Manuel, 89 N. 
Car., 83; Blackmore v. Boardman, 28 Mo., 420; Burgess v. 
Inhabitants of Wareham, 7 Gray [Mass.], 345; Green v. 
North Buffalo Township, 56 Pa. St., 110; Harrington v. 
Inhabitants of Lincoln, 4 Gray [Mass.], 563; State v. Den- 
nis, 39 Kan., 515; People v. Stephens, 71 N. Y., 527; State 
v. Ober, 34 La. Ann., 361; State v. Taylor, 11 La. Ann., 
430. 


C. J. Smyth, Attorney General, W. D. Oldham, Deputy 
Attorney General, and Hd P. Smith, for the state. 


References as to question relating to delivery of bond: 
TTolt County v. Scott, 53 Nebr., 191; State v. Dunn, 11 La. 
Ann., 550; Pequawket Bridge v. Mathes, 8 N. H., 139; King 
County v. Ferry, 19 L. R. A. [Wash.], 500; Sampson v. 
Barnard, 98 Mass., 359. 

Bartley and his sureties are estopped from denying 
the validity of the bond, and from denying that he was 
de jure treasurer. See State v. Rhoades, 6 Nev., 352; Blaco 
». State, 58 Nebr., 557. 

Error can not Be predicated upon the admission of im- 
proper evidence, when it is obvious that the unsuccess- 
ful party was not prejudiced. See Terry v. Beatrice Starch 
Co., 48 Nebr., 866; Farmers Loan & Trust Co. v. Memmin- 
ger, 48 Nebr., 17. 
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References as to evidence: Shafer v. Whiting, 55 Nebr., 
756; Davis v. Hilbourn, 41 Nebr., 35; Hiatt v. Brooks, 17 
Nebr., 33; Knapp v. Jones, 50 Nebr., 490; Morgan v. Dur- 
fee, 9 ©. L. J. [Mo.], 12; Dryden v. Britton, 19 Wis., 313 
Godin v. Bank of Commonwealth, 6 Duer [N. Y.], 76; Stew- 
art v. Simpson, 1 Wend. [N. Y.], 376; Connor v. Giles, T6 
Me., 182; Combs v. Hodge, 21 How. [U. 8.], 397; Dele 
ware County v. Diebold Safe Co., 183 U. S., 473; Vogel v. 
Osborne, 32 Minn., 167; Weisbrod v. Chicago & N. W. R. 
Co., 20 Wis., 442; Isabelle v. Iron Cliffs Co., 57 Mich., 120; 
Wilkins v. Stidger, 22 Cal., 232; Dennie v. Williams, 135 
Mass., 28. 


SULLIVAN, J. 


At the general election in 1894 Joseph S. Bartley was 
elected to the office of state treasurer, as his own suc- 
cessor. On January 3, 1895, he took the oath required 
by law, and tendered his official bond to the governor for 
approval. The sureties whose names then appeared upon 
the obligation were: Nathan S. Harwood, F. M. Cook, 
A. B. Clark, John H. Ames, Charles A. Hanna, Mary 
Fitzgerald, C. C. McNish and E. E. Brown. The gov- 
ernor did not approve the bond on the day it was pre- 
sented, but returned it to Bartley, who promised to 
strengthen it by procuring additional sureties. On Jan- 
uary 9, 1895, the bond was again presentcd for approval 
with the names of Thomas Swobe, Cadet Taylor and W. 
A. Paxton added to the names of the original obligors. 
It was thereupon approved, and on the same day filed for 
record and recorded in the office of the secretary of state. 
Bartley, at the end of his second term, was found to be 
a defaulter, and this action was instituted in behalf of 
the state to reeover of the defendants, as his sureties, 
the amount of the defalcation. The cause was tried to 
a jury in the district court of Douglas county, and re- 
sulted in a verdict and judgment against all the defend- 
ants except Mary Fitzgerald, who succeeded in estab- 
lishing the defense of incapacity to contract at the time 


468 NEBRASKA REPORTS. [Vou. 59 


Paxton v. State. 


her signature was obtained. The verdict against the sure- 
ties, who are here complaining, was rendered in obedi- 
ence to a peremptory instruction from the trial court; 
and it becomes, therefore, our duty, in examining the 
questions presented for decision, to assume the existence 
of every material fact which the evidence for the defend- 
ants establishes or tends to prove. 

The original sureties contend that they are not bound, 
because the bond was not accepted and approved on or 
before January 3, which was the first Thursday after the 
first Tuesday in that month. Brown further insists that 
the additional sureties signed without his consent, and 
that he thereby became released from his obligation. 
Paxton, Swobe and Taylor claim that the bond was al- 
ready effective when their signatures were obtained, and 
that their undertaking is void for want of a considera- 
tion to support it. We will consider these defenses to- 
gether. The petition alleges that the bond was delivered 
to the governor on January 3, and on that day filed for 
record in the office of the secretary of state. It is also 
alleged that the bond was afterwards returned to Bart- 
ley to obtain the signatures of additional sureties, and 
that on January 9 it was again handed to the governor, 
who then approved it and filed it with the secretary of 
state. These averments of the petition are traversed, 
and, after a careful examination of the record, we quite 
agree with the statements of counsel for the defendants, 
that the evidence conclusively shows that the bond was 
not filed in the office of the secretary of state until Janu- 
ary 9.. Prior to that date no contract relations existed 
between the state and any of the defendants herein grow- 
ing out of the signing of the bond in suit. A bond, like a 
deed, is without validity until it has been delivered. 
Without delivery it is void. See United States Wind En- 
gine & Pump Co. v. Drewel, 53 Nebr., 771; Duer v. James, 
42 Md., 492; Donnelly v. Rafferty, 172 Pa. St, 587; Fay 
v. Richardson, 7 Pick. [Mass.], 91. As we understand 
the law, the governor was not the agent of the state to 
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accept the treasurer’s bond. His duty was to approve it 
merely. He was not authorized to accept it on behalf 
of the state, and thereby give it vitality as a contract. 
By section 5 of chapter 10, Compiled Statutes, 1899, it 
is provided that all official bonds of officers chosen at a 
general election shall be filed in the proper office on or 
before the first Thursday after the first Tuesday in Janu- 

ary next succeeding the election. Section 6 of the same 
' act declares that the official bonds of all state and dis- 
trict officers, except the governor, shall be approved by 
the governor, and be filed and recorded in the office of 
the secretary of state. The governor’s bond must be 
approved by the chief justice of the supreme court. Sec- 
tion 15 declares the consequence of a non-compliance 
with the requirements of the act. It is as follows: “If 
any person elected or appointed to any office shall neg- 
lect to have his official bond executed and approved as 
provided by law, and filed for record within the time lim- 
ited by this act, his office shall thereupon ipso facto be- 
come vacant, and such vacancy shall thereupon immedi- 
ately be filled by election or appointment as the law may . 
direct in other cases of vacancy in the same office.” It 
seems entirely clear from the statutory provisions quoted 
and referred to that the official bond of the state treas- 
urer does not become a binding obligation before it has 
been filed with the secretary of state. Section 15, in 
plain terms, declares that a public office shall become 
vacant if the person chosen to fill it neglects to have his 
official bond filed in the proper office within the proper 
time. This certainly implies that the bond shall be re- 
turned, after its approval, to the person presenting it, 
so that he may do the further act which is, under the 
law, indispensable to the completion of his title to the 
office. His right to the possession of the bond after its 
approval necessarily includes the right to file it or not, 
as he may think best, and precludes, of course, the idea 
of a prior delivery. An instrument is not delivered until 
it has passed beyond the dominion of the maker, and is 
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no longer capable of being recalled. If it be still under 
his control, and subject to his authority, it is not a bind- 
ing contract. See Duer v. James, supra; Fisher v. Hall, 
41 N. Y., 416; Younge v. Guilbeau, 3 Wall. [U. 8.], 636. 
It was competent for the executive, under the provisions 
of chapter 10, supra, to approve the treasurer’s bond, 
but it was not within his power to vitalize it by accept- 
ance; that function belonged exclusively to the secretary 
of state. “The law,” as was said in Holt County v. Scott, 
538 Nebr., 176, “contemplates that the officer will have 
the bond approved, afterward filed and recorded. If he 
secured its approval, and did not file or deliver it, it 
would be no more binding because of the approval than 
it would without it. The approval does not work the 
acceptance of the bond.” 

Having reached the conclusion that Mr. Bartley’s bond 
was still in his hands and subject to his control on Janu- 
ary 9, we will inquire whether he had, on that day, au- 
thority to deal with it so as to make it a binding contract 
between the sureties and the state. It is, we believe, a 
doctrine of universal recognition that the principal in an 
official bond has an implied agency to deliver it as the 
contract of his sureties. They intrust it to him for that 
purpose. See Pequawkett Bridge v. Mathes, 8 N. H., 189; 
Stephens v. Crawford, 1 Ga., 574; King County v. Ferry, 
19 L. R. A. [Wash.], 500. The obligation in snit was 
given by all the sureties to Bartley, to be by him pre- 
sented for approval and filed in the office of the secretary 
of state. There is nothing in the record to indicate that 
any of the sureties signed conditionally, or that there 
was any actual limitation upon Bartley’s implied au- 
thority to use the bond in furtherance of the purpose 
for which it was signed. Possession of the bond on 
January 9 carried with it, prima facie, the right to have 
it approved and delivered. See Sampson v. Barnard, 98 
Mass., 359; State v. Rhoades, 6 Nev., 352. The sureties 
had the right to revoke their principal’s authority at any 
time before the bond was delivered; but without such 
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revocation the right to deliver continued, and, as we have 
said, possession of the instrument was evidence of the 
right. Until the sureties were accepted, they were at 
liberty to recede; but until they signified an intention 
to recede, the state might bind them by accepting their 
offer to answer for the official misconduct of their prin- 
cipal. See State v. Dunn, 11 La. Ann., 550. There is in 
this record an entire absence of evidence from which it 
might be justly inferred that the delivery of the bond in 
its final form was in fact unauthorized. The only evi- 
dence bearing upon this point clearly indicates that the 
original sureties desired that the bond should be ap- 
proved after January 3, strengthened by such additional 
sureties as Bartley might be able to procure. Between 
January 3 and the time when the bond was approved 
they signed a paper, referred to in the bill of exceptions 
as “Exhibit 2e,” reciting that “each having signed the 
bond of Joseph S. Bartley, as state treasurer of the state 
of Nebraska, do hereby consent and agree that any and 
all additional names that he may procure on said bond 
shall in no manner affect our liability on said bond, and 
that each of us are held liable the same as if said names 
had not been added. Jan. —, 1895.” This document af- 
fords, we think, but one rational inference, viz., that 
Bartley’s bond had not been approved or filed within the 
time appointed by the statute. No officer of the state is 
authorized to demand additional sureties of the state 
treasurer after his official bond has been duly approved 
and filed for record. Sureties signing under such cir- 
cumstances are not bound, there being no consideration 
for their promise. See Stoner v. Keith County, 48 Nebr., 
279. This being so, the original sureties must have 
signed “Exhibit 2e” knowing, or at least believing, that 
their bond had not yet become effective. The sole motive 
for giving the bond was to establish Bartley in the office 
of treasurer; and, if that end had already been accom- 
plished, the procurement of additional sureties would 
have been an idle ceremony—a vain and useless act. 


472 NEBRASKA REPORTS. [ Vou. 59 


Paxton v. State. 


When Bartley presented his bond, accompanied by ‘“Ex- 
hibit 2e,” on January 9, he was undoubtedly acting 
within the scope of an apparent authority from all his 
sureties to have the obligation approved and delivered; 
and we think the evidence conclusively shows that his 
apparent authority and his real authority were identical. 

It is true that Bartley’s right to act as treasurer be- 
came extinguished upon his failure to have his bond filed 
and approved on or before January 3. See Compiled 
Statutes, 1899, ch. 10, sec. 15; State v. Lansing, 46 Nebr., 
514. The state might, on or after January 4, appoint 
another person to fill the office, but it was not bound to 
do so. It might waive its right to oust Bartley, and 
elect to deal with him in the character which he assumed. 
Section 15 of the law in relation to official bonds was en- 
acted for the protection of the public, and not for the 
benefit. of sureties; and they, consequently, can not be 
heard to object that approval and acceptance were not 
within the prescribed time. See Holt County v. Scott, 
supra; Town of Ashkum v. Lake, 12 Ill. App., 25; Monteith 
v. Commonwealth, 15 Gratt. [Va.], 172; State v. Rhoades, 
supra. The bond in suit was, with the implied and ex- 
press authority of the sureties, approved and delivered 
after the forfeiture occurred. The state accepted it, re- 
lied on it, and was induced by it to waive its right to 
exclude Bartley from the office of treasurer. The right 
to the office was claimed by virtue of an election. The 
bond so states; and the bondsmen can not be permitted 
to escape liability by denying now the existence of a 
right which in behalf of their principal they successfully 
asserted on January 9, 1895. See Holt County v. Scott, 
supra; Blaco v. State, 58 Nebr., 557, 78 N. W. Rep., 1056; 
State v. Rhoades, supra; Monteith v. Commonwealth, supra; 
Chandler v. State, 1 Lea [Tenn.], 296; Village of Olean v. 
King, 116 N. Y., 355; Sian v. State, 48 Tex., 120; Morris 
v. State, 47 Tex., 583; Waters v. State, 1 Gill [Md.], 302; 
Commonwealth v. City of Philadelphia, 27 Pa. St., 497; Mid- 
dleton v. State, 120 Ind., 166; Mayor v. Harrison, 30 N. J. 
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Law, 73; Ferguson v. Landram, 5 Bush [Ky.], 287; Mis- 
sissipp County v. Jackson, 51 Mo., 23; Police Jury v. Brook- 
shier, 31 La. Ann., 736. 

Having disposed of the main question, we will now 
turn our attention to some other assignments of error 
upon which a reversal of the judgment is claimed. The 
petition charges that on January 2, 1897, Bartley trans- 
ferred to the Omaha National Bank, in payment of a 
void warrant held by it, $201,884.05 of the money of the 
state, and that such transfer amounted to a conversion. 
Some days before the trial the defendants asked leave 
to file an amended and supplemental answer, setting 
forth that the transferee of the fund and holder of the 
warrant was a state depository, and as such had in its 
custody, at the time of the transfer, the money alleged 
to have been converted. The court denied the applica- 
tion, and this ruling is assigned for error. The claim of 
the defendants is that the depository bank is primarily 
liable for the loss of the money paid upon the -warrant; 
that it and its sureties should have been brought into 
court and charged with the amount of the unauthorized 
payment; and that Bartley’s sureties should, as to this 
amount, have been entirely exonerated, or charged, at 
most, with a secondary liability. The legal effect of the 
transaction in question, according to the former decisions 
of this court, was to render both Bartley and the bank 
liable to the state as joint tort-feasors. See Bartley v. 
State, 58 Nebr., 310, s. c. on rehearing, 55 Nebr., 294; 
State v. Bartley, 56 Nebr., 810; State v. Omaha Nat. Bank, 
59 Nebr., 483. The evidence in this case relating to that 
transaction is, in its essential features, the same as that 
given in the cases cited, and, therefore, according to a 
familiar doctrine of the law of torts, the state was at 
liberty to sue either or both or the joint wrong-doers. 
See Kellow v. Central I. R. Co., 68 Ia., 470; Johnson v. Chi- 
cago, M. & 8. P. R. Co., 31 Minn., 57; Pollett v. Long, 56 
N. Y., 200; Stone v. Dickinson, 5 Allen [Mass.], 29, Boyd 
y. Insurance Patrol, 118 Pa. St., 269. The cases cited in 
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support of the application to amend do not go to the 
extent of holding that equity will, under any circum- 
stances, deprive a party of the right of election, and com- 
pel him to pursue one wrong-doer rather than another 
who is equally culpable. The state has in this case 
chosen to proceed against Bartley for a tortious act 
amounting to official misconduct; and it has a-right to 
insist that his bondsmen shall perform their contract by 
making good the loss sustained by the public. 

Error is assigned on the admission in evidence of “Ex- 
hibit 23” tendered by the state for the purpose of show- 
ing the balance with which Bartley was chargeable at 
the end of his second term. This exhibit is a statement 
prepared by the auditor of public acounts, and purports 
to show the moneys and securities for which Bartley, as 
treasurer, was accountable to his successor on January 
7, 1897. It was produced by Bartley and handed to his 
successor, J. B. Meserve, in the office of the treasurer on 
the morning of January 8, at the time the office was being 
turned over, and in connection with the accounting which 
was then being made by the outgoing to the incoming 
treasurer. It was, in substance, a declaration by Bart- 
ley, while in the act of accounting, that the amounts 
mentioned in the document were the amounts for which 
he should account. It was the duty of Bartley to ac- 
count to his successor, and to turn over all moneys and 
securities with which he was chargeable. The sureties 
contracted that this should be done. It was an official 
duty, the performance of which was necessary to their 
exoneration. The accounting was made at the very time 
the law required it to be made; and we, therefore, think 
that, although Bartley had ceased to be the de jure treas- 
urer by reason of Meserve’s having qualified, his decla- 
ration as to the amount of moneys and securities which 
he should turn over to his successor was admissible as 
evidence against the sureties. It was a declaration made 
during the transaction of business, for which they were 
liable and so became part of the res geste. See 1 Green- 
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leaf, Evidence [12th ed.], sec. 187; Brandt, Suretyship 
[ist ed.], sec. 518; Laneashire Ins. Co. v. Callahan, 68 
Minn., 277; Stetson v. City Bank of New Orleans, 2 O. St., 
167. But, if we are mistaken in our conclusion upon 
this point, the admission in evidence of “Tixhibit 23” 
would not be reversible error, because the correctness 
of the balance shown by the paper is conclusively estab- 
lished by other competent proof. Mr. Meserve was called 
as a witness for the state, and permitted, over objection, 
to explain the meaning of certain entries in the books 
kept by Bartley as treasurer. The objection to the evi- 
dence is that the books speak for themselves, and that the 
witness was not shown to possess the qualifications of an 
expert. There was no error in the ruling. While it is 
true the books speak for themselves, their meaning is not 
apparent at once to the average juror. Mr. Meserve had, 
at the time of the trial, been state treasurer for more 
than two years, and was, therefore, presumably compe- 
tent to give an opinion as to the meaning of entries evi- 
dencing business transactions in the treasurer’s office. 
A further contention of the defendants is that the court 
held them liable for a defalcation which occurred during 
Bartley’s first term. This claim is based on the fact that 
Bartley, at the beginning of his second term, turned 
over to himself, as his own successor, a large amount of 
bank credits in lieu of actual cash. It is indisputably es- 
tablished that, in the accounting between the treasurer 
and the governor on January 8, 1895, Bartley produced 
what purported to be bank drafts, certificates of deposit, 
and other vouchers for money in bank, and that these 
credits were considered and accepted as the equivalents 
of money which they were supposed to represent. The 
attorney general insists that this transaction exonerated 
the first sureties and charged the second; and, we think, 
in view of the evidence, his position is tenable. The de- 
fendant sureties are, of course, liable only for moneys 
received by their principal during the second term; their 
contract does not bind them to answer for securities 
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which the treasurer was not authorized to accept in pay- 
ment of obligations due to the state. But if the transfer 
of the bank credits in question was, in substance, a 
transfer of cash, the sureties are liable. The owner of 
a certificate of deposit, or other evidence of money in the 
custody of a solvent bank, is as effectually invested with 
control and dominion of such money as though there had 
been a manual delivery of it to him. Such is the doctrine 
of the later decisions of this court. See State v. Hill, 47 
Nebr., 456; Bush v. Johnson County, 48 Nebr., 1. What- 
ever uncertainty there may be as to the position of the 
court upon other questions considered in the Hill Case, 
there is no doubt upon this point. Two of the judges 
and the three commissioners concurred in this statement 
of the law: “A state treasurer who, on taking charge of 
the office, instead of demanding the funds due from his 
predecessor in cash, accepts in payment thereof certifi- 
cates of deposit issued by a bank in which such funds 
have been deposited for safe-kceping, is chargeable upon 
his bond for the amount of such payment, and his lia- 
bility therefor is not affected by the fact that he is una- 
ble to realize the money upon such certificates by reason 
of the subsequent failure of said bank.” See State v. Hill, 
supra. In the Bush Case (Bush v. Johnson County, supra) 
the question was again presented, and the court, in an 
opinion by the chief justice, held that the transfer of a 
credit in a solvent bank is a transfer of money within 
the meaning of the law. That the bank credits trans- 
ferred by Bartley to himself represented money in solv- 
ent banks is shown by the entries in the books of the 
treasurer’s office. These records show that on January 
31, 1895, Bartley had on hand, as cash, the money rep- 
resented by the bank vouchers turned over on January 
8. Other records subsequently made by Bartley as treas- 
urer testify to the same fact. These records are compe- 
tent evidence against the sureties; and, in the absence 
of countervailing proof, would be conclusive. See Van 
Sickel v. Buffalo County, 138 Nebr., 108; Albertson v. State, 
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9 Nebr., 429; Ohio & M. R. Co. v. People, 119 Ill, 207; Pike 
v. People, 84 Ill., 80; Rizer v. Callen, 27 Kan., 339; Locke 
v. Bennett, T Cush. [Mass.], 445; Town of Union v. Bermes, 
15 Vroom [N. J. Law], 269. That Bartley had, during 
his first term, entered these same bank credits on his 
books as cash indicates nothing more, we think, than 
that they were considered and treated as money subject 
to his dominion and under his control. We can not pre- 
sume that the records are false, but must, on the con- 
trary, indulge the presumption that the treasurer per- 
formed, faithfully, the duties with which he was charged. 
See Hastings School District v. Caldwell, 16 Nebr., 68; Tay- 
lor v. Wilson, 17 Nebr., 88; Green v. Barker, 47 Nebr., 934; 
Blaco v. State, 58 Nebr., 557. 

Another assignment of error relates to the rulings of 
the court excluding the proffered testimony of the wit- 
ness Balch, and the books of the Omaha National Bank 
in connection therewith. By this witness, and the books 
of the bank of which he was assistant cashier, the de- 
fendants proposed to show that the warrant, for the pay- 
ment of which Bartley, as treasurer, drew his check for 
$201,884.05 on January 2, 1897, had been previously sold 
by him and the proceeds of the sale turned over to the 
state, or paid out for its use and benefit. We are entirely 
satisfied that the rejection of this evidence was not error. 
The books of the treasurer’s office are presumably a true 
record of the receipts and disbursements of the public 
revenues. Jt can not be assumed, without proof, that 

‘Bartley, in violation of his duty, charged himself with 
moneys which did not belong to the state. The rejected 
evidence does not go to the extent of showing that condi- 
tion of affairs; and it had, therefore, no tendency to dis- 

-prove the shortage disclosed by the state’s evidence. 
There being, at the time it is claimed the proceeds of the 
warrant were paid to the state, no proof of any defalca- 
tion during the second term, it is clear the evidence in 
question was inadmissible, except on the theory that 
Bartley had been charged, as treasurer, with moneys 
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which in fact belonged to himself. Had the defendants 
offered to prove that he was so charged, and that the 
apparent shortage was the result of false entries in the 
treasurer’s books, we think the evidence would have been 
admissible, even under a general denial, since the action 
is only in part for the conversion of a specific fund. But 
the defendants could not defeat a recovery, or break 
down the plaintiff’s case, merely by showing that there 
had been, at different times, a Wrongful commingling of 
Bartley’s money with the money of the state. That fact 
would not answer the evidence of a defalcation furnished 
by the official records. 

It is finally contended that the court erred in directing 
the jury to find in favor of the plaintiff for the full amount 
claimed in the petition. This contention must be sus- 
tained. There was conflicting evidence that should have 
been submitted to the jury. The action proceeded on 
the theory that Bartley had fully accounted for the treas- 
ury balance with which he was chargeable at the end of 
his first term. To prove that he had not so accounted, 
the defendants gave in evidence a transcript of a record 
of the district court of Lancaster county showing the 
institution and pendency of a suit brought, in behalf of 
the state, by the attorney general on his own motion, 
and, at the request of the governor, to recover of the.first 
term bondsmen an alleged shortage of $335,000. The 
petition was verified by the attorney general on informa- 
tion and belief, but, according to his testimony, without 
any personal knowledge of the facts. The bringing of’ 
the action in Lancaster county was, in effect, a declara- 
tion by the state that Bartley had not accounted for the 
moneys received by him, as treasurer, during his first 
term. Public corporations are compelled to act through 
their officers and agents, and the declarations of such 
officers and agents, when made during the transaction 
of official business and in relation thereto, are admissi- 
ble in evidence as part of the res geste. See Gray v. Rol- — 
linsford, 58 N. H., 253; Chicayo v. Greer, 9 Wall. [U. S.], 
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726; Town of Sharon v. Salisbury, 29 Conn., 118; 1 Am. 
& Eng. Ency. Law [2d ed.], 691. The pleadings, under 

the reformed system of procedure, “are the written state- 
' ments, by the parties, of the facts constituting their re- 
spective claims and defenses” (Code of Civil Procedure, 
sec. 89); they are not, as formerly, the mere flourishes 
of the draughtsman; and the practice, therefore, is to 
receive them in evidence in other suits when offered as 
admissions or declarations against interest. See Bunz v. 
Cornelius, 19 Nebr., 107; Aftller v. Nicodemus, 58 Nebr., 
352, T8 N. W. Rep., 618; Ludwig v. Blaskshere, 102 Ta., 
366; Feldman v. McGinre, 55 Pac. Rep. [Ore.], 872. When 
not signed or verified by the party himself, they are re- 
ceived only upon actual or presumptive proof that the 
admissions which they contain were either made by his 
direction or were afterwards sanctioned by him. See 
Ayers v. Hartford Fire Ins. Co., 17 Ta., 176; Vogel v. Osborne, 
32 Minn., 167. Being the admissions of the party against 
whom they are offered, or else the admissions of an agent 
having authority to make them, they possess evidential 
value; they afforded some probability of the existence of 
the facts admitted. In this case the question does not 
arise whether a particular admission in a pleading was 
made with the suitor’s authority, or permitted to stand 
with his approval. The broad question is whether the in- 
stitution of the suit in Lancaster county is evidence 
against the state that a right of action existed. We think 
itis. The attorney general had express statutory author- 
ity to sue the first term bondsmen, and the governor had 
like authority to direct such a suit to be brought. See 
Compiled Statutes, 1899, ch. 83, art. 5. Manifestly, then, 
the bringing of the action was a declaration by the state 
that a defalcation had occurred during Bartley’s first 
term. It implied, logically, that either the attorney gen- 
eral or the governor, or both, had made an investigation 
into the treasurer’s accounts, and had, as a result of such 
investigation, concluded that there was a shortage, for 
which the first term sureties are liable. And, when we 
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consider that the governor had in fact inquired into the 
condition of the treasury before requesting the institu- 
tion of the suit, and that the Lancaster county action is 
still presumably pending, we can not doubt that there 
was sufficient evidence to take the case to the jury, and 
that it was error to direct a verdict in favor of the state 
for the full amount of its claim. In this connection it 
should be remembered that, while the attorney general 
testified that he had no personal knowledge of the facts 
alleged in the petition filed in Lancaster county, there 
is no proof in the record that the action was improvi- 
dently instituted, or that it has been yet abandoned. 
The state, it is true, offered to show that the Lancaster 
county case was commenced on the faith of a decision 
of this court which has been recently overruled; but the 
trial court refused the evidence, and left the matter unex- 
plained. The proffered testimony should have been re- 
ceived. It is always competent for a party to weaken 
the force of an admission by showing the circumstances 
under which it was made. I*or the error committed by 
the district court in refusing to submit the case to the 
jury the judgment is reversed, and the cause remanded 
for further proceedings. 
REVERSED AND REMANDED. 


Norvat, J., dissenting. 


J am unable to agree with my associates to the propo- 
sition that the turning over by Bartley to himself, at the 
commencement of his second official term, of bank drafts, 
certificates of deposit and other credits for and in lieu of 
money relieved the bondsmen of his first term and 
charged the sureties for the second term with the amounts 
of such drafts, certificates of deposit and other credits. It 
was held otherwise in an able opinion by Laks, ©. J., in 
Cedar County v. Jenal, 14 Nebr., 254, wherein it was stated: 
“Thus we see that, it being money that was in Jenal’s 
hands, belonging to the county, both the law and his 
official bond united in requiring him to hand that over 
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to his successor. The delivery of Parmer’s certificates 
was not payment, for they were mere promises of a 
stranger to the county to pay money. The payment of 
money can be effectuated only by the delivery of that 
which by the law of the land is recognized as money. 
* * * In the collection, care and disbursement of the 
revenues in this state, such certificates are not recognized 
at all by the law, and no officer has any right whatever 
to deal in them on behalf of the public. If a treasurer in- 
vest the public funds in them, he is guilty of a highly 
penal offense. Criminal Code, sec. 124. It would indeed 
be a strange system of laws that would permit an act, 
denounced as a felony, to be pleaded in bar of an action 
brought to recover money lost by that act. But such is 
not the law. The only way in which it was possible for 
Jenal to have satisfied the law and his bond, and relieved 
himself and his sureties from responsibility as to this 
money, was to have handed it over to his successor in 
office. It being money which he held on the public ac- 
count, it was money that the law and his bond required 
him to produce and hand over. Nothing else could suf- 
fice.” It is true the decision in the case from which the 
foregoing excerpt was taken received a severe shock at 
the hands of the majority of the court in State v. Hill, 47 
Nebr., 456, but the writer there assailed, in language as 
strong as he could command, the proposition that certifi- 
cates of deposit were money, and that their acceptance 
from an outgoing officer as money released him and his 
sureties. I can not better express the views I now enter- 
tain upon the subject than to here reproduce what I 
said in the Hill Oase. After quoting section 2, article 
4, chapter 83, Compiled Statutes, this language follows: 
“The foregoing statute defining the duties of the state 
treasurer requires him to account for and pay over, on 
the expiration of his term, to his successor, all moneys 
received by him belonging to the state. This he can 
alone do by delivering the amount in actual cash. In no 
other way can he satisfy the conditions of his bond to 
35 
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well and truly perform the duties of his office required by 
law. It is money that he is required to pay over. It is 
idle to say that a certificate of deposit is money. We 
know it is not. It is the mere promise of the person or 
bank issuing it to pay money either on demand or at a 
fixed time. It is absurd to say that a promise to pay 
money is money. No person is required to accept such 
paper in discharge of a debt, and yet it is insisted that 
the liability of an outgoing officer and his sureties is re- 
leased by the delivery to and acceptance by his successor 
of certificates of deposit in settlement, and that the state, 
whether it will or not, is bound. To such doctrine I can- 
not yield assent.” Of course, when certificates of deposit, 
bank drafts or other credits have been received in settle- 
ment from an outgoing officer for and in lieu of cash, and 
the money is thereafter realized thereon by the successor 
in office, to that extent the outgoing officer and his bonds- 
men are discharged from liability, for it is a payment in 
money when the cash is actually realized on the credits. 
The books in the state treasury left by Bartley, and the 
official statements made by him during his second term 
in charging himself with the specified amount of cash on 
hand, justifies the inference, in the absence of a showing 
to the contrary, that the money was obtained by Bartley 
on the credits which he turned over to himself, at the be- 
ginning of his second term as state treasurer. 

As to the decision in Bush v. Johnson County, 48 Nebr., 
1, all I care to say is that the writer took no part in that 
decision. 

I prefer not to express myself on the questions dis- 
cussed in the opinion of SULLIVAN, J., relative to the exe- 
cution, approval and filing of the official bond of Bartley, 
but place my decision that the sureties are liable upon the 
proposition that, when this case was last before us, a 
judgment in their favor was reversed, and the cause re- 
manded for a new trial. This was, in legal effect, an ad- 
judication that the bond was a valid obligation, and be- 
came the law of the case, binding alike upon the parties 
and the courts. 
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STATE OF NEBRASKA V. OMAHA NATIONAL BANK EP AL. 
Firep DECEMBER 19,1899. No. 10,586, 


1. Appropriation Act: SiInkina FuND: Dury oF TREASURER. An appro- 
priation act which authorizes the state treasurer to reimburse 
the sinking fund from the genera] fund is, in effect, a command 
to such treasurer to make such entries in his books as will show 
a transfer of public moneys from one fund to another. 


2. 7 : Warrant To TREASURER. Such act does not au- 
thorize the issuance of a warrant evidencing an indebtedness to 
the treasurer in his individual capacity. 


3. t : : Trust. Such a warrant is not a state obli- 
> gation, and the person to whom it is payable, being a mere trus- 
tee, possesses no salable interest therein. 


4, Conversion: DEFINITION. Every act of control or dominion over 
property without the owner’s authority, and in disregard of his 
rights, is, in contemplation of law, a conversion. It is not the 
advantage accruing to the defendants from the act, nor the mo- 
tives inducing it, but the substantial injury inflicted on the 
plaintiff which, ordinarily, constitutes the gravamen of the 
action. 


5. State Treasurer: PURCHASER OF WARRANT: PayMEnT. The state 
treasurer is without authority to pay any part of the public 
money to one claiming to be the owner, by purchase of a war- 
rant drawn on the general fund “to reimburse the sinking fund.” 


6. 7 : : ConvErsion. The payment by the state 
treasurer of public moneys to one claiming to be the owner, by 
purchase, of such a warrant, for the purpose of satisfying the 
same, is a conversion; and the receiving of such money by the 
person to whom it is paid is also a conversion. 


7. Trover: PROPERTY. Trover may be maintained for every species of 
personal property which is the subject of private ownership, 
including money, bank bills, notes and bonds. 


: Mowry: Brits: LIABILITY oF PurcHasER. Trover does not 
lie to recover money or negotiable instruments in the hands of a 
bona fide holder; but one is not an innocent holder when he knew 
to whom the money or mercantile paper belonged at the time 
he received it. 


8. 


: Spare WARRANTS: RECITALS: Notice. Whether or not cer- 
tain recitals appearing upon the face of a state warrant impute 
notice to parties handling or dealing with it, are proper to be 
submitted to the jury. 


9. 
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10. Review: Briers. A party can not, by filing a brief after the sub- 
mission of the cause, bring to the notice of the court points not 
suggested either in the original briefs or on the oral argument. 


Error from the district court of Douglas county. 
Tried below before Baker, J. Reversed. 


The facts are stated in the opinion. 


C.J. Smyth, Attorney General, and W. D. Oldham, Deputy 
Attorney Gencral, for the state: 


Before final submission plaintiff moved to dismiss the 
case without prejudice, and its motion should have been 
sustained. See Code of Civil Procedure, sec. 430; Zittle 
v. Schlesinger, 46 Nebr., 844; Lawrence v. Schreve, 26 Mo., 
492; Wood v. Nortman, 85 Mo., 298; Ifarris v. Beam, 46 
Ja., 118; Mullen v. Peck, 57 Ja., 480; Morrisey v. Chicago 
& N. W. R. Co., 80 Ia., 314; Vertrees v. Newport News Co., 
95 Ky., 314. 

The peremptory instruction to the jury to return a 
verdict for defendants was erroneous. Under the facts 
pleaded and proved, Bartley was guilty of a conversion 
of the money paid on the check, and Millard and the 
bank were participants in every act constituting the con- 
version. See Bartley v. State, 53 Nebr., 310; Sharp v. 
Parks, 48 TIL, 511; Hoffman v. Carow, 20 Wend. [N. Y.], 
21; Cerkel v. Waterman, 63 Cal., 34; Swim v. Wilson, 90 
Cal., 126; Robinson v. Skipworth, 23 Ind., 311; Kearney v. 
Clutton, 59 N. W. Rep. [Mich.], 419; Hill v. Campbell 
Commission Co., 54 Nebr., 59; Cook v. Alonroe, 45 Nebr., 
349; Perkins v. Smith, 1 Wilson [Eng.], 328; Stephens v. 
Elwall, 4 M. & S. [Eng.], 259; Tugman v. Hopkins, 4 M. 
& G. [Eng.], 389; Hverett v. Coffin, 6 Wend. [N. Y.], 603; 
Mead v. Jack, 12 Daly [N. Y.], 65; MfcPartland v. Read, 
14 Allen [Mass.],-231; A/eComhie v. Davies, 6 East T. R. 
[Eng.], 538; Mdgerly v. Whalan, 106 Mass., 307; Spraights 
v. Haoley, 39 N. Y., 441; Alexander v. Swackhamer, 105 
Ind., 81. 
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Defendants had constructive knowledge of Bartley’s 
lack of authority, and are chargeable the same as if they 
had actual knowledge. One who is bound to inquire is 
charged with the knowledge which he would have ac- 
quired had he made inquiry. See Knapp v. Bailey, 79 Me., 
195; Beard v. Milmine, 88 Fed. Rep., 868; Bartley v. State, 
53 Nebr., 310. 


John L. Webster, contra: 


The transaction does not involve the elements of con- 
version. See Stough v. Stefani, 19 Nebr., 468; Nichols v. 
Newsom, 2 Murphy [N. Car.], 303; Badger v. Hatch, 71 
Me., 565; Spencer v. Blackman, 9 Wend. [N. Y.], 168; 
Ferguson», Clifford, 37 N. H., 101; Laverty v. Snethen, 68 
N. Y., 524; Bristol v. Burt, 7 Johne: [N. Y.], 258; Spooner 
v Holmes, 102 Mass., 506. 

The rule in larceny cases does not apply to money and 
negotiable paper. See Spooner v. Holmes, 102 Mass., 503; 
Goodman v. Simonds, 20 How. [U. 8.], 348; Hvertson v. 
National Bank, 66 N. Y., 14; Jones v. Nellis, 41 Ill., 482; 
Shipley v. Carroll, 45 IlL, 285; Burson v. Huntington, 21 
Mich., 415; Olmstead v. Winsted Bank, 32 Conn., 278; King 
v. Doane, 189 U. S., 166; Swift v. Smith, 102 U. S., 442; 
Hotchkiss v. National Banks, 21 Wall. [U. 8.], 354; Hop- 
kins v. Withrow, 42 Ill. App., 584; Wilson v. Denton, 82 
Tex., 5381; First Nat. Bank of Cameron v. Stanley, 46 Mo. 
App., 440; Richards v. Monroe, 85 Ia., 359; Indiana & I. 
C. R. Co. v. Sprague, 103 U. 8., 756. 

The contention of the wetorney # general, that the Omaha 
National Bank had constructive notice of Bartley’s want 
of authority to pay the warrant, and that such notice is 
equivalent to'actual knowledge, is unsound. See Speer 
». Board of County Commissioners, 88 Fed. Rep., 749; Wall 
v. County of Monroe, 103 U. 8., 74; Thompson v. Searcy 
County, 12 U.S. App., 627; Board Ws County Commissioners 
v. Sherwood, 27 U. S. App., 458. 

The bank is not liable for the misapplication of the 
state funds by the treasurer, as there is no proof that 
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the bank was in fact aware that the payment of the war- 
rant was unlawful, and was not a participant in the 
transaction knowing it to be unlawful. See Fifth Nat. 
Bank v. Village of Hyde Park, 101 Tll., 595; Duckett v. Na- 
tional Mechanics Bank, 86 Md., 400; Munnerlyn v. Augusta 
Savings Bank, 88 Ga., 333; State Nat. Bank v. Reilly, 124 
INl., 464; Lrecholders v. Newark Nat. Bank, 48 N. J. Eq., 
51; Goodwin v. American Nat. Bank, 48 Conn., 550; How- 
ard v. Deposit Bank of Owensboro, 80 Ky., 496; Walker v. 
Manhattan Bank, 25 Fed. Rep., 247; State Nat. Bank v. 
Dodge, 124 U. &., 333; United States v. American Hachange 
Nat. Bank, 70 Fed. Rep., 282; Wells, Fargo & Co. v. United 
States, 45 Fed. Rep., 337; National City Bank v. Westcott, 
118 N. Y., 468; National Park Bank v. Seaboard Bank, 114 
N. Y., 28; Herrick v. Gallagher, 60 Barb. [N. Y.], 566; 
Buller v. Harrison, 2 Cowper [Eng.], 568; Mowatt v. Me- 
Clelan, 1 Wend. [N. Y.], 173; State v. Flint & P. M. R. Co., 
89 Mich., 481; United States v. Dalles Military Road Co., 
41 Fed. Rep., 493; United States v. McLaughlin, 30 Fed. 
Rep., 147; Commonwealth v. Heirs of Andre, 3 Pick. 
[Mass.], 224; Attorney General v. Ruggles, 59 Mich., 124. 
The court did not commit error in overruling the plain- 
tiff’s motion to dismiss without prejudice, under the facts 
in this case. See Auliman v. Reams, 9 Nebr., 487; Omaha 
& hk. V. R. Co. v. Hall, 33 Nebr., 229; Standiford v. Green, 
54 Nebr., 10; State v. Scott, 22 Nebr., 628; Beaumont v. 
Herrick, 24 O. St., 446; Sheedy v. Medlurtry, 44 Nebr., 499; 
Huntington v. Forkson, T Hill [N. Y.], 195; Glass Co. ». 
Taylor, 99 Ky., 24; Beals v. Western Union Telegraph Co., 
53 Nebr., 601; Dunn v. Wolf, 81 Ia., 688; Zoof v. Foley, 87 
Ta., 8; Altna Life Ins. Co. v. Board of County Comimission- 
ers, 49 U. S. App., 122; McArthur v. Schultz, 78 Ta., 364. 


hk. 8. Hall and Connell & Ives, also for defendants in 
error. 


SULLIVAN, J. 
The state of Nebraska brought this action in the dis- 
trict court of Douglas county to recover from the Omaha 
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National Bank and J. H. Millard, its president, the sum 
of $201,884.05. The basis of the claim was an alleged 
conversion by the defendants of certain money belonging 

to the plaintiff. A jury, impaneled to try the issues, 
' found, in obedience to a peremptory direction from the 
court, that the state had no cause of action. A motion 
for a new trial was denied, and, judgment having been 
rendered on the verdict, the attorney general, by this 
proceeding in error, has brought the record here for re- 
view. 

The controversy arises out of the following facts: The 
defendant bank was a state depository, and as such had 
in its custody on January 2, 1897, state funds amounting 
to more than $200,000. The legislature of 1895 passed an 
appropriation bill, entitled “An act making appropria- 
tion for current expenses of the state government for 
the years ending March 31, 1896, and March 31, 1897, 
and to pay the miscellaneous items of indebtedness 
owing by the state of Nebraska.” See Session Laws, 
1895, p. 386, ch. 88. Among the items of appropriation 
contained in the first section of the act is the following: 
“For state sinking fund, one hundred eighty thousand 
and one hundred and one and seventy-five one-hun- 
dredths ($180,101.75) dolars, to reimburse said fund for 
same amount tied up in Capital National Bank.” The 
bill was approved by the governor April 10, 1895, and 
the same day J. S. Bartley, the state treasurer, filed with 
the auditor of public accounts a claim for the entire sum 
appropriated to reimburse the sinking fund. This ac- 
count having been examined and adjusted by the auditor 
and approved by the secretary of state, a warrant in the 
following form was made out and delivered to the claim- 
ant: 

“$180,101.75. SrTaTH OF NEBRASKA. No. 95241. 
: “OFFICE OF AUDITOR OF PUBLIC ACCOUNTS, 

“LINCOLN, Nus., Apr. 10, 1895. 
“Treasurer of Nebraska, 

“Pay to J. S. Bartley or order one hundred eighty thou- 
sand one hundred one and 75-100 dollars, for to reim- 
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burse state sinking fund, in accordance with legislative 
appropriation approved Apr. 10, 1895, and charge gen- 
eral fund. 


“Countersigned: EUGENE Moorn, 
“J. S. BARTLEY, Auditor of Public Accounts. 
“State Treasurer. P.O. HEDLUND, Deputy. 
, Deputy.” 


On left hand margin: “Treasury Warrant.” 


Upon the back of this warrant appears the following 
indorsements: “Presented and not paid for want of 
funds, and registered for payment Apr. 10, 1895. Num- 
ber 27932. J. 8S. Bartley, State Treasurer, Lincoln, Ne- 
braska.” This further indor Bement appears: “J. 8. Bart- 
ley. J. H. Millard, Pt.” 

This warrant, it is asserted by ihe defendants, was sold 
by Bartley to the Chemical National Bank of New York. 
The state does not deny the assertion, but, on the con- 
trary, by implication, concedes its truth. At any rate, 
it is certain that the New York bank, claiming to be the 
owner of the instrument, forwarded it for collection to 
the defendant bank in October or November, 1896. On 
January 2, 1897, Bartley called at the Omaha National 
Bank, and, for the purpose of paying the warrant, drew 
his check, as treasurer, upon the funds of the state on 
deposit in said bank. The amount of the check was 
$201,884.05; it was made payable “to the order of J. H. 
Millard, Pt.,” and was delivered to the payee, who there- 
upon surrendered the warrant to Bartley, and caused the 
state’s money, to the amount of the check, to be turned 
over to the Chemical National Bank of New York and 
the Exchange Bank of Atkinson. These are the salient 
facts, and we proceed now to inquire whether they show 
a right of recovery in the state. Whether the appropria- 
tion to reimburse the sinking fund was legislation fairly 
embraced within the title of the act may well be doubted; 
but we pass that question by, as its determination is not 
necessary to a decision of the case. The warrant under 
consideration was issued to reimburse the sinking fund 
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-~ to transfer the state’s money from one fund to another. 
It was a direction to Bartley to take money out of the 
general fund and put into the sinking fund. It declared 
on its face, in unequivocal terms, the purpose of its ex- 
istence. No one could possibly be deceived by it. It 
would not suggest to an intending purchaser, however 
Slow of apprehension he might be, the thought that the 
state was indebted to Bartley, and that the money di- 
rected to be paid was for his individual use. If the war- 
rant was of any validity at all, it was, in substance, a 
command by the state to its treasurer to make certain 
entries in the books of his office. The warrant was 
neither actually nor apparently a state obligation. Bart- 
ley never had a salable interest in it, or the semblance of 
such an interest; and in the hands of the Chemical Na- 
tional Bank and in the hands of the Omaha National 
Bank it was absolutely null and void. Discussing this 
same question NoRVAL, J., in Bartley v. State, 53 Nebr., 
310, said: “The warrant did not belong to him [Bartley], 
notwithstanding it was drawn payable to himself in his 
individual capacity, but he received it officially in trust 

for the state, for and on behalf of the state sinking fund, 
as he well knew. The title to the warrant never vested 
in him, and he could not transfer to another by indorse- 
ment that which he never possessed. He couid not di- 
vest the title of the state in the warrant by the sale 
thereof to the Chemical National Bank, since he pos- 
sessed no power to sell or negotiate the instrument. Nor 
was the bank ‘an innocent purchaser’ within the mean- 
ing of that term as applied to commercial paper, inas- 
much as the warrant disclosed on its face the purpose 
and object for which it was drawn, and the bank was 
bound to know at its peril that the defendant had no 
title to the instrument.” 

We come now to the question of conversion. The sub- 
stance of the transaction between the defendants and 
Bartley at the Omaha National Bank of January 2, 1897, 
was, according to the doctrine of the last mentioned case, 
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the taking by the defendants of the state’s money from 
the hands of Bartley and delivering it to the New York 
and Atkinson banks. As the state was not indebted to 
either of these banks, and as the treasurer had no au- 
thority to turn over to them any part of the public funds, 
the payment and receipt of the money on account of the 
sinking fund warrant were illegal acts, the performance 
of which resulted in a loss to the state of over $200,000. 
That the transaction amounted to a technical conversion 
and rendered the New: York and Atkinson banks liable 
to the state for the money received by them, does not 
seem to be seriously disputed; but the contention of the 
defendants is that they acted in the matter as innocent 
agents; that they committed no conscious wrong, and 
that, therefore, the law, in its charity, acquits them of 
blame. The effect to be given to the intention of the 
defendant in determining whether he has been guilty of 
a conversion, is a point upon which the authorities ap- 
pear to be in irreconcilable conflict. Some cases assert, 
without qualification or limitation, that the intent of 
the wrong-doer is altogether immaterial, while others 
declare in genera] terms that innocence of intent relieves 
him from responsibility for what would, under other cir- 
cumstances, be an actionable wrong. The generally ac- 
cepted doctrine, however, is that every act of control or 
dominion over property without the owner’s authority, 
and in disregard and violation of his rights, is, in contem- 
plation of law, a conversion. It is not the advantage 
accruing to the defendant from the act, nor the motives 
inducing it, but the substantial injury inflicted on the 
plaintiff which, ordinarily, constitutes the gravamen of 
the action. An early expression of this view is found in 
a suit for conversion brought against a clerk who had 
received goods from his master’s agent and had sent 
them abroad to his master, in ignorance of the fact that 
they were the plaintiff’s property. Lord Ellenborough, 
delivering judgment in favor of the owner of the goods, 
said: “The only question is whether this is a conversion 
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in the clerk, which undoubtedly was so in the master. 
The clerk acted under an unavoidable ignorance and for 
his master’s benefit when he sent the goods to his master; 
but nevertheless his act may amount to a conversion; 
' for a person is guilty of a conversion who intermeddles 
with my property and disposes of it; and it is no answer 
that he acted under authority from another—who had 
himself no authority to dispose of it. And the court is 
governed by the principle of law, and not by the hard- 
ship of any particular case. J’or what can be more hard 
than the common case in trespass, where a servant has 
done some act in assertion of his master’s right, that he 
shall be liable, not only jointly with his master, but if 
his master cannot satisfy it, for every penny of the whole 
damage.” See Slephens v. Hlwall, 4 Maule & S. [Eng.], 
259. That the doctrine thus declared is the law of this 
state is settled by Hill v. Campbell Commission Co., 54 
Nebr., 59, and Cook v. Monroe, 45 Nebr., 349. 

But it is said by counsel for defendants that the 
Omaha National Bank was a state depository, and that 
there can be no liability, because it was the duty of the 
bank to pay out the state’s money on checks signed by 
Bartley in his official character. This is true. It is con-’ 
ceded that the custodian of a trust fund is not liable for 
the loss of money disbursed by him in good faith on the 
trustee’s order; but what relevancy has that proposition 
to the case before us? It is not sought here to charge 
the defendant bank with any wrongful conduct in con- 
nection with its office of custodian of public moneys. No 
violation of duty in that respect is alleged against it. 
The unlawful act upon which this suit is grounded is 
not the payment of the money on Bartley’s check, but the 
receiving of it by the defendants for the use and benefit 
of the Chemical National Bank. When the Omaha bank, 
acting as a collecting agent, received the state’s money 
and turned it over to its principal, it did an act which, 
according to the overwhelming weight of authority, 
amounted to a conversion. « 
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It is, nevertheless, in the brief of counsel for defend- 
ants, earnestly insisted that there can be no recovery in 
this case, because the rule in regard to the conversion 
of chattels is not applicable to money and negotiable 
obligations. That trover may be maintained for every 
species of property which is the subject of private own- 
ership, including money, bank bills, notes and bonds, is 
a proposition that has been established by numerous ad- 
judications. See Moody v. Keener, 7 Port. [Ala.], 218; 
Davis v. Funk, 39 Pa. St., 248; Stone v. Clough, 41 N. H., 
290; Otisfield v. Mayberry, 63 Mo., 197. The law, however, 
seems to be that neither money nor mercantile instru- 
ments in the hands of innocent holders are subject to the 
rules governing other kinds of property. They do not 
stand on the same footing as chattels. Possession as to 
them is assurance of title and right of disposition. Thev 
are intended to pass quickly from hand to hand, and the 
policy of the law is to faciliate their circulation by dis- 
pensing with all inquiry as to whether the putative owner 
is in fact possessed of the title. But the distinction 
between money and other forms of property is not ma- 
terial in this case. The money in question was ear- 
marked. It was known to be the state’s money when 
the defendants received it. They knew it was the state’s 
money when they turned it over to the Chemical National 
Bank, and there is, therefore, no reason why they should 
not be held to the same measure of Hability as though 
they had handled chattels belonging to the state. In 
the case of Cook v. Monroe, supra, a recovery was per- 
mitted, although the defendant was ignorant of the fact 
that he was dealing with money of the plaintiff. A for- 
tiori, should there be a recovery under circumstances of 
this case, for defendants not only knew that they were 
dealing with the state’s money, but they were also, in all 
probability, aware that the sinking fund warrant did 
not belong to the Chemical National Bank, and was in- 
capable of being held in private ownership. The most 
casual inspection of the warrant would reveal its char- 
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acter. That the jury would be justified in finding from 
the evidence that the defendants closely examined it, 
computed interest on it, and in so doing discovered that 
it was issued to reimburse the sinking fund, hardly 
admits of doubt. William Wallace, cashier of the de- 
fendant bank, testified that the warrant was receives for 
collection in October or November, 1896; that the letter 
in which it was received directed the collection of ‘‘one 
hundred and eighty thousand and odd dollars, * * * 
and interest”; that the New York bank asked only the 
face of the warrant, with six per cent from April 10, 
1895. It further appears that Bartley’s check covered 
interest on the warrant at the rate of seven per cent up 
to January 2, 1897, and that the defendants turned over 
to the Atkinson bank something over $3,000, being inter- 
est at the rate of one per cent on the warrant during the 
time it was outstanding. It also appears that at some 
time, for some purpose not disclosed by the record, the 
defendant Millard had possession of the warrant, and, 
in his official capacity, indorsed it. The conclusion is, 
we think, irresistible that the Omaha bank had actual 
knowledge of what was written upon the face of the 
warrant. At any rate, it is clear that a jury might with 
propriety find that such was the fact. The trial court, 
therefore, erred in directing a verdict in favor of the 
defendants. 

Since the foregoing opinion was prepared there has 
been presented to us an additional brief on behalf of 
defendants challenging the sufficiency of the petition in 
error. Without any intimation that counsel had other 
arrows in his quiver, he was given leave to file a supple- 
mental brief, after the cause was submitted, but was 
informed at the time that the court would not feel bound 
to consider it. Neither in the original brief nor in the 
elaborate oral argument was there any allusion to an 
alleged defect in the petition in error. And yet, if it be 
true that the pleading is so lacking in essential aver- 
ments as to preclude an adjudication on the merits, the 


494 NEBRASKA REPORTS. [ VoL. 59 


Weis v. Ashley. 


matter should, in all fairness, have been called to our 
attention at the earliest moment. Counsel have no right 
to impose upon us the labor of investigating questions 
which they believe are not properly before us for decis- 
ion. Besides, the practice of raising new points when the 
case is in the hands of the court is not fair to the adverse 
party. It has the appearance of being’strategic. It is 
subject to the suspicion that it may be an adroit maneu- 
ver to gain an advantage. We do not purpose either to 
encourage or countenance it, and, therefore, decline to 
consider the belated brief. . 

The judgment is reversed, and the cause remanded for 
further proceedings. 

REVERSED AND REMANDED, 


Harrison, C. J. 


Prior to the submission of this cause to the trial jury 
the court denied a motion of the plaintiff to dismiss its 
action, without prejudice. This refusal was assigned as 
error. I think the point well taken, and for this reason 
join in the judgment of reversal. I do not concur in the 
reasons for reversal stated in the opinion. 


NORVAL, J., took no part. 


JACOB WBIS Vv. MILTON J. ASHLEY. 
FILED DECEMBER 19, 1899. No. 9,072. 


1. Statutes: ENACTMENT: GovERNoR. The governor is a part of the 
lawmaking power, and, in acting on bills presented to him for 
his approval or rejection, he is engaged in the performance of a. 
legislative duty enjoined upon him by the constitution. 


: CHANGE IN TITLE oF BILL: CoNSTITUTIONAL Law. A ma 
terial change in the title of a bill after it has passed both 
houses of the legislature, and before its presentation to the gov- 
ernor for his approval or rejection, renders the act unconstitu- 
tional and void. 


2. 


3. 


: ANIMALS: LIEN FoR GET. Chapter 3, Session 


VOL. 59] SEPTEMBER TERM, 1899. 495 


Weis v. Ashley. 


Laws of 1887, passed both houses of the legislature as an act 
amendatory of section 40, article 1, chapter 4, Compiled Statutes, 
1885, but was enrolled and presented to the governor as amenda- 
tory of section 48 of said chapter 4. Held, That such change in 
the title was material, and that the amendatory act is uncon- 
stitutional and void. 


FoRRor from the district court of Fillmore county. 
Tried below before HASTINGS, J. Reversed. 


John D. Carson, for plaintiff in error. 


References: Ives v. Norris, 138 Nebr., 258; White v. City 
of Lincoln, 5 Nebr., 516; Marvin v. Weider, 31 Nebr., 775. 


William M. Clark, contra. 


References: Poffinbarger v. Smith, 27 Nebr., 788; State 
v. Bush, 25 Pac. Rep. [Kan.], 614; People v. Nelson, 27 N. 
Ih. Rep. (1l.J, 217; In re Pinkney, 27 Pac. Rep. [Kan.], 
179; aston & A. R. Co. v. Central R. Co., 52 N. J. Law, 
267; Tice v. Bay City, T8 Mich., 209; County Comimission- 
ers v. Hellen, 72 Md., 603; Perry v. Gross, 25 Nebr., 826; 
Fenton v. Yule, 27 Nebr., 758. 


SULLIVAN, J. 


This suit was instituted by Milton J. Ashley against 
Jacob Weis to recover the possession of a bay colt eight 
months old. The officer charged with the execution of 
the order of delivery being unable to find the animal, 
the action proceeded as one for damages, and resulted in 
a verdict and judgment in favor of the plaintiff for $5.40. 
Fhe defendant, by this proceeding in error, raises an im- 
portant question of constitutional law, the decision of 
which disposes of the case, and renders unnecessary an 
examination of other points relied on for a reversal of 
the judgment. 

The plaintiff’s claim to the possession of the colt in 
controversy is asserted under the provisions of section 
40, article 1, chapter 4, Compiled Statutes, 1899, which is 
as follows: 

“Sec. 40. That owners of stallions, jacks, and bulls in 
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the state of Nebraska have a lien upon the get of such 
stallion, jack, or bull for the period of nine months after 
the birth of same for the payment of the services of said 
stallion, jack, or bull; Provided, That the owner of the ° 
stallion, jack, or bull shall have filed in the office of the 
clerk of the county in which such get is owned, a descrip- 
tion of the same with date of birth within one hundred 
and twenty days after the birth thereof. Said lien may 
be at any time after the filing of said description fore- 
closed in manner and: form as provided by law for fore- 
closing of chattel mortgages.” 

The original legislation upon this subject was enacted 
in 1883. The proviso was added by way of amendment 
in 1887. The contention of the defendant is that the 
amendatory act was not constitutionally adopted, and is, 
therefore, void. From the legislative journals it appears 
clearly that the title of the act of 1887, as it passed both 
branches of the legislature, was “An act to amend sec- 
tion 40 of article 1 of chapter 4 of the Compiled Statutes 
of 1885, entitled ‘Animals,’ and to repeal the said section 
so amended.” The enrolled bill, which was sent to and 
which received the approval and signature of the gov- 
ernor, was entitled “An act to amend section 48 of arti- 
cle 1 of chapter 4 of the Compiled Statutes of 1885, en- 
titled ‘Animals, and to repeal the said section so 
amended.” See Session Laws, 1887, p. 70, ch. 3. Section 
48 of chapter 4 relates to the inspection of sheep, and is 
entirely unrelated to the subject embraced in the section 
sought to be amended. The question for decision is, 
whether the change in the title of the act after it had 
passed both branches of the legislature, and before its 
approval by the governor, was a Violation of section 11, 
article 3, of the constitution, which declares: “No bill 
shall contain more than one subject, and the same shall 
be clearly expressed in its title.” That section 40 could 
not be amended by an act professing in its title to amend 
section 48 is a proposition about which there can be no 
difference of opinion. See State v. Tibbets, 52 Nebr., 228. 
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But the position for which the plaintiff contends is that 
the constitutional inhibition has no application to bills 
after they have passed the legislature. We think it has. 
We think the scope and purpose of the provision should 
not be so limited by construction as to permit a measure 
of legislation to slough its title altogether, or assume a 
deceptive one, after having passed the legislature and 
before being presented to the executive for approval. The 
governor is a part of the lawmaking power, and, in act- 
ing on bills presented to him for approval or rejection, he 
‘is engaged in the performance of a legislative duty en- 
joined upon him by the constitution. “To him as well 
as to the legislature is confided the business of making 
Jaws.” See State v. Crounse, 36 Nebr., 835; People v. Su- 
pervisor, 16 Mich., 254; State v. Deal, 24 Fla., 293; In re 
Exeeutive Communication, 23 Fla., 298; Cooley, Constitu- 
tional Limitations [6th ed.], 184. Constitutional pro- 
visions similar to the one above quoted have been 
adopted in many states. The reasons for their adoption 
are thus stated by Judge Cooley in his work on Constitu- 
tional Limitations: “Iirst, to prevent hodge-podge or 
‘log-rolling’ legislation; second, to prevent surprise or 
fraud upon the legislature by means of provisions in 
bills of which the titles gave no intimation, and which 
might, therefore, be overlooked and carelessly and unin- 
tentionally adopted; and, third, to fairly apprise the 
people, through such publication of legislative proceed- 
ings as is usually made, of the subjects of legislation that 
are being considered, in order that they may have oppor- 
tunity of being heard thereon by petition or otherwise, 
if they shall so desire.” See Cooley, Constitutional Limi- 
tations [6th ed.], p. 172. The people have the right to 
petition the governor on the subject of proposed legis- 
lation (Constitution, art. 1, sec. 19); and, to give prac- 
tical effect to this right, it would seem to be almost nec- 
essary to preserve the titles by which bills have become 
generally known. A protest against the approval of a 
pill amending section 40 aforesaid would hardly be con- 
36 
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sidered by the governor when acting on a measure which, 
according to its title, proposed to amend section 48. We 
think it would violate the letter and spirit of the consti- 
tutional safeguard against stealthy legislation to hold 
that the subject of a bill must be clearly expressed in its 
title during the progress of the measure through the leg- 
islature, but that any misleading or delusive title may 
be attached to it when it is presented to the governor for 
approval. The precise point here considered was before 
the supreme court of Florida in the case of State v. Green, 
36 Fla., 154, 18 So. Rep., 334. In the course of the opin- 
ion Mabry, C. J., said: “The office of the title of an act 
under constitutions like ours, it is evident, is to control 
the subject of an act of legislation, and to restrict its 
provisions to matter properly connected therewith. It 
may be that the necessity and reasons for the require- 
ment that the subject of an act shall be restricted to the 
subject expressed in the title as it passes the legislative 
bodies do not exist with the same urgency as applied to 
the approval of the law by the governor; but still it is 
essential that an act have a title which will have a con- 
trolling effect over the subject-matter of the act, and if 
the difference between the title of an act, as it passed 
the legislative bodies and when approved by the gov- 
ernor, is so essential as to affect the entire act, it can not 
be said that the same act received the sanction of the 
entire legislative department of the state.” This view 
of the matter seems to be countenanced, though not ex- 
pressly decided, in Stow v. Common Council, 79 Mich., 595. 
In People v. Supervisor, supra, Cooley, J., said: “I am not 
prepared to say that an act of the legislature can be 
valid which, as engrossed for the signature of the gover- 
nor, would be void if passed by the legislature in that 
form. A law must have the concurrence of the three 
branches of the legislative department; and if it differs in 
an essential particular, when presented to the governor 
for his signature, from the bill passed by the two houses, 
there is difficulty in saying that it has been concurred in 
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by all. See Prescott v. Trustees Ilunois & Michigan Canal, 
19 Til., 324. And under our constitution the title is not 
only important, but it is absolutely made to control; so 
that I do not see how any important change in the title 
can be said to be immaterial.” 

Our conclusion is that the act of 1887 (Session Laws, 
p. 70, ch. 8), amending the prior act “for the protection 
of owners of stallions, jacks and bulls” (Session Laws, 
1883, p. 58, ch. 2), was not adopted in accordance with the 
requirements of the constitution, and is, therefore, null. 
The judgment of the district court is reversed, and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


State oF NEBRASKA, BX REL. BANKERS RESERVE LIFE 
ASSOCIATION, RELATOR, V. CUNNINGHAM R. Scorr, 
RESPONDENT. ‘ 


FILED DECEMBER 19, 1899. No. 11,054. 


1. Bill of Exceptions: Rules or Triat Court. The rules of practice 
of the district court may be incorporated into the bill of excep- 
tions without being formally introduced in evidence. 


2. Evidence: Jupicrat Noricr. Facts of which the court will take 
judicial notice need not be given in evidence. 

3. Bill of Exceptions: RECORD oF Events. A bill of exceptions may 
properly include a record of events transpiring in the presence 
of the court, but not formally introduced in evidence. 


4, 


: OBJECTIONS TO RULINGS NoT IN RECORD. Grounds of ob- 
jection to a ruling, order or judgment which do not appear in the 
record may be brought into the bill of exception by the party 
complaining, by reducing such grounds of objection to writing 

' and asking to have them incorporated into such bill of excep- 
tions. 


ORIGINAL application for mandamus to require re- 
spondent to allow and sign a bill of exceptions. Writ 
allowed. 
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T. J. Mahoney, for relator. 
Weaver & Giller, contra. 


SULLIVAN, J. 


The question raised by this record is not a very per- 
plexing one. The action is an application to this court, 
in the exercise of its original jurisdiction, for a writ of 
mandamus commanding Hon. Cunningham R. Scott, one 
of the judges of the district court for the fourth judicial 
district, to allow and sign a bill of exceptions. The re- 
spondent, in his return to the alternative writ, sets out 
at length the proceedings had before him in the case of 
Finn against Bankers Reserve Life Association, and, in 
justification of his refusal to sign the bill of exceptions 
presented to him for allowance in that case, states: “I 
further certify that all the evidence and every part 
thereof that was introduced before me at the time of the 
hearing of the motion to set aside said judgment is al- 
ready incorporated in the bill of exceptions which I 
signed; and to incorpurate into said bill of exceptions 
the matters sought to be incorporated therein by these 
proceedings would be incorporating therein extrinsic 
matter not introduced in evidence and would therefore 
be a violation of the well settled practice of this state by 
the adjudications of this court that no matter shall go 
into the bill of exceptions as evidence unless it had been 
formally introduced at the time of the hearing.” The 
matters which it is now sought to have incorporated into 
the bill of exceptions are the rules of practice of the dis- 
trict court and a recital of events which transpired in the 
- presence of the court, and which, it is claimed, have a 
material bearing on the rulings of which the relator com- 
plains. The contention of the respondent, that the bill 
of exceptions should contain only evidence formally in- 
troduced at the trial, or on the hearing of a motion, can 
not be sustained. To intelligently review an order or 
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judgment of the district court it is necessary that this 
court should be put in possession of all the facts and cir- 
cumstances known to the district court, and which it is 
claimed did influence, or should have influenced, its de- 
cision. What transpires in the presence of the court, and 
what is judicially known to the court, need not be for- 
mally given in evidence. See 1 Jones, Evidence, sec. 134; 
Secrist v. Petty, 109 Il., 188; 12 Ency. Pl. & Pr.,1. And 
yet upon these things often rest rulings, orders and judg- 
ments called in question by appellate proceedings. Sec- 
tion 311 of the Code of Civil Procedure provides: “When 
the decision is not entered on the record cr the grounds 
of the objection do not sufficiently appear in the entry, 
the party excepting must reduce his exceptions to writ- 
ing,” and present them to the presiding judge for allow- 
ance. In this case the relator asserts that the rulings, 
of ‘which it complains, were made in violation of the 
rules of practice of the district court, and that, in view 
of certain events transpiring in the presence of the court, 
and of which it had knowledge, the rulings were erro- 
neous. In this situation of affairs it is very clear that 
the grounds of the relator’s objections do not appear in 
the record, and that it is, therefore, entitled to have them , 
brought into the bill of exceptions. See People v. Gibbons, 
54 Ill. App., 617; Chapman v. State, 39 S. W. Rep. [Tex.], 
113; Hamilton v. Moore, 4 W. & 8S. [Pa.], 570; Muirhead v. 
Muirhead, 16 Miss., 211; Wallace v. Boston, 10 Mo., 660. 
Whatever the district court may properly take into ac- 
count in making a decision should, if practicable, be pre- 
sented to this court when the record is brought up for 
review, so that the decision may be judged in the light of 
the circumstances under which it was made. 

We make no inquiry at this time touching the correct- 
ness of the respondent’s rulings. Whether they are right 
or wrong, the relator is entitled to have them reviewed 
in a direct proceeding. The peremptory writ is allowed. 


WRIT ALLOWED. 


CASES 


ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA, 


JANUARY TERM, A. D. 1900. 


PRESENT: 


Hon. T. L. NORVAL, Cuier Justices. 


Hon. J. J. SULLIVAN, 
Hon. 8. A. HOLCOMB, } supens, 


STATE OF NEBRASKA, EX REL. CHARLES L. BUGBER, V. 
EDWaRD P. HOLMES. 


FInep JANUARY 3,1900. No. 11,016. 


1, Intervention: TE TO RULE oN APPLICATION. Where a petition to 
intervene is filed without notice, or application for leave to file, 
or permission granted, it is proper practice for the court to 
pass upon the right or propriety of the intervention immedi- 
ately prior to, or at the time, a decision or judgment upon an 
issue in the cause. 


2. APPEAL: SUPERSEDEAS. Jf such action is taken, it may 
bar the applicant to intervene of the supersedeas of the main 
order or judgment in an attempted or prospective appeal by 
him therefrom. 

3. : RECEIVER’s SALE: OpsEcTiIons. A petition of intervention, 


the avowed purpose of which was to object to the sale under 
order of the court by a receiver of an insolvent bank of some 
assets remaining after former sales, examined, and /reld not suf- 
ficient, under the circumstances and conditions as to the time 
made, etc., to affect an intervention. 

(503) 
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ORIGINAL application for mandamus to require re. 
spondent, as judge of the district court, to fix the amount 
of a bond to supersede an order confirming a sale of 
realty. Writ denicd. 


Frank Irvine, for relator: 


So far as the right to a supersedeas is concerned, there 
is no distinction between an order directing the sale of 
real estate, and an order confirming such sale. See 
Kountze v. Erck, 45 Nebr., 288; State v. Fawcett, 58 Nebr., 
371. 

The facts and pleadings establish relator’s right to 
intervene. See Wilcox v. Bickel, 11 Nebr., 154; Fitzgerald 
v. Fitegerald & Mallory Construction Co., 41 Nebr., 374; 
Bronson v. La Crosse M. R. Co., 2 Wall. [U. S.J, 283; Mor- 
rill v. Inttle Falls Mfg. Co., 48 N. W. Rep. [Minn.], 1124; 
Waymire v. San Francisco & 8. M. R. Co., 44 Pac. Rep. 
[Cal.], 1086; Park v. Petroleum Co., 25 W. Va., 108. 

No prior leave of court is essential to the right of in- 
tervention. The statute gives the absolute right. The 
merits of the intervention are to be determined later. 
See Code, secs. 46, 47, 50a, 50b, 50c; MecConuff v. Van 
Dusen, 57 Nebr., 49; Clark v. Way, 52 Nebr., 204; Cobbey 
v. Dorland, 50 Nebr., 373; Moline v. Hamilton, 56 Nebr., 
132; Deere v. Eagle Mfg. Co., 49 Nebr., 385; Welborn v. 
Eskey, 25 Nebr., 195. 


' Tibbets Bros., Morey & Anderson, contra. 


References: Kansas & C. P. R. Co. v. Fitzgerald, 33 
Nebr., 187; Harrison v. King, 9 O. St., 388; Farmers’ Loan 
& Trust Co. v. Kansas City, W. & N. R. Co., 53 Fed. Rep., 
186. 


HARRISON, C. J. 


The object of this action is to procure the issuance 
from this court of a writ of mandamus by which one of 
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the judges of the district court of Lancaster county will 
be directed to fix the amount of a bond to supersede an 
order made by him by which there was confirmed the sale 
of some real estate. It appears that the Lincoln Savings 
Bank & Safe Deposit Company was a corporation of this 
state, and engaged in the banking business; that in 
January, 1896, in a suit by one who claimed to be its 
creditor, pursuant to the relief sought, a receiver was 
appointed to wind up the affairs of the bank, and the 
receiver appointed entered upon the duties, and has since 
been performing them; that on July 17, 1899, an order 
was made that the receiver sell such assets of the bank 
as then remained in his hands for disposition, and pur- 
suant to which, during the month of September, 1899, 
the receiver made a sale of some of the said assets, in- 
clusive of real estate, and reported his doings at such sale 
to the court. That the relator herein filed on September 
19, 1899, a petition of intervention in the original action 
in which the receiver was appointed; also, objections to 
the confirmation of said sale; that from an order of con- 
firmation the relator sought to perfect an appeal, and 
asked that the trial court fix the amount of a super- 
sedeas bond, which request was refused. It was stated 
in the petition of intervention: 

“Now comes Charles L. Bugbee and shows to the court 
that this is an action wherein it is sought to wind up the 
affairs of the defendant Lincoln Savings Bank & Safe 
Deposit Company, a corporation organized under the 
laws of the state of Nebraska; that John E. Hill has 
been appointed receiver in said action and is now and 
for a long time past has been acting as such. 

“Your petitioner further says that he is the holder of 
ten shares of stock in said Lincoln Savings Bank & Safe 
Deposit Company and was such holder at the time of 
the commencement of this suit. That said receiver has 
been proceeding from time to time to sell and dispose 
of the assets of said corporation generally at private sale 
and always without notice to said corporation and with- 
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out any adequate advertisement of said sales, and that 
by virtue of said actions a large proportion of said cor- 
porate assets has been sold, and disposed of at much less 
than the real value of such assets and that the interests 
of said corporation its creditors and stockholders have 
been very greatly injured and impaired by such irregular 
and unlawful sales. That there still remains in the pos- 
session of, and under the control of said receiver the re- 
mainder of said assets consisting of real estate situated 
in the counties of Lancaster, Greeley, Scott’s Bluff, Gage 
and Thayer in Nebraska, and in the county of Laramie, 
Wyoming, and also certain personal property consisting 
of notes, warrants and judgments, a more detailed de- 
scription of said assets is hereto attached and marked 
Exhibit ‘A.’ There may be and probably are in the 
hands of the receiver other assets but your petitioner 
has no means of informing himself thereof and cannot 
definitely allege that there are other assets or describe 
the same. Your petitioner further avers that said re- 
ceiver proposes this day to sell at his office in the city 
of Lincoln said assets described in Exhibit ‘A’; that he 
proposes to do so under a pretended order purporting to 
be made by the Honorable Edward P. Holmes, judge of 
this court, July 17, 1899, and on this behalf your peti- 
tioner avers that said pretended order is wholly void, 
as he is prepared to show if permitted so to do; and that 
said receiver has proceeded, is proceeding and intends 
to proceed in disregard of the terms of said order and 
that the result of said proceeding if confirmed by this 
court will be to sacrifice the remaining assets of said 
corporation by disposing thereof at much less than their 
real value and at much less than he would receive from 
a fair and legal sale thereof and that if said pending and 
proposed action be confirmed the rights and interests 
of said corporation its stockholders and creditors will be 
further and irremediably impaired. 

“And further your petitioner avers that at the time of 
the commencement of this suit and for a long time prior 
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thereto one R. D. Miller was president of said corpora- 
tion and of its board of directors; that soon after the 
commencement of this suit said Miller removed from this 
state and has ever since been and still is absent there- 
from and his whereabouts is unknown. That since the 
year 1895 there has been no election of a board of di- 
rectors of said corporation and that the term of office 
of each director then elected long ago expired. That 
when this suit begun said directors abdicated their func- 
tions and they have never since met or acted in any way 
as a board of directors; that said board of directors has 
never appeared to defend this action nor has said board 
of directors nor any one having any authority to act as 
directors appeared in defense thereof; and that there 
are now no officers to whom appeal can effectually be 
made to defend this suit on behalf of said corporation 
or to resist said pending and threatened unlawful pro- 
ceedings of said receiver. Nevertheless your petitioner 
has caused demand to be made upon said former di- 
rectors to meet and take steps on behalf of said corpora- 
tion and resist said pending and threatened proceedings 
but said former directors have refused to comply with 
said demand.” 

Jt is pleaded in the present application for a writ of 
mandamus that on a hearing of a motion filed by relator 
to set aside the sale it was “held and announced” that 
he was entitled to intervene, and to resist the confirma- 
tion of the sale; also, that the sale was regular, and 
would be confirmed, but that afterward the judge before 
whom the matters were heard, signed and caused to be 
made of record an order in which the holding in regard 
to the relator’s intervention was to the contrary of what 
had been announced. The order of record recites that a 
hearing was had, and it was determined that the relator 
had no standing in court to be heard, had not intervened 
or been allowed to, could not object to the proceedings 
or “obtain any rights or benefits,” and, as we have be- 
fore stated, the sale was confirmed, and there was a re- 
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fusal of the relator’s demand to fix the amount of a su- 
persedeas. The provisions of law under which the relator 
claims the right of intervention existed are sections 50a, 
500 and 50c of the Code of Civil Procedure: 

“Sec. 50a. Any person who has or claims an interest. 
in the matter in litigation, in the success of either of the 
parties to an action, or against both, in any action pend- 
ing or to be brought in any of the courts of the state of 
Nebraska, may become a party to an action between 
any other persons or corporations, either by joining the 
plaintiff in claiming what is sought by the petition, or 
by uniting with the defendants in resisting the claim of 
the plaintiff, or by demanding anything adversely to 
both the plaintiff and defendant either before or after 
issue has joined in the action, and before the trial com- 
mences. 

“Sec. 50b. The court shall determine upon the inter- 
vention at the same time that the action is decided, and 
if the claim of the intervenor is not sustained he shall 
pay all costs of the intervention. ‘ 

“See. 50c. The intervention shall be by petition, which 
must set forth the facts on which the intervention rests, 
and all the pleadings therein shall be governed by the 
same rules as obtain in regard to other pleadings pro- 
vided for by the Code. But if such petition is filed during 
term the court shall direct the time in which answers 
thereto shall be filed.” 

The portion of the Code under which the direct right 
to a supersedeas was and is claimed is the third subdi- 
vision of section 677. 

There is little or no contention in arguments on the 
point made for the relator that the right to a supersedeas 
exists in appeals from orders of confirmation of sales, 
and we pass it without further notice. It is urged for 
the relator that the right to intervene is absolute, and if 
a petition of intervention discloses a right in the inter- 
vener when it has been filed, he is in court and the right 
must be adjudicated; that no leave to intervene or order 
allowing the intervention is necessary. 
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The position of respondent is stated in a brief as fol- 
lows: 

“1st. If relator was never a party to the action, then 
he had no right to supersede the order of the court. 

“2d. The relator could become a party to the action 
only (a) by order of the court in the exercise of its-dis- 
cretion; (b) by allegations of interest in the subject of 
the action in accordance with the statutes governing in- 
terventions. 

“3d. If he comes in by right and not by consent or 
order of the court, he must allege specific facts, which, 
if sustained, will make his intervention effective.” 

One of the main contested points is relative to the suf- 
ficiency of the petition of intervention. The petition of 
intervention, as will no doubt have. been noticed, pur- 
ported to be for the immediate petitioner and other 
stockholders. It was filed without leave or notice, and 
no order allowing intervention was ever asked or granted. 
The order in the case in which intervention was sought 
decided that it had not been effectuated. We are satis- 
fied that, when a petition is filed by a party who thereby 
seeks to intervene, as there was in the matter involved 
in this application, and no allowance of the intervention 
is asked or granted, it is proper practice for the court in 
which the action is pending to decide the question of in- 
tervention at the time of its decision of the main issue 
then in litigation, and, if decided adversely to the peti- 
tioner, and as was the adjudication here in question, that 
he had no standing or was not in court, he can have no 
appeal from the decision on the merits. The question 
then is, did the petition here disclose interest or rights 
in the applicant which were being invaded or infringed? 
The application was not presented, as shown by the peti- 
tion, until many sales had been made, nor until the sale 
of what was the remainder, or the last of the assets, had 
been ordered and about to occur. The sale was, as were 
all of them, under the direct order and supervision of the 
court, or made by the court through its receiver, and the 
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party who sought to intervene in his petition did not 
plead any matters of fraud, nor that there was to be or 
had been other than intelligent and honest actions in 
regard to sales. The statements were mere attacks upon 
what may be termed alleged irregularities, also as to 
things as to which the petitioner differed in opinion with 
the court and its receiver in the manner of or the proper 
disposition to be made of the assets. In regard to the 
prices which had been realized or would be, the allega- 
tions were but general, nothing specific or of facts from _ 
which, at least, inferences of fraud might be drawn; in 
short, the allegations of the petition for intervention, 
under all the circumstances and conditions of the time 
when made, were, as deterinined by the trial judge, insuf- 
ficient to give the applicant a standing in the court and 
case. This being true, he was not entitled to supersede 
the order of confirmation. The main reason on which 
our decision rests was probably not clearly expressed in 
the journal entry made in the lower court; but it was 
nevertheless included. It follows that the writ must be 
denied. 


WRIT DENIED. 


NEBRASKA TELEPHONE COMPANY V. JOHN JONES, 
WiwED JANUARY 3,1900. No. 9,031. 


Personal Injury: ConTRIBUuTORY NEGLIGENCE: DIRECTING VERDICT. 
Where the evidence of plaintiff in suit for damages for personal 
injury alleged to have been the result of negligence of defendant 
conclusively established contributory negligence of plaintiff, 
which was the immediate cause of the injuries, there can be no 
recovery, and it is error to refuse a request to charge the jury 
to return a verdict for the defendant. 


ERROR from the district court of Sarpy county. Tried 
below before SLABAUGH, J. Jteversed. 


W. W. Morsman, for plaintiff in error. 


John P. Breen, contra. 
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Harrison, C. J. 


In this, an action commenced in the district court of 
Sarpy county, the defendant in error sought, and re- 
covered, a judgment for damages against the plaintiff 
in error, hereinafter designated as the company, the 
ground of the suit being the alleged negligence of the 
company, by reason of which the defendant in error suf- 
fered personal injuries. The petition was in part as fol- 
lows: 

“That some time before the accident hereinafter de- 
tailed occurred the said company constructed a telephone 
line along and upon the public highway through said 
Sarpy county commonly known as the ‘Bellevue Road’—- 
a regularly laid out and duly-dedicated public highway 
of said county, and one of the chief public thoroughfares 
of that county, running north and south across the 
county, and passing through the little town of Bellevue 
in said county; that in constructing said line said com- © 
pany in the usual manner placed large telephone poles 
in said public highway at short distances apart in said 
road, and strung upon said poles its lines of telephone 
wires, but that said company never had permission, 
license or right of way granted from said county or its 
duly authorized agents to construct said telephone line 
along said public highway and that in erecting said poles 
and wire upon and along said public highway it was 
from the beginning a trespasser thereon; that some time 
- before the accident hereinafter detailed occurred the 
said company, desiring to remove or relocate its said 
line, cut down a number of said telephone poles at a 
point on said public highway near where the same ap- 
proaches and passes the said town of Bellevue; but 
plaintiff alleges that in the work of cutting down and 
removing said poles at this point the company carelessly 
and negligently, and with utter disregard for the safety 
of public travel along said road, cut said poles off so as 
to leave a stump or portion of said poles extending above 
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the surface of the ground to the height of one foot or 
eighteen inches, and carelessly and negligently permit- 
ted and still permit a number of these stumps to remain 
in said public highway at and near said point which 
range in height one foot to eighteen inches; that upon 
the 2d day of June, 1896, plaintiff, an aged man, was 
driving along said public highway at the point above 
indicated with a wagon and team when, without fault 
or negligence on his part, his wagon struck one of these 
telephone pole stumps or projections with considerable 
force and the shock and tilting of the wagon occasioned 
thereby threw the plaintiff violently from the wagon to 
the ground, breaking and dislocating his arm and other- 
wise severely injuring him internally and causing him 
to suffer great pain.” 

The answer was, in fact, as to the portion of the peti- 
tion we have quoted, a general denial. During the trial, 
at the close of the evidence in chief for the defendant in 
error, it was moved that the jury be directed to return 
a verdict in favor of the company, on the ground that it 
was affirmatively disclosed by the evidence for defend- 
ant in error that the injuries of which he complained 
resulted from his own negligence, or rather that there 
had been contributory negligence on his part. This was 
overruled. 

At the close of the evidence the court was requested 
to instruct the jury that, upon the whole of the evidence, 
the defendant in error was not entitled to a recovery, and 
the verdict must be for the company. This was also 
refused. 

Of the errors assigned for the company afe these re- 
fusals to direct a verdict in its favor, the argument being 
that there appeared such contributory negligénce by the 
defendant in error as precluded a recovery. The evi- 
dence disclosed that on the day the defendant in error 
was injured he was employed by one William Hooge- 
boom, and, with a team and wagon which belonged to 
his employer, the wagon loaded with oats, from a place 
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about ten miles distant therefrom, drove to South Omaha, 
where the oats were disposed of and the wagon loaded 
with baled hay. The sideboards were on the bed of the 
wagon, or it had on what is commonly known as the 
“double box,” which was more than filled with the baled 
hay, or the top of the load was above the wagon box— 
so much so that the spring seat did not rest, as usually, 
on the sides of the wagon bed, but upon the hay. A part 
of the highway upon which the defendant in error tray- 
eled in going to and from South Omaha at the time in | 
question was quite a hill—some “three hundred yards 
from the top to the bottom.” The road in the center and 
to one side of the hill was rough and often wet or muddy, 
’ and the track mainly traveled was upon the. other side 
of the highway. About halfway down the hill stood 
the “stump,” referred to in the petition, and it was while 
driving down the hill on the return trip that the defend- 
ant in error was injured. He stated that he was sitting 
“in the spring seat on the right-hand side as I was going 
south.” We will now quote at some length from his 
testimony: 

“J was going south. I could not reach the brake, going 
down hill, and I pulled the horses out a little, and this — 
was hard to hold. I was bracing and pulling the bit, and 
on the lines. I could not reach the brake. I did not see 
the stump. It was just about twelve inches high. Then 
the wheel on this side of the road, it cut down and made 
it lower; and it pitched me out on my head and shoul- 
ders, quicker than that [snapping his fingers]. I went 
on the west side of the wagon. 

* * * * * * + 

“Q. I think you have answered, let me inquire again 
though, that you did not see this stump at the time that 
you ran on to it? 

“A. No I did not see it at the time. 

“Q. How often had you been on this Bellevue road 
prior to this accident?. 

“A, Several times. 

37 
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“Q. State to the jury whether or not before this acci- 
dent occurred you had .discovered on that part of the 
road there a line of stumps. 

“A. Yes, I knew the stumps were there. I saw them 
different times, especially when I went up with the buggy 
a time or two. This one J run over, it just missed the 
axletree of the buggy; and I spoke about them. At the 
time of coming down I did not think of the stump. I was 
watching the team, although I knew that they were there. 

“Q. Where did the line of stumps commence that you 
had discovered? 

“A. Right on top of the hill, and run south down. I 
counted five that stuck up out of the ground. 

“Q. Right in the road? 

“A. Right in the road, on the main wagon track. 
Straddled right over them. 

“Q. On which side of the line is this row of stumps? . 

“A. On the east side of the road. 

“Q. About how far should you locate them from the 
fence or east side of the road? 

“A, These were about seven or eight feet from the 
fence in the road as near as I could judge. 

“Q,. Where did you say the main track of the road was 
—that is, the traveled part of the road at that time? 

“A, It run right over these stumps. The other side 
was rough. It had been raining. This was the main 
traveled track—the smooth track; and I pulled out to 
get out in a rough track, to hold it off from the horses. 
They were hard to hold any way.” 

A portion of the cross-examination was as follows: 

“Q. Then you got to this place where the injury oc- 
curred about five o’clock? 

“A. About five o’clock I suppose; between four and 
five. 

“Q. It was on the second day of June? 

“A. Yes, sir. 

“Q. It was broad daylight? 

“A. Yes, sir. 
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“Q. You knew of the existence of these stumps? 

“A, Yes, sir. 

*Q. You had seen them frequently? 

“A. Yes, sir. 

“Q. And drove over them frequently; and this par- 
ticular one just missed the axletree of your buggy? 

“A. Yes, sir. 

“Q. You spoke about it frequently? 

“A. Yes; I did. 

“Q. And you say that the main track of the highway— 
that is the traveled track, made by the travel in the 
highway—was over these stumps? Straddled right over 
them was the stumps, midway between the tracks of the 
wheels? 

“A. Yes, sir. 

“Q. And on the inside of the east line of the highway, 
how close to the east line of the highway was the row of 
stumps? 

“A. IT suppose six or seven feet from the fence on the 
inside of the road.” 

The defendant in error was recalled and we quote from. 
the record: 

“Q. I think in your testimony on yesterday you spoke 
of having noticed this line of stumps there, upon one of 
which you ran and was hurt, before this occasion when 
you ran on to it. How many of the stumps are down in 
the beaten wagon track that you noticed? 

“A. I noticed four, [ think, along therein a row. The 
fourth was the highest of all. 

“Q. That was the one the farthest to the south? 

“A. Yes, the farthest to the south. 

“Q,. Had you noticed the four at any time previous to 
the time that you were hurt or have you since discovered 
that there were four? 

“A, Before I got hurt? 

“Q. Yes. 

“A. JT noticed them before and spoke about them. I 
said, ‘Somebody will get hurt on them yet” I spoke 
about them before, and knew they were there. 
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“Q. Where does the top of the hill commence, with 
reference to this stump where you were hurt—how far 
away? 

“A. From the top of the hill? 

“Q. Yes, sir. 

“A. It must be three or four hundred feet; may be 
more. I could not say. 

“Q. Which wagon wheel was it that struck this 
stump? 

“A. It was the left forewheel as I went south. 

“Q. Upon which side of the wagon were you sitting? 

“A. On the right hand side. 

“Q. On this occasion when you were coming down the 
hill there did you notice this stump? 

“A, I did not. 

“Q. What was it that particularly attracted your at- 
tention? 

“A. The team was high-strung, and I was trying to 
hold them; and I could not get hold of the brake and it 
drew my attention off the stump. 

“Q. Were you trying to get hold of the brake? 

“A. I looked for it, and I suppose I drew the team to 
one side. 

“Q. Were you trying to reach the brake? 

“A. I do not recollect. 

“Q. How far down was the brake from the seat where 
you were sitting. 

“A. I had to bend way down. I was too high to reach 
it good.” 

A part of the cross-examination upon -recall was as 
follows: 

“Q. Of course you did not see the stump at all? 

“A. No, I did not see it at the time. 

“Q. And was not looking for it? 

“A. No, I had no time to look for it: If I had, I would 
not have hit it. 

“Q. You were not thinking about it. 

“A. No; I was not thinking about the stump. 
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“Q. And did not make any effort to discover it? 

“A. No, sir. 

«Q. And what was the aicinens of the stump? 

“A. Well, it was six or seven inches through, I suppose 
by the looks of it.” 

Redirect: 

“Q. State whether or not you had driven on that track 
over those stumps before. 

“A. Yes, several times, and noticed them particularly. 

“Q. I mean straddled the stumps? 

“A. Yes, it was the main traveled road at that time.” 

The defendant in error was the only witness in regard 
to the happenings at the time of his injuries; and the 
question presented is, did he disclose affirmatively such 
contributory negligence as to defeat a recovery of dam- 
ages? We will say here that the evidence on the issue 
of whether the company left the stump in the road or not 
was conflicting, and in this connection, it was shown for 
the company that when it removed the poles of its old 
line, it had them either broken or chopped off flush with 
the ground, the only evidence to the contrary. being the 
condition of the stumps at the time, some years after- 
ward, of the injuries to defendant in error; but these 
matters were determined against the company by the 
jury, and there was probably sufficient evidence to sus- 
tain the findings. The undisputed fact that defendant in 
error had knowledge of the condition of the highway and 
the existence of the obstruction to safe travel—the stump 
—is not, in and of itself, conclusive against him on the 
issue of contributory negligence; neither is the further 
fact that, being possessed of such knowledge, he was, at . 
the time he was injured, so inattentive as to not then 
have it in mind conclusively; nor are the two combined. 
A prudent man is warranted in taking some risks. But 
defendant in error states that the team was a spirited 
one. He was perched on top the hay, at a disadvantage 
in driving; could not readily reach the brake; was going 
down a steep hill, on which in the road or track there 
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were known obstructions which he himself had con- 
cluded, as he stated, were dangerous to travelers by ve- 
hicle, and he drove to one side of the regular track, plac- 
ing his wagon in such a position that it was almost 
certain, as the subsequent event proved, that the wheel 
would strike the stump. In combination these facts con- 
clusively establish a lack of such care, under all the cir- 
cumstances and conditions as would be expected of or 
exercised by a prudent person. It is further true that 
this lack of care was of the immediate cause of the in- 
juries, and without which they would not have been suf- 
fered; and these things being true, he was not, under the 
evidence, entitled to the verdict rendered, and the jury 
should have been so instructed. 

The further assignments of errors relate to matters of 
which we do not deem a discussion or decision necessary 
at this time; hence they will not be further noticed. The 
judgment of the district court is reversed, and the cause 


remanded. 
REVERSED AND REMANDED. 


STATE OF NEBRASKA, EX REL. HARVEY R. WALDRON, v. 
Basiu S. RAMSEY. 


FILeD JANUARY 3,1900. No. 10,947. 


Bill of Exceptions: CorrEcTIONS: MANDAMUS. In an action of man- 
damus it was complained that a trial judge had allowed a bill 
of exceptions, and wrongfully included matters of amendments 
and excluded other things. The bill, as allowed, had been filed 
in an appeal to this court, and ‘had become of its records. Held, 
That the bill should have been tendered, before filed in this 
court, to the trial judge for correction and resettlement, or, 
after filing, it should, on leave obtained, have been withdrawn 
from the files and presented to the trial judge for the desired 
action, and without this, suit must fail. 


ORIGINAL application for mandamus to require re 
spondent, as judge of the district court of Cass county, 
to correct a bill of exceptions. Writ denied, 
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Samuel M, Chapman and Allen Beeson, for relator. 
C. 8. Polk and Roscoe Pound, contra. 


HARRISON, C. J. 


In an action in the district court of Cass county, of 
foreclosure of real estate mortgages, and in which the 
relators herein were defendants, and the First National 
Bank of Greenwood was plaintiff, after trial of the issues 
joined, there was a decree in favor of the bank of date 
February 25,1899, and on the 27th of the same month 
the court adjourned without day. On March 9 following 
the defendants filed a supersedeas bond, and other steps 
were taken to perfect an appeal of the cause to this court. 
The regular March, 1899, term of the district court of 
Cass county convened on March 6, and during the session 
there was filed and presented a motion, on the part of the 
Bank of Greenwood, to vacate the submission of the 
' cause and allow the plaintiff to make additional proof 
on the point of whether any action at law had been insti- 
tuted to recover the indebtedness upon which the fore- 
closure suit was predicated. On hearing, this motion was 
sustained, and, over objections of the defendants, further 
evidence was received, and on May 16, 1899, another de- 
cree was entered. On May 16, 1899, the appellants de- 
livered to counsel for the bank a bill of exceptions for 
examination, which on the 23d of the same month was 
returned with proposed amendments, which consisted of 
a record of the March term proceedings in the cause. To 
the allowance of these amendments the appellants filed 
written objections, and in support of the objections filed 
certain affidavits, and on June 5, 1899, the matter was 
heard, and the trial judge allowed the amendments, and 
with them included, signed and settled, the bill of excep- 
tions, and the document, thus settled and allowed, was, 
on August 15, 1899, filed in an appeal of the action to 
this court. In this, an application for a writ of man- 
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damus, the relators complain of the allowance of the 
amendments to the bill; also allege that the trial judge 
wrongfully excluded from the bill of exceptions the ob- 
jections to its amendments, and the affidavits which ac- 
companied the objections. The prayer of the petition in 
this case is as follows: “Relators therefore pray this 
honorable court that said respondent be forthwith com- 
pelled to certify to these relators a true bill of exceptions 
in said cause,to exclude therefrom the illegal, unlawful 
and improper action of said court had at the March, 
A. D. 1899, term thereof, and to return with said bill of 
exceptions a true record showing the exceptions, objec- 
tions and written evidence presented to said respondent 
by the counsel for these relators upon their application 
for an allowance of said bill of exceptions, and for costs 
of this proceeding.” 

The relators should have,- prior to the filing of the 
bill as settled by the judge, if they desired it corrected 
by omission of the amendments, or in any other particu- 
lar, or wished a resettlement of it, tendered it to the trial 
judge, and demanded the relief, and, if refused, an ap- 
plication for the writ now asked for would have been 
proper. This was not done. The bill was filed in this 
court, and is of its records. The bill having been filed in 
this court, the relators should have asked leave to with- 
draw it for presentation to the trial judge for correction 
or resettlement (Hoagland v. Van Itten, 27 Nebr., 705), 
and, if such leave were given, should have tendered the 
bill to the trial judge and demanded the desired action, 
and, in the event of a refusal, might have secured a de- 
termination of their rights in a suit like the present one. 
These things were not done, and it results therefrom that 
the relators are not in position to demand the writ, and 


it must be denied, 
WRIT DENIED. 
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STATE OF NEBRASKA V. CHARLES M. MURDOCK. 
FILED JANUARY 3, 1900. No. 9,078. 


Recognizance: TERMS: FORFEITURE. A recognizance in a bastardy 
proceeding, conditioned that accused “shall be and appear 
before the district court on the first day of the next term 
thereof, and appear thereat from day to day to abide the order 
of the court,” is limited to the term at which it exacts the ap- 
pearance. A continuance of the cause to a subsequent term of 
court is not within the contract of the recognizance, and, if 
made, a non-appearance of accused at the term to which the 
continuance carries the cause is not a breach of such recogni- 
zance. 


Error from the district court of Gage county. Tried 
below before BAKER, J. Affirmed. 


H. O. Kretsinger, for plaintiff in error. 
Bush & Bush and A. D. McCandless, contra. 


HARRISON, C. J. 


In the petition in this action, in the district court of 
Gage county, it was in substance alleged that one George 
F. L. Walker was arrested and brought before a justice of 
the peace of said county to answer to a charge of bas- 
tardy; that he was the father of a bastard child, of which 
Elizabeth Walker, an unmarried woman, then and now a 
resident of Gage county, had then been delivered. It was 
further pleaded that on hearing before the justice the 
defendant was ordered to enter a recognizance in the 
sum of $1,000, conditioned that he be and appear at the 
next term of the district court in and for Gage county 
to answer the accusation against him, and abide the 
order of the court; that the defendant Walker did appear 
at the next term of the district court of Gage county, and 
from term to term until the February term, 1895, dur- 
ing which, and on March 16, 1895, the said court being 
then in session, it was ordered that the defendant Walker 
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enter into a recognizance in the sum of $1,000, condi- 
tioned for his appearance at the next term of the court, 
and that he and the defendant, Charles M. Murdock, as 
C. M. Murdock, entered into a recognizance in the follow- 
ing words: “Now on this 16th day of March, 1895, it 
being the thirty-fifth day of the term, this cause coming 
on further to be heard, now comes the defendant as prin- 
cipal with C. M. Murdock as surety and acknowledge 
themselves to owe and to be indebted to the state of Ne- 
braska in the penal sum of $1,000.00 to be levied of their 
goods and chattels lands and tenements, to be void how- 
ever in case the said defendant shall be and appear be- 
fore the district court on the first day of the next term 
thereof and appear thereat from day to day to abide the 
order of the court, otherwise to be and remain in full 
force and effect.” The petition continues: “Plaintiff 
further states that the said defendant Walker did not 
appear at the next term of said court (being the May 
term, 1895) in person but did appear by his attorneys of 
record, and by mutual agreement between the attorneys 
of the said Walker and the attorney of Elizabeth Walker, 
the prosecutrix, and the defendant, Charles M. Murdock, 
said cause was continued from the May term of court, 
1895, until the next term of court being the September 
term of court, 1895. 6. Plaintiff further states that the 
said defendant Walker did not appear at the said Sep- 
tember term of court, 1895, in his own person, but at 
said term the attorneys of record of the said Walker and 
the attorney for Elizabeth Walker, the prosecutrix, and 
the defendant Charles M. Murdock, mutually agreed in 
open court that said cause against the said George F. L. 
Walker should be continued until the next term of court, 
or until the February term, 1896.” That Walker ap- 
peared before the court at its February, 1896, term, and 
on the 19th of said month a trial was had, and he was 
by a jury determined guilty of the charge against him; 
that he did not await or abide the order or judgment of 
the court, but fled or left the state, and has not further 
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appeared; that the court fixed a day of said term of 
court for the announcement of its judgment in said cause, 
and ordered that the accused then appear; that the case 
came on to be further heard, and Walker not appearing, 
the recognizance was duly forfeited. The demand was 
for a judgment for the amount of the recognizance. To 
the petition there was a general demurrer for the defend- 
ant, Charles M. Murdock, which, on hearing, was sus- 
tained, and the plaintiff electing to plead no further and 
to stand on its petition, the action was dismissed. 

There are several questions argued, but we deem it 
necessary to consider but one, the decision of which will 
fully dispose of the case. The point to which we refer is 
the main one argued, and is whether the recognizance 
given for the appearance of the accused person at a 
designated term of court, or on the first day of the next 
term after the giving of the recognizance, and to appear 
thereat from day to day, to abide the order of the court, 
remained of effect during the several continuances of the 
cause, and was of binding force at the second term after 
-that at which it, in terms, provided the appearance 
should be. This, we think, must be answered in the 
negative. The condition was for an appearance at the 
next term, and to answer the charge during such term 
from day to day thereof, not at another and subsequent 
term to which a continuance might be made. The condi- 
tion to abide the order of the court was of some order 
effective during the term, not of an order of continuance. 
The recognizance ended with the term at which'it re- 
quired appearance, and, in the event of a continuance 
and to a subsequent term, a further recognizance should 
have been exacted, and upon a non-compliance the ac- 
cused committed to jail. See Swank v. State, 3 O. St., 
429; Gebhart v. Drake, 24 O. St., 177; Grieve v. Freytag, 31 
O. St., 147; Gray v. Fulsome, T Vt., 450; Burr v. Wilson, 
50 Ind., 587; Lane v. State, 50 Pac. Rep. [Kan.], 905; 
State v. Roop, 41 Atl. Rep. [Del.], 196; Kiser v. State, 13 
Ind., 80; State v. Mackey, 55 Mo., 51; Keefhaver v, Com- 
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monwealth, 2 P. & W. [Pa.], 240; State v. Becker, 80 Wis., 
313. The counsel for the state has directed our atten- 
tion to a number of decisions of courts of last resort in 
which a contrary doctrine is announced, but we deem the 
rule we have herein stated the sounder and supported by 
better reasons. 

The continuance of a recognizance in a case such as the 
one at bar is, under certain existent conditions, provided 
for in our statutory law, but it must be by order of the 
court (Compiled Statutes, ch. 37, sec. 4); but it is not 
claimed this has any effect in the present case. The judg- 
ment of the district court must be 


AFFIRMED. 


STATE OF NEBRASKA V. Homi INSURANCE COMPANY. 
Finep JANUARY 3, 1900. No. 10,929. 


1. Fees of State Officers: STaTE TREASURER. It was provided in the 
constitution of 1875 (art. 5, sec. 24) that ‘all fees that may be 
hereafter payable by law for services performed by an officer 
provided for in this article of the constitution shall be paid in 
advance into the state treasury.” 


to 


: AUDITOR: INSURANCE COMPANIES. This so modified 
section 32, chapter 43, Compiled Statutes (General Statutes, 1873, 
ch. 33, sec. 32), in relation to fees to be paid by insurance com- 
panies to the state auditor for services to be performed by him 
for them, as to, in effect, prohibit the payment of the fees to 
him or their reception by him. See Moore v. State, 53 Nebr., 831; 
State v. Moore, 56 Nebr., 82. 

8. Auditor of Public Accounts: INSURANCE CoMPANIES: FEES. The 
insurance company applied to the then state auditor to perform 
for it certain services in the issuance of certificates of authority 
to transact business in the state, and some other matters of the 
requirements of the laws in regard to such companies, and paid 
the fees to the auditor, and did not pay them, and has not paid 
them, into the state treasury. The payment to the auditor was 
wholly unauthorized, and did not bind the state, nor did the 
money thus paid into the auditor’s hands belong to the state. 

4. : : Suir ny SraTE ror FEEs. The services having been 
obtained, and the fees not paid, the company became liable to 
the state therefor, aud such liability can be enforced by suit, 
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a 
. 


: : EstopreL. A company which has obtained 
the performance of the services by the auditor in the issuance of 
‘certificates of authority to do business in the state, and also 
his attention to other things for which they must apply to or 
call upon him, and has used and enjoyed the results and benefits 
of said matters, will not be heard to urge, against the recovery 
by the state of the fees for such services which have not been 
paid into the state treasury, that the certificates and documents 
issued to it by the auditor were void for the reason that the fees 
fhad not been paid in advance, and where required by the con- 
stitution. 


6. : 7 . The fees were paid to Eugene Moore, then 
stite auditor. He could not, and did not, act as agent for state 
in the reception of the fees. It was an act which was discoun- 
tenanced or forbidden by the constitution. 


%. 


: ACTION TO RecovER FEES PaIp BY INSURANCE COMPANIES, 
In a suit against the auditor and the sureties on his official bond 
the state recovered a judgment for a sum which was inclusive 
of the fees, the subject of the present litigation. In an error 
proceeding to this court on behalf of the sureties the judgment 
was reversed, and it was decided that they were not liable; that 
the reception of the fees by Moore was not an official act, and, 
if it be conceded -(it is not decided) he became a bailee or trus- 
tee of the money for the company, the suit by the state against 
him can not be treated as an election to consider him as the 
debtor and to seek a recovery against him to the exclusion of 
any remedy against the company, the one primarily liable. 


& State and State Officers. A state can only act through its officers, 
and they only in matters assigned to them by law, or in and 
about which they are authorized and empowered by law to per- 
form duties. 


9. Auditor of Public Accounts: Fees Parip By INSURANCE COMPANIES: 
RatiFicaTion. No officer possessed power or authority to so 
act as to ratify for the state the receiving of the fees by the 
auditor. No one had power to effect a ratification of an act 
which was, impliedly at least, prohibited by the constitution. 


Error from the district court of Lancaster county. 
Tried below before HoLtmgs, J. Reversed. 


C. J. Smyth, Attorney General, and George F. Corcoran, 
Assistant Attorney General, for the state: 


The auditor of public accounts had no authority to 
receive from insurance companies fees for services per- 
formed for them. See Moore v. State, 53 Nebr., 831. 
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The state can not be estopped by unauthorized acts 
of officers or agents. See Brewer v. State, 88 Ala., 113; 
Floyd Acceptances, 7 Wall. [U. S.], 676; Woodward v. 
Campbell, 39 Ark., 580; Pulaski County v. State, 42 Ark., 
118; United States v. Kirkpatrick, 9 Wheat. [U. 8.], 735; 
Day Land Co. v. State, 68 Tex., 526. 

An unconstitutional statute neither confers authority 
to act nor protects one who has acted under it. See 
Sumner v. Beeler, 50 Ind., 341; Strong v. Danicl, 5 Ind., * 
348; Barling v. West, 29 Wis., 307; Hannibal & St. J. R. 
Co. v. Husen, 95 U. S., 465. 

Defendant is estopped from denying the validity of the 
certificates issued by the auditor. See Marsh v. Harris 
Mfg. Co., 63 Wis. 277; Noton v. Brooks, 7H. & N. [Eng.], 
499; Jones v. Burnham, 67 Me., 98; Kinsman v. Parkhurst, 
59 U. S., 289; Marston v. Sweet, 82 N. Y., 5384; Lamb v. 
Clark, 22 Mass., 193; Oregonian R. Co. v. Oregon R. & N. 
Co., 10 Sawy. [U.S. C. C.], 464. 


Greene & Breckenridge, contra: 


Under the constitution, the auditor had no right to 
perform services for defendant unless the fees therefor 
were “paid in advance into the state treasury.” Certifi- 
cates issued in violation of this provision were void, and 
the state can not recover therefor. See Constitution, art. 
5, sec. 24; Willis v. Board of Commissioners, 86 Fed. Rep., 
872. 

The state is estopped to claim from defendant services 
of the auditor which he could not legally perform unless 
the fees therefor were “paid in advance into the state 
treasury.” See Chope v. Detroit é H. P. Road Co., 37 Mich., 
195; Verdier v. Port Royal R. Co., 15 8. Car., 477; St. Paul 
S. 4&7. F. R. Co. v. First Dwision, 26 Minn., 31; City of 
Chicago v. Seaton, 115 Tll., 230; City of Cincinnati v. Came- 
ron, 33 O. St., 336; Worden v. New Bedford, 131 Mass., 23. 

Moore did not receive payment of the fees as auditor, 
but as agent of the state. That agency is established 
through the election of the state to claim from him the 
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money thus received by him as the money of the state, 
whereby his assumption of agency was ratified by the 
state. See WMoore v. State, 53 Nebr., 831; State v. Leidtke, 
12 Nebr., 171; County of San Luis Obispo v. Farnum, 108 
Cal., 562; Jills v. Gleason, 11 Wis., *470; Sentell v. Ken- 
nedy, 29 La. Ann., 679; New Orleans v. Southern Bank, 31 
La. Ann., 560. 


HARRISON, C. J. 


This action was commenced for the state in the dis- 
trict court of Lancaster county, and it was alleged in the 
petition that the defendant company filed with the state 
auditor during the month of January, 1896, a statement, 
such as the law required, of “foreign insurance com- 
panies” transacting business in the state, and received 
of the auditor a certificate of its compliance with the 
law, also one hundred and twenty-five certificates of au- 
thority to its agents throughout the state to transact its 
business; that the aggregate of the fees to be paid the 
state for the services so rendered was $272, which sum 
the defendant had not paid, and for which judgment was 
prayed. The defendant, in answer filed, admitted that 
the services pleaded had been performed for it, and that 
the amount of fees was correctly stated, but denied its 
failure to pay. It was alleged in the answer that the de- 
fendant had been conducting its business in this state 
for more than twenty-five years, and had at all times en- 
deavored to comply, and had in fact complied, with the 
requirements of the laws of the state with respect to in- 
surance companies; that since the year 1873 the defend- 
ant had paid to the auditor the fees exacted by law from 
insurance companies for the services performed by the 
auditor in accordance with the terms of section 32, chap- 
ter 33, General Statutes (section 32, chapter 43, Compiled 
Statutes, 1897); that from the year 1873, inclusive of the 
years 1895 and 1896, it was customary and usual for the 
defendant and all other insurance companies transacting 
business in the state to pay the fees required of them by 
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law for services of the auditor to him, and from 1873 up 
to and inclusive of the year 1896 the auditor accepted 
said fees, and, until about January 1, 1896, the auditor 
paid all such fees to the state; that the state, by its ex- 
ecutive and legislative officers, had knowledge of the 
aforesaid custom and usage, and made no objection 
thereto and took no action with respect to the same. It 
was averred that Eugene Moore was the auditor of public 
accounts in this state during the year 1896, and, relying 
upon the custom and usage which had prevailed in regard 
to the payment of such fees during “nearly” twenty-five 
years, the defendant company paid the fees, the subject 
of this litigation, to him as the agent of the state, and 
the said Eugene Moore failed to account for or turn over 
to the state said fees; that said Eugene Moore, as auditor 
of public accounts, collected during the year 1895 fees 
from this and other insurance companies, in the aggre- 
gate the sum of $16,738, and during the year 1896 the sum 
of $15,378.70, which fees were paid to him as agent for 
the state and for and on account of fees required by law 
to be paid; that on January 3, 1896, Eugene Moore paid 
to the state treasurer $5,000, on February 9, 1897, paid to 
the state treasurer $1,500, and on February 17, 1897, the 
sum of $2,500, all of said sums being of the fees he had 
collected of defendant and other insurance companies, 
and said amounts were received by the state by its treas- 
urer and credited upon the books of the state among mis- 
cellaneous receipts and passed into the general fund 
moneys of the state; that included in the total amount 
due from Eugene Moore to the state upon which the 
aforesaid payments were made was the sum for the re- 
covery of which this suit was instituted. It was further 
answered that in an action in the same court in which 
this suit was in progress, in a petition filed on March 2, 
1898, the plaintiff, the state, prayed a recovery of the said 
Eugene Moore and the sureties on his bond as state audi- 
tor the balance of the amount of money he had collected 
as fees as aforesaid, and stated in such petition that “be- 
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tween the 3d day of January, 1895, and the 7th day of 
January, 1897, the said Eugene Moore, as auditor of pub- 
lic accounts of the state of Nebraska, received into his 
possession and control as such auditor the sum of $27,- 
208.05, the property of the state of Nebraska, which sum 
came into his hands as auditor of public accounts in pay- 
ment for services performed by him or performed under 
his direction as such auditor, which sum was received by 
him by virtue of his office as such auditor and which sum 
it was his duty as such auditor to pay the treasurer of 
said state of Nebraska or turn over on the 7th day of 
January, 1897, to his successor, but the said defendant 
has at all times failed and refused to pay the same to the 
treasurer of the state of Nebraska, or to -his successors in 
office, except the sum of $4,000 paid by the defendant 
Eugene Moore to the treasurer of the state of Nebraska 
on or about the 15th day of February, 1897.” Also 
pleaded in said petition that the money sought to be re- 
covered from Eugene Moore and his sureties on his of- 
ficial bond was paid to him by the insurance companies 
then doing business in this state for services performed 
by him as auditor of the state. It was of the further alle- 
gations of the answer in this cause that in the case 
against Moore and his bondsmen there was on March 25, 
1898, judgment for the state against him for the sum of 

25,184.50, principal and interest, which judgment was 
inclusive of the sum upon which the present suit is predi- 
cated. To this answer there was filed for the state a 
general demurrer, which on hearing was overruled. The 
state then filed a reply, which was as follows: 

“Now comes the plaintiff in the above entitled action, 
and for its reply to the second amended answer of the 
defendant states: It denies that the defendant company 
has complied with all the laws of the state of Nebraska 
in this, that it has not paid to the state of Nebraska the 
money due to the state from it for the services rendered 
to the defendant company by the state as more particu- 
larly described in the petition in this action. 

38 
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“2. Plaintiff denies that Eugene Moore was the agent 
of the plaintiff at any of the times named in the petition 
or second amended answer for the purpose of receiving 
from the defendant company or any other insurance com- 
pany fees for services rendered by the said Moore as 
auditor of public accounts of the state of Nebraska and 
denies that the said Moore was at any time authorized 
by the plaintiff to receive for plaintiff’s use and benefit 
or on its account or for any purpose whatever any moneys 
of any kind whatever due and payable to the state as fees 
for services rendered by the said Eugene Moore as auditor 
of public accounts. 

“3. Plaintiff denies that the legislature of the state of 
Nebraska at any time authorized or had the power to 
authorize Eugene Moore as auditor of public accounts to 
receive for the state the money sued for in this action or 
any moneys due and payable to the state of Nebraska 
and denies that the state of Nebraska through its legis- 
lature or otherwise ratified or approved or consented to 
the action of said Eugene Moore, while auditor of public 
accounts in receiving from said defendant company the 
fees sued for in this case and which were due and paya- 
ble to the state of Nebraska and alleges that whatever 
the said Moore did in connection with the receipt of the 
said fees was done by him as the agent of the defendant 
company and not as the agent of the state of Nebraska. 

“#, Plaintiff admits that the attorney general acting 
in the name of the state of Nebraska brought suit in the 
district court of Lancaster county against Eugene Moore 
and his sureties on the official bond of the said Moore to 
recover the moneys sued for in this action and that in the 
petition in said action there occurred a paragraph in 
words and figures identical with that set forth in said 
amended answer. 

“5, Plaintiff further admits each and every allegation 
in said amended answer not denied herein.” 

The cause was submitted on the pleadings, and judg- 
ment rendered for the defendant. The state presents the 
case to this court by petition in error. 


Vor. 59] JANUARY TERM, 1900. 531 


State v. Home Ins. Co. 


By section 32 of chapter 43 of the statutory law of the 
state, and which became of effect in 1878, each insurance 
company in business or which desired to transact busi- 
ness in the state was required to pay to the state auditor 
certain stated fees for services to be performed by him 
in and about the procuration of the necessary certificate 
or license to transact business in the state, issuance of 
certificates of authority to agents, filing and recording of 
required statements, etc. In the year 1875 the present 
constitution became of force, and a portion of section 24, 
article 5, is as follows: “All fees that may be hereafter 
payable by law for services performed by an officer pro- 
vided for in this article of the constitution, shall be paid 
in advance into-the state treasury,” which, it has been 
decided, so modified the said section 32 as to require the 
designated fees to be paid in advance of the services and 
to the state treasurer, and, in effect, to prohibit the col- 
lection or reception of any of said fees: by the state 
auditor. See Moore v. State, 53 Nebr., 831; State v. Moore, 
56 Nebr., 82. The first case cited was one in which Eu- 
gene Moore had been prosecuted for and convicted in the 
trial court of the embezzlement of the aggregate of fees 
in which the amount involved in the present suit was in- 
eluded, and which was reversed in this court, and the 
second was the suit against Moore and his bondsmen to 
recover the amount of the fees, and the case to which 
reference is made in the pleadings in the present action. 
These decisions settled that Moore did not, as state audi- 
tor, for the state, receive the fees, inclusive of the sums 
which defendant pleads it paid him. It is true, as con- 
’ tended for defendant in error, that the constitution re- 
quired the payment of the fees in question herein to the 
state treasurer in advance of any action by the auditor. 
It is also just as true that this was known by the com- 
pany and Moore at the time he performed the services for 
it, and it and he were charged, or chargeable, with such 
knowledge; and that they ignored it, and that the fees 
were for any reason paid to Moore or any other unauthor- 


532 NEBRASKA REPORTS.: [VOL. 59 


State v. Home Ins. Co. 


ized person, or not paid, can make no difference. So long 
as the services were performed, and received; and the re- 
sults and benefits used and enjoyed by the company, an 
indebtedness arose to the state which it could and can en- 
force. It surely can not be that because the money was 
required to be paid in advance of the services, and it was 
not done, but the services were obtained, that no indebt- 
edness arises and payment can not be enforced. The law 
contemplates the payment of the fees for the services, and 
if the latter are demanded and performed, the state may 
collect for them, notwithstanding the company may have 
intentionally, or the reverse, as was no doubt true of the 
matters herein involved, or in any manner or for any 
reason evaded the requirement of an advance satisfac- 
tion. The payment of the amount of the fees to Moore, 
which the state now seeks to exact from the company, 
was no doubt made under a mistaken idea of to whom 
and when it should be paid; but this clearly furnishes 
no matter of defense. It is urged for the company that, 
by the constitution, it having been declared that the fees 
shall be paid in advance to the state treasurer, no other 
payment would or will suffice, and the payment of the 
fees in the matter herein in controversy not having been 
made, the certificate and evidence of authority to trans- 
act business in the state which were by the auditor is- 
sued and delivered to the company were void and of no 
effect. The company in fact received nothing, and is not 
liable for any fees; also, that the state, by asserting, as 
it is urged it has in substance by bringing this action, the 
validity of said documents so issued, has estopped itself 
to further say that the payment of the fees was not made 
in accordance with the legal requirements. In support 
of a portion of this contention our attention is directed 
to an opinion in the case of Hartford Fire Ins. Co. v. State, 
9 Kan., 211, wherein it appears that the company had ob- 
tained a certificate of authority to do business in the 
state of Kansas, which by law it must have prior to any 
transactions of its business within the state. The law 
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in force at the time in that state in regard to payment of 
fees was as follows: “Before the auditor shall issue any 
certificate of authority under this article, or any renewal 
of the same there shall be paid into the state treasury by 
the corporation or its agent, for the support of the com- 
mon schools, the sum of fifty dollars.” There was a pro- 
vision in an act passed by the legislature to the effect 
that there might be recovered in a suit against any in- 
surance company, such as the one a party to the action, 
a penalty of not less than one hundred dollars nor more 
than five hundred dollars for transacting business in the 
state without first procuring the certificate of authority 
therefor. The amount required to pay for the issuance 
of the certificate had been paid to the auditor, and by 
him, subsequent to the issuance of the certificate, paid 
into the state treasury. The action was against the com- 
pany for engaging in the insurance business within the 
state of Kansas without first procuring the certificate of 
authorization so to do, and it was decided that the ex- 
action that the fees be paid before the certificate should 
be issued was jurisdictional, and that it was not done, 
rendered the certificate which was obtained a nullity; 
also, that the auditor had no authority to and could not 
receive the fee for the state, and while it was in his hands 
the state had no interest in it or control over it. A re- 
covery of the penalty was allowed. We do not consider 
the rule announced in the decision to which we have just 
referred, to the extent it established that the payment 
of the fee before the issuance of the certificate was ju- 
risdictional and in the absence of it the certificate void, 
in point in the matter at bar. The defendant in error 
obtained the certificates which were issued to it of the 
proper officer, and they were issued at its request, the 
company used and enjoyed them, and it can not now 
defeat the recovery by the state of the fees, for the pay- 
ment of which it became bound, by a plea that the cer- 
tificates were void because of its own act or failure to 
properly act—i.e., pay the fees in advance into the 
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state treasury. We do not mean to be understcod as say- 
ing or countenancing that the state, or any of its officers, 
may do any of its business on credit, allow any time for 
the payment of the fees—the constitution states to the 
contrary, but where a party has obtained the services 
and enjoyed the results, and has failed to pay the fees, 
the state may collect them. | 

Tor the state there was instituted an action against 
the auditor and the sureties upon his official bond to re- 
cover the aggregate sum of these fees, inclusive of the 
amount claimed in the present suit, and judgment was 
obtained for the plaintiff, which in an error proceeding 
to this court on behalf of the sureties was as to them 
reversed, and it was decided that they were not and could 
not be liable. It is asserted that that suit was, in effect, 
a ratification of the collection of the fees by the auditor 
for the state—an election to treat him as a trustee or 
bailee of the money either for the company or the state— 
and there can not be successfully prosecuted this action 
against the company for the recovery of the fees. The 
company was and is primarily liable for the payment of 
the fees, and that the state may have, mistakenly or oth- 
erwise, prosecuted to judgment a suit for the funds 
against a bailee or trustee would not destroy the lia- 
bility of the company. There might be the two judg- 
ments, although there could be but one satisfaction. The 
constitution, impliedly at least, forbids the reception of 
the money by any other than one officer, and no person 
could receive it as agent for the state. The state acts 
only through its officers, and they can perform only such 
duties as are assigned by law, and none possessed any 
power or authority to ratify an act which the constitu- 
tion discountenanced. 

It follows from the conclusions reached that the jndg- 
ment of the district court is erroneous, it must be re-. 
versed, and the cause remanded. 


REVERSED AND REMANDED, 


Vou. 59] JANUARY TERM, 1900. 535 


Nebraska Savings & Exchange Bank v. Brewster. 


NEBRASKA SAVINGS & EXcHANGE BANK ET AL. V. SAR- 
pDius C. BRewstER, EXECUTOR. 


FILED JANUARY 3, 1900. No. 10,829. 


1. Law of the Case: ForMrr APPEAL. The points of law decided on 
a former appeal ordinarily can not be reviewed on a subsequent 
appeal. 


2. Sufficiency of Evidence. The ‘finding of a jury on a question of 
fact will not be disturbed on review, when sustained by suf- 
ficient evidence. 


3. Instructions: IssuEs. Jt is not reversible error to refuse an in- 
struction upon a point not involved in a case, or, if in issue, it 
has been fully and fairly covered by the instructions given. 


4. Misconduct of Counsel: Review. Argument of counsel based on 
matters not in evidence will not be reviewed if made in reply to 
similar argument of adverse counsel. 


Error from the district court of Douglas county. 
Tried below before DickINsoN, J. Affirmed. 


Silas Cobb and HE. M. Bartlett, for plaintiffs in error. 
James H. McIntosh, contra. 


NORVAL, J. 


This cause was before us at a former term. See Gay- 
lord v. Nebraska Savings & EHachange Bank, 54 Nebr., 104. 
The action was instituted by Mary W. Gaylord to re- 
cover the value of a certain promissory note alleged to 
have been converted by the bank. For a full statement 
of the facts reference is made to the former opinion filed 
herein. The last trial in the district court resulted in a 
verdict and judgment against the defendant. Subse- 
quently the plaintiff died, and the cause has been re- 
vived in the name of her executor. 

The note in question was payable to Mary W. Gaylord, 
and when received by the bank bore this indorsement: 
“Pay to the order of Mary W. Gaylord.” On the former 
hearing it was determined that this did not constitute 
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a general indorsement of the paper, nor such an indorse- 
ment as would transfer the legal title by a mere delivery 
of the note. This doctrine is criticised in the brief of 
counsel for the bank. This point not only received care- 
ful consideration by this court prior to the announce- 
ment of its former opinion, but was investigated anew, 
and adhered to, on petition for rehearing, and must now 
be regarded as the settled law of the case. 

It is insisted by the same counsel that the plaintiff is 
estopped from asserting any rights to the note against 
the bank by reason of the indorsement of the paper and 
sending it to her son. There is more than one ready an- 
swer to this contention. The issue of estoppel, and the 
evidence adduced bearing thereon were submitted to the 
jury under instructions as favorable as the bank had the 
right to demand, and the jury, upon ample evidence, 
found that issue in favor of plaintiff, which finding is 
conclusive on reveiw. : 

The note and the assignment of the mortgage given to 
secure the same disclosed that the note and mortgage be- 
longed to Mrs. Gaylord. The officers of the bank, as 
shown by their own testimony, were aware when they 
made the loan to Mrs. Gaylord that the assignment con- 
tained the name of no person as assignee; hence they 
were bound to know that she had not parted with her 
title to the note and mortgage. We passed upon a similar 
question in Folsom v. McCague, 29 Nebr., 124. There cer- 
tain land contracts were signed by the owner in blank, the 
name of the assignee being omitted, and sent to a party 
in Omaha to be exchanged for city property, who pledged 
them as collateral security; and it was urged therein that 
the owner was estopped from asserting title to the con- 
tracts. In the opinion in that case it was said: “The 
principle of estoppel is often applied in cases where the 
owner of property clothes another with the apparent 
right of ownership or absolute disposition, and such per- 
son sells or pledges the property to an innocent third 
person. We do not see how this principle can be in- 
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voked in the case at bar. Had Crew’s name been inserted 
in the assignments as assignee then the doctrine con- 
tended for would apply. These assignments in blank 
did not hold out Crew as the apparent owner. They in 
no manner indicated any ownership in him. To make a 
valid assignment of these contracts, it was as necessary 
to have an assignee as it was to have the signature of the 
assignor. Until some one’s name was filled in these 
blanks as assignee the appellees appeared to be and were 
the real owners. It is not claimed that any name had 
ever been inserted therein as assignee. Had Crew in- 
serted in the blanks his own name as assignee before pre- 
senting them to the bank, then there might be some 
ground for urging an estoppel against plaintiffs.” Para- 
phrasing the above, until the name of an assignee was 
inserted in the indorsement on the note or the assign- 
ment of the mortgage, Mrs. Gaylord appeared to be the 
real owner of the papers. Had the firm name of Muir & 
Gaylord been inserted as assignee in the assignment or 
indorsement there would be some ground on which to 
base an estoppel. Neither the indorsement of the note 
nor the blank assignment of the mortgage indicated that 
Mrs. Gaylord had parted with the title, and the bank, at 
its peril, made the loan to Muir & Gaylord, accepting the 
note and mortgages as collateral security. There was 
not anything done or omitted by Mrs. Gaylord, after she 
ascertained that the note and mortgage had been pledged 
as security, which induced the bank to change or alter 
its previous condition so as to entitle it to invoke an es- 
toppel against her. The law relative to estoppel, as ap- 
plicable to the case, was clearly and accurately stated in 
the charge of the court to the jury; and the instructions 
tendered on behalf of the bank were properly refused, 
because, in so far as they contained correct statements 
of the law, they had been covered by instructions given. 

Paragraphs 4, 5, 6, 7 and 8 of the charge of the court 
are assailed. These instructions followed the former 
opinion in this case, which is conceded by counsel for 
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bank; therefore the assignments of error predicated:-on 
said instructions will be overruled without further com- 
ment. 

The court refused to give certain instructions tendered 
by the bank relative to a special agency. No such ques- 
tion was in the case. The bank did not receive the note 
from the firm of Muir & Gaylord, as agent of Mrs. Gay- 
lord, but as absolute owner of the paper. 

It is finally argued that there was misconduct on the 
part of the attorney for plaintiff while making his closing 
argument to the jury. The alleged misconduct consisted 
in his commenting on matters not embraced in the rec- 
ord. The bill of exceptions reveals the fact that counsel 
for the bank was the first offender in that respect, and 
that the remarks of plaintiff’s attorney, of which com- 
plaint is made, were in reply thereto; and hence defend- 
ant can not be heard to complain. See Stratton v. Dole, 
45 Nebr., 473. The judgment is . 

AFFIRMED. 


AMMI B. TopD ET AL. v. A. L. HouGHron & CoMPANY. 
FILED JANUARY 3, 1900. No. 10,903. 

Law of the Case: ForMER AprEAL. This court ordinarily will not 

re-examine questions of Jaw presented and determined on a 


prior appeal of the same cause. 


ERRor from the district court of Lancaster county. 
Tried below before HoLMEs, J. Affirmed. 


Byron Clark and C. A. Rawls, for plaintiffs in error. 
John 8S. Bishop, contra. 


NoRVAL, J. 


This cause was before us at a former term. See 
Houghton v. Todd, 58 Nebr., 360. After the judgment of 
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reversal was entered the cause was again tried in the 
district court, upon the evidence adduced upon the first 
trial, and from the judgment recovered by plaintiff a peti- 
tion in error has been prosecuted by defendants. Every 
legal question involved herein was decided in the former 
opinion. It was determined that the knowledge of an 
agent engaged in an independent fraudulent scheme 
without the scope of his agency is not knowledge of his 
principal; and that the contract between the plaintiffs 
and defendants was not a suretyship, but one of sale. 
This adjudication became tle law of the case, and the 
soundness of the decision will not now be inquired into. 
See Omaha Life Ass’n v. Kettenbach, 55 Nebr., 330. The 
verdict on the first trial in the district court was ren- 
dered for defendants in obedience to a peremptory in- 
struction of the court, which was determined by this 
court to have been prejudicial error, since the evidence 
presented a question for the determination of the jury 
as to the implied or apparent authority of Dundas. This 
was, in effect, an adjudication that the evidence was suf- 
ficient to justify a finding and judgment in favor of plain- 
tiffs. Upon the evidence before us on the former hearing 
the trial court has found the issues against the defend- 
ants. No other questions are presented by this record, 
and the judgment must accordingly be 
AFFIRMED. 


ALVIN M. MILLER ET AL. V. Nreciy & WESTOVER. 
Firep January 3, 1900. No. 9,087. 


7 
4. Mechanics’ Liens: ForEcLtosureE: Eviprnce. Evidence held suf- 
ficient to sustain a decree foreclosing a mechanic’s lien. 


2, Review: New TRIAL: QUESTIONS NOT RAISED BELOW. In an error 
proceeding to review a decree sustaining a mechanic’s lien this 
court will not examine the record to ascertain whether the 
amount of recovery was excessive, where the point was not 
raised in the trial court in the motion for a new trial. 
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Error from the district court of Box Butte county. 
Tried below before KINKAID, J. Affirmed. 


Smith P. Tuttle, for plaintiffs in error. 
W. M. Lodence, contra. 


Norval, J. 


This suit was instituted in the district court by the 
Des Moines Manufacturing & Supply Company to fore- 
close a mechanic’s lien for labor and material furnished 
in the construction of a flouring mill. Neely & Westo- 
ver and others were made defendants, and Alvin M. Mil- 
ler, Edward S. Wildy and N. J. T. Orr were permitted to 
intervene in the cause. Neely & Westover filed an an- 
swer and cross-petition, claiming a mechanic’s lien on 
the same premises for labor performed in the construc- 
tion of the mill. Miller and Wildy claimed to have pur- 
chased the interest of Henry J. Schiluntz, one of the origi- 
nal owners of the property, and which interest they set 
up by appropriate pleading. N. J. T. Orr pleaded that 
he had acquired the interest of Josiah Thomas, the other 
original owner of the premises. A decree of foreclosure 
was entered sustaining the liens of plaintiff and Neely & 
Westover, and Miller and Wildy have brought the record 
here for review by error proceeding. 

The decree, to the extent that it awarded Necley & 
Westover a mechanic’s lien, is assailed as not being sup- 
ported by the evidence. The written contract between - 
the lienors and the original owners of the premises was 
sufficient on which to predicate a lien, although such 
contract was not personally signed by Henry J. Schluntz, 
one of the joint owners of the premises. It was executed 
for him by the other owner, Joseph Thomas, and the mill 
was erected by Neely & Westover in pursuance of the 
contract, with the knowledge and consent of Schluntz. 
It is true that Neely & Westover, by the terms of the 
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contract, were to receive as part compensation for their 
labor in erecting the mill promissory notes against them 
to the amount of $735, but this fact would not defeat a 
mechanic’s lien, inasmuch as part of the consideration 
was to be paid in money. As to that amount, at least, 
the contract was sufficient to support a lien, and there is 
no assignment in the motion for a new trial or petition 
in error that the amount of the lienors’ recovery was ex-. 
cessive. 

It also insisted that the claim of Neely & Westover for 
a lien was not filed in time. The evidence adduced upou 
the trial was ample to sustain a finding that the last 
labor performed by them in the erection of the building 
under the contract was within four months prior to the 
filing of the lien statement. This was sufficient. There 
is no error in the record, and the decree is 


AFFIRMED. 


HIBRMAN SCHLAGECK V. JOSEPH WIDHALM. — 


FILED January 3, 1900. No. 9,083. 
1. Review: ASSIGNMENTS OF Error. Rulings of the trial court will 
not be reviewed which are not assigned as error in the petition 
in error. 


2, Special Findings: Verprot: Jupement. A judgment will not be 
entered on special findings of fact in opposition to a general 
verdict, unless such special findings are inconsistent with the 
general findings. 


3. Alteration of Instruments. A material alteration of a bond, after 
its approval, by a stranger to the instrument, without the con- 
sent of the obligee or obligor, will not release the latter. 


: APPEAL Bonp. Where an appeal undertaking is changed 
before its approval by increasing the amount of the penalty 
therein, without the knowledge or consent of the surety thereon, 
he is released from liability, if the approving officer had notice 
of such alteration before the approval. 


6. Pleading: AMENDMENT: REVIEW. It is not reversible error to refuse 
a plaintiff to amend his petition to conform to the proofs, 
where, had such amendment been made; the undisputed evidence 
would not have justified a verdict in his favor. 


4, 
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Error from the district court of Platte county. Tried 
below before SULLIVAN, J. Affirmed. 


Rh. P. Drake and C. J. Garlow, for plaintiff in error. 
F. M. Cookingham and Reedw & Albert, contra. 


Norvat, J. 


This was an action by Herman Schlageck against 
August Roemhild and Joseph Widhalm, as sureties on 
an appeal undertaking, which it is alleged they signed 
for one Bernard Schroeder. Roemhild made no appear- 
ance in the cause, nor does the record disclose that he 
was served with process. Widhalm interposed as a de- 
fense that the undertaking, after it was signed by him, 
was materially altered without his knowledge or consent, 
whereby -it is claimed that he was released from all 
liability. There was a trial to a jury, who returned a 
general verdict for the defendant, and also made special 
findings. Plaintiff moved for judgment on the special ver- 
dict, which request was denied by the court, and judg- 
ment was rendered for the defendant on the general 
verdict. 

The special findings were returned as follows: 

“1, Was the bond in suit, which has been given in evi- 
dence as Exhibit No. 1, executed by the defendant and 
accepted by the justice of the peace, William Berg, as 
an appeal bond, in the case of Herman Schlageck v. Ber- 
nard Schroeder, tried before said justice? 

“Answer. Yes. 

“2. Was the penalty of the bond changed at any time 
from $306 to $328.80? 

“Answer. Yes. 

“3. Was said penalty 30) changed before or after it was 
signed by the defendant, Widhalm? - 

“Answer. After. \ 

“4, If you say that the penalty of said bond was 
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changed, from $306.00 to $328.80, after it was signed by 
the defendant, Widhalm, you will state whether such 
change was made with the kuowledge, authority or con- 
sent of the defendant, Widhalm? 

“Answer. No. 

“5. If said bond was so changed after defendant, Wid- 
halm, signed it, by whom was such change made? 

“A riswer. We don’t know. 

“6. If you find that the bond was altered so as to make 
the penalty $328.80, instead of $306.00, state whether 
such change was made by the plaintiff, or with his con- 
sent, or by his authority, or to his knowledge? 

“Answer. We find that the change was made without 
the plaintifi’s consent or knowledge. 

“7, What is the amount now due the plaintiff on the 
judgment rendered in his favor in the case in which said 
appeal bond was given? 

“Answer. $233.40. 

“8. What is your finding on the other disputed facts 
in the case? 

“Answer. We find all other disputed facts in the case 
in favor of the plaintiff.” 

The eighth or last interrogatory and answer were, on 
motion of defendant, stricken out, on the ground that 
they had been inserted by the trial court. Complaint of 
this ruling is made in the brief filed, but we are precluded 
from considering the point, for the reason that the de-- 
cision of the trial court in that regard is not assigned for 
error in the petition in error. 

It is contended by counsel for the unsuccessful party 
that judgment should have been entered in favor of plain- 
tiff on the special findings, notwithstanding the general 
verdict. If the eighth interrogatory and answer had not 
been stricken out, then the special verdict or findings 
would have justified the entry of a judgment thereon in 
favor of the plaintiff. But with the eighth finding elimi- 
nated, the remaining special findings were insufficient, 
alone, to warrant a judgment opposed to the general ver- 
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dict, because it was pleaded and proven that the under- 
taking had been materially altered by changing the 
amount of the penalty thereof, after the defendant had 
signed and before the undertaking had been approved 
by the justice. The special findings did not respond to 
this issue, while the general verdict in favor of the de- 
fendant embraced that point. If the alteration occurred 
after the approval, without the obligee’s knowledge or 
consent, it would not have released the defendant from 
liability. See Bingham v. Shadic, 45 Nebr., 82. But the 
rule is different where the alteration occurred before the 
bond was approved, with notice thereof to the approving 
officers, since in such a case the instrument accepted and 
approved not being the one signed, the minds of the par- 
ties never met, and no binding obligation was created. 
See Smith v. United States, 2 Wall. [U. S.], 219. 

Plaintiff declared on the undertaking or bond in its 
altered form, and after verdict he asked to amend his 
petition to conform to the proofs, by pleading the bond in 
its original condition. Had the amendment been made, 
plaintiff would not have been entitled to recover, since, 
under the undisputed evidence, the alteration of the in- 
strument was made prior to the approval of the under- 
taking, with notice thereof to the justice. The judg- 


ment is 
AFFIRMED. 
SULLIVAN, J., not sitting. 


Cuicaco, Rock IsLAND & Paciric RAILWAY COMPANY V. 
JOHN V. FARWELL, JR. 


JILED JANUARY 3, 1900. No. 10,962. 


Evidence: CONDEMNATION PROCEEDINGS: VIEW OF PREMISES. The 
view of the locus in quo by the jury is evidence, and not merely 
a@ means of enabling the jury better to construe and apply the 
evidence adduced in court. 
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Error from the district court of Lancaster county. 
Tried below before TurrLn, J. Reversed. 


W. F. Evans and Billingsley & Greene, for plaintiff in 
error: 


The jury’s view of the premises is evidence in the case, 
and an instruction stating a different rule is error. See 
Omaha & R. V. R. Co. v. Walker, 17 Nebr., 435; Carroll v. 
State, 5 Nebr., 35; Washburn v. Milwaukee & L. W. R. Co., 
59 Wis., 364; Neilson v. Chicago, M. & N. R. Co., 58 Wis., 
517; Remy v. Municipality, 12 La. Ann., 500; Parks v. City 
of Boston, 15 Pick. [Mass.], 198; Toledo R. Co. v. Dunlap, 
47 Mich., 456; Springfield v. Dalby, 139 Tll., 34; Michigan 
Air Line R. Co. v. Barnes, 44 Mich., 222; Harper v. Lexing- 
ton & O. R. Co., 2 Dana [Ky.], 227; Benton v. State, 30 
Ark., 328; People v. Bush, 10 Pac. Rep. [Cal.], 169. 


Tibbets Bros., Morey & Anderson, contra: 


A view by the jury is not evidence; but it is permitted to 
enable the jury to understand the evidence. See Wright 
». Carpenter, 49 Cal., 607; Close v. Samm, 27 Ta., 503; 
Thompson v. Keokuk, 61 Ia., 189; Harrison v. Iowa M. R. 
Co., 36 Ia., 324; Morrison v. Burlington, CO. R. & N. R. Co., 
84 Ia., 663; Wright v. Carpenter, 49 Cal., 609; Jefferson- 
ville, M. &€ I. R. Co. v. Bowen, 40 Ind., 545; Gagg v. Vetter, 
41 Ind., 228; Heady v. Vevay Turnpike Co., 52 Ind., 117; 
City of Indianapolis v. Scott, 72 Ind., 196; Chute v. State, 
19 Minn., 281; Seefield v. Chicago, M. & S. P. R. Co., 29 
N. W. Rep. [Wis.], 904; Washburn v. Milwaukee € L. W. 
R. Co., 59 Wis., 864; Munkwitz v. Chicago, M. & 8. P. R. 
Co., 64 Wis., 403; Sasse v. State, 68 Wis., 530; Ground- 
water v. Washington, 65 N. W. Rep. [Wis.], 871; City of 
Columbus v. Bidlingmeicr, 7 O. C. C. Rep., 186; People ». 
Thorn, 156 N. Y., 286; State v. Moran, 15 Ore., 262; State 
v. Lee Doon, 7 Wash., 308; State v. Reed, 35 Pac. Rep. 
[Idaho], 706; Bigelow v. Draper, 69 N. W. Rep. [N. Dak.], 
570; Machader v.. Williams, 43 N. E. Rep. [0.], 324; Neal 
v. State, 32 Nebr., 120. 

* 39 0 
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NoRVAL, J. 


The Chicago, Rock Island & Pacific Railway Company 
instituted condemnation proceedings in the county court 
to acquire right of way over and across certain real estate 
belonging to J. V. Farwell, Jr. Commissioners were duly 
appointed by the county court to assess the damages, 
who awarded the landowner the sum of $2,200. The rail- 
way company. prosecuted an appeal to the district court, 
where the cause was. tried to a jury, who returned a ver- 
dict in favor of Farwell in a like sum. From the judg- 
ment subsequently entered thereon he prosecuted a peti- 
tion in error to this court, which was sustained, and the 
judgment was accordingly reversed. See Farwell v. Chi- 
cago, R. I. & P. R. Co., 52 Nebr., 614, 58 Nebr., 706. A 
second trial in the district court terminated in a verdict 
and judgment for the landowner for the sum of $4,692.90, 
and the cause is now before us at the instance of the rail- 
way company. 

During the second or last trial of this cause in the court 
below the jury were permitted, and directed, by the court 
to view the premises in controversy, and they were in- 
structed as follows: 

“9, You were sent to view the lots in question, not for 
the purpose of furnishing any evidence to you of their 
value, or that you might in any manner be made wit- 
nesses concerning such value, but for the sole purpose 
that you might thereby be placed in a better position to 
understand the testimony theretofore received. The pur- 
pose of said view is by the law thus limited, and you 
must consider it in no other light or for any other pur- 
pose.” 

An exception was taken by the railway company to 
this paragraph of the charge of the court, and its giving 
is assigned for error in this court. The instruction was 
faulty. The view of the premises was evidence, and it 
was prejudicial error to otherwise instruct the jury. As 
well say that the plans, photographs aud diagrams of a 
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building which have been introduced and allowed to go 
before the jury are not evidence, as to hold that a view 
of the same building by the jurors permitted by the court 
is not evidence. The view of the locus in quo is not al- 
lowed merely to enable the jury better to understand and 
apply the evidence, although many courts have so de- 
cided. There is a sharp conflict in the authorities on the 
subject, but the sounder doctrine is contained in the fol- 
lowing language of Thompsbn on Trials, sec. 893: “There 
is no sense in the conclusion that the knowledge which 
the jurors acquire by the view is not evidence in the case. 
The conception that what a body of jurors see them- 
selves, relevant to the issue to be decided by them, is not 
evidence, but something to be considered by them in 
weighing oral evidence, is nonsense. What they see is 
evidence in a primary sense, and what is detailed to them 
concerning the same subject-matter by witnesses is evi- 
dence?in merely a secondary sense. An objective lesson 
always impresses itself more vividly upon the mind than 
an oral lesson. Such a conclusion is tantamount to say- 
ing that they are to take the trouble of going in a body 
to inspect land, or other material object, out of court, 
and that when they come to make up their verdict they 
must resolutely forget the impressions acquired from. 
such inspection. The conception that a body of free- 
holders, residing in the vicinity, shall view the land in 
controversy, in a proceeding to expropriate it for public 
use, and then shall put out of sight, in making their esti- 
mate of damages, their own knowledge of the value of 
land in that vicinity, applied to the character of the par- 
ticular land as they have observed it, is also nonsense. 
Impressed with this view, the supreme court of Wiscon- 
sin, speaking through Lyon, J., has said: ‘We understand 
that the object of a view is to acquaint the jury with the 
physical situation, condition and surroundings of the 
thing viewed. What they see they know absolutely. Ifa 
witness testified to anything which they know by the evi- 
dence of their senses on the view is false, they are not 
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bound to believe, indeed cannot believe, the witness— 
and they may disregard his testimony, although no other 
witness has testified on the stand to the fact as the jury 
know it to be. For example, if a witness testified that a 
certain farm is hilly and rugged, when the view has dis- 
closed to the jury, and to every juror alike, that it is level 
and smooth, or if a witness testify that a given building 
was burned before the view, and the view discloses that 
it had not been burned—no, contrary testimony of wit- 
nesses on the stand is required to authorize the jury to 
find the fact as it is, in disregard of the testimony given 
_in court. That court accordingly has held that the 
knowledge which the jurors acquire in making the view 
is evidence to be considered by them in assessing dam- 
ages in a proceeding for the condemnation of land for 
public use upon which they may act to the exclusion of 
contradictory evidence; and similar views prevail in 
other jurisdictions.” In Carroll v. State, 5 Nebr., 31, what 
the jury saw in viewing the scene of a crime was con- 
sidered as evidence. Omaha & R. V. R. Co. v. Walker, 17 
Nebr., 432, was a proceeding to assess damages to prop- 
erty appropriated by the railroad company for its right 
of way. One of the grounds relied upon for a reversal 
was that the damages were excessive. Upon this branch 
of the case the court said: “At the request of the plain- 
tiff in error the jury were permitted under proper re- 
strictions to view the right of way across the lands of 
the several defendants, and in what way they were dam- 
aged by the location of the road. Where this is permitted 
it is difficult to review the judgment as being against the 
weight of evidence, because all the. evidence before 
the jury—the view of the premises—cannot from the 
nature of the case be incorporated in the record, and 
in these cases there is no such discrepancy between 
the evidence in the record and the verdict as to jus- 
tify the court in setting them aside, which the court 
would not do unless it was clear that the jury had 
erred.” The principle that a view of the premises 
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by a jury is evidence has been recognized and applied 
by this court in other cases which we will not take the 
time tocite. But it is argued that Neal v. State, 32 Nebr., 
120, sustains the instruction of which complaint is made 
in the case at bar. This contention is not well founded. 
The question herein involved was not passed upon in the 
case to which reference has just been made, but rather 
that a defendant in a criminal case could waive the right 
to be present while the jury are viewing the place where 
the homicide occurred. We are fully convinced that the 
instruction quoted above was erroneous, and should not 
have been given. For this reason the judgment must be 


REVERSED. 


Crry oF KEARNEY V. GEORGE H. DOWNING. 
FED JANUARY 3, 1900. No. 9,069. 


Municipal Corporations: EXPENSES: APPROPRIATIONS. The council of 
a city of the second class, having over 5,000 inhabitants, can not 
lawfully incur expense, or enter into contract therefor, unless 
money has been previously appropriated for that purpose, or the 
expenditure has been previously sanctioned by a majority of 
the electors of the city. 


Error from the district court of Buffalo county. 
Tried below before GREENE, J. Reversed. 


William Gaslin and N. P. McDonald, for plaintiff in 
error. 


Fred A. Nye and EH. Frank Brown, conira. 


NoRVAL, J. 


George H. Downing sued the city of Kearney to re- 
cover for a quantity of coal alleged to have been fur- 
nished by him to the temporary poor in said city. A 
general demurrer to the petition was interposed by the 
defendant, which was overruled by the court below, and 
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the plaintiff obtained judgment, to reverse which is the 
purpose of this proceeding. 

The main proposition argued in the briefs, whether the 
city of Kearney is liable for the relief furnished the tem- 
porary poor within the city, we are unwilling at this time 
to consider or decide, since the question is not presented 
by the record. 

By section 39, chapter 14, article 2, Compiled Statutes, 
it is provided that “the city council shall, within the last 
quarter of each fiscal year, pass an ordinance, to be 
termed the ‘annual appropriation bill,” in which such 
corporate authorities may appropriate such sum or sums 
of money as may be deemed necessary to defray all nec. 
essary expenses and liabilities of such corporation, not 
exceeding in the aggregate the amount of tax authorized 
to be levied during the then ensuing year; and in such 
ordinance shall specify the objects and purposes for 
which such appropriations are made, and the amount 
appropriated for each object or purpose. No further ap- 
propriations shall be made at any other time within such 
fiscal year unless the proposition to make such appropri- 
ation has been first sanctioned by a majority of the legal 
voters of such city, either by a petition signed by them, or 
at a general or special election duly called therefor; and 
all appropriations shall end with the fiscal year for which 
they were made; Provided, That the fund arising from 
‘road taxes,’ as in this chapter provided, shall be deemed 
specially appropriated, and shall not be included in the 
annual appropriation ordinance; And provided further, 
That no warrant shall be drawn, account allowed, or 
debt contracted with reference to such fund unless there 
shall be money in the treasury for the payment thereof; 
And provided further, That nothing herein shall be con- 
strued to prohibit the council from appropriating other 
money in the annual appropriation bill for the use of 
streets, grades, and bridges.” Section 40 of the same 
article and chapter declares: “Before such annual ap- 
propriation bill shall be passed, the council shall prepare 
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an estimate of the probable amount of money necessary 
for all purposes to be raised in said city during the fiscal 
year for which the appropriation is to be made, including 
interest and principal due on the bonded debt and sink-° 
ing fund, itemizing and classifying the different objects 
and branches of expenditures, as nearly as may be, with 
the statement of the entire revenue of the city for the 
previous fiscal year, and shall enter the same at large 
upon its minutes, and cause the same to be published 
four weeks in some newspaper published or of general 
circulation in the city.” Section 41 reads: “The mayor 
and council shall have no power to appropriate, issue, or 
draw any order or warrant on the treasurer for money, 
unless the same has been appropriated or ordered by 
ordinance, or the claim for the payment of which such 
order or warrant is issued has been allowed, according 
to the provisions of this chapter, and appropriations for 
the class or object out of which such claim is payable has 
been made as provided in section 41 (89). Neither the 
city council, nor any department, or officer of the corpo- 
ration, shall add to the corporation expenditures in any 
one year anything over and above the amount provided 
for in the annual appropriation bill for that year, except 
as herein otherwise specially provided; and no expendi- 
ture for any improvement, to be paid for out of the gen- 
eral fund of the corporation, shall exceed in any one year 
the amount provided for such an improvement in the 
annual appropriation bill; Provided, however, That noth- 
ing herein contained shall prevent the city council from 
ordering, by a two-thirds vote, the repair or restoration 
of any improvement, the necessity of which is caused by 
any casualty or accident happening after such annual 
appropriation is made, or, by a like vote, from making 
necessary appropriations for quarantine or hospital pur- 
poses in case of the outbreak of virulent epidemic or con- 
tagious disease. The city council may, by a like vote, 
order the mayor to borrow a sufficient sum to provide 
for the expense necessary to be incurred in making any 
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repairs or restoration of-improvements, the necessity of 
which has arisen, as is last above mentioned, for a space 
of time not exceeding the close of the next fiscal year, 
. which sum and interest shall be added to the amount 
authorized to be raised in the next general tax levy, and 
embraced therein. Should any judgment be obtained 
against the corporation, the mayor, under the sanction of 
council, may borrow a sufficient amount to pay the same, 
for a space of time not exceeding the close of the next 
fiscal year, which sum and interest shall, in like manner, 
be added to the amount authorized to be raised in the 
general tax levy of the next year, and embraced therein.” 
Section 42 follows: “Sec. 42. No contract shall be here- 
after made by the city council or any committee or mem- 
ber thereof; and no expense shall be incurred by any of 
the officers or departments of the corporation, whether 
the object of the expenditure shall have been ordered by 
the city council or not, unless an appropriation shall 
have been previously made concerning such expense, ex- 
‘cept as herein otherwise expressly provided.” 

There is no averment in the petition to the effect that 
the city of Kearney, by ordinance or otherwise, had made 
an appropriation of any sum of money to be devoted to 
the relief of the temporary poor within the city, or for 
any other purpose. Therefore, under the provisions of 
the statute quoted, the city of Kearney could not law- 
fully incur an indebtedness for relief furnished its tem- 
porary poor. See City of Blair v. Lantry, 21 Nebr., 247; 
McHlhinney v. City of Superior, 832 Nebr., 744. It is strenu- 
ously insisted that this question was not presented to 
the trial court, and for that reason is not available here. 
The point was sufficiently raised by the general demurrer 
to the petition. For the reason stated, the judgment of 
the district court is reversed, and the cause remanded. 


REVERSED AND REMANDED. 


Geo 
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, 


CHARLES C. PARMELE BT AL., APPELLEES, V. EMMA C. M. 
SCHROEDER ET AL., APPELLEES, AND JOHN LINDER ET 
AL,, APPELLANTS. . 


Anna M. DEWEY, APPELLEB, V. Emma C. M. SCHROEDER 
ET AL., APPELLEES, AND JOHN LINDER ET AL., APPEL- 


LANTS. 
FILED JANUARY 3, 1900. No. 9,084. 


1. Mortgage Foreclosure: DECREE: DEriciency. In an action of fore- 
closure the decreé in personam does not become final until after 


the sale of the property and entry of judgment for the de- 
ficiency. : 


2. 


EXcEPTIONS TO APPRAISEMENT: APPEAL. 
In 2 foreclosure suit, a defendant ‘who is adjudged liable for any 
deficiency remaining after a sale of the property may file ex- 
ceptions to the appraisement without forfeiting his right to 
appeal from the final judgment in the case. 


3. Final Order. A decree is not final, if anything remains to be done 
by the court before it can be executed. 


4. Decree of Foreclosure: DEFICIENCY: APPEAL: DisMissaL. An ap- 
peal from a decree of foreclosure by a defendant who objects 
only to the entry of a deficiency judgment against him is pre- 
mature, if taken before the rendition of such judgment. * 


Apprau from the district court of Cass county. Heard 
below before Ramsey, J. Appeal dismissed. 


Morris & Marple, E. E. Aylesworth, Duffie, Gaines & Kelby, 
Duffie & Van Dusen and A. N. Sullivan, for appellants. 


Jesse L. Root, Byron Clark, C. A. Rawls, Allen Beeson and 
R. B. Windham, contra. 


SULLIVAN, J. 


These actions, which have been consolidated and are 
submitted together, were instituted in the district court 
of Cass county to foreclose real estate mortgages exe- 
cuted by Fred and Emma Schroeder. Renneau, Linder 
and Hahn were made defendants, on the theory that they 
had purchased the mortgaged premises of the Schroeders, 
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and had, as a part of the transaction, assumed and agreed 
to pay the several items of indebtedness secured by the 
mortgages. The trial court rendered a decree of foreclos- 
ure in the usual form, and at the same time fixed and 
established the liability of appellants for any deficiency 
remaining after the sale of the property and the due ap- 
plication of the proceeds. The appellants contend that 
they never accepted a deed from the Schroeders for the 
property covered by the mortgages in suit, and that they 
have, therefore, no interest in such property. They find 
no fault with the decree of foreclosure, and only ask for 
a reversal of the judgment so far as it makes a possible 
deficiency a personal charge against them. 

The first question for decision is whether the appel- 
lants have, by their conduct, forfeited their right to pros- 
ecute an appeal in this case. We think they have- not. 
It is true that they, or at least one of them, filed excep- 
tions to the appraisement of the property, which was 
made for the purpose of a sale under the decree of fore- 
closure. These exceptions were called to the attention 
of the court by counsel for appellees, at whose instance 
the appraisement was set aside as being too low. It is 
now contended that the filing of the exceptions to the ap- 
praisement was an assertion of ownership of the property, 
which precludes an appeal grounded on a disclaimer 
of such ownership. We are not able to perceive why 
appellants might not, with propriety, suggest to the 
court that the property about to be sold under the decree 
of foreclosure had not been fairly appraised; and we do 
not see any good reason for holding that such suggestion 
should be regarded as a conclusive admission of owner- 
ship. See Tama County v. Melendy, 55 Ia., 395; Barker v. 
White, 58 N. Y., 204. 

The next question to be decided is whether the judg- 
ment appealed from is final. We think it is not. We 
think the appeal is premature, and that it must be dis- 
missed. In Dainese v. Kendall, 119 U.S., 53, Chief Justice 
Waite observed: “The authorities are uniform to the 
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effect that a decree to be final for the purposes of an ap- 
peal must leave the case in such a condition that, if there 
be an affirmance here, the court below will have nothing 
to do but execute the decree it has already entered.” If 
there be a deficiency in this case, the judgment already 
rendered against the appellants can not be enforced by 
execution, or otherwise, without a further judicial order. 
The court will be obliged to ascertain the amount of the 
deficiency, and render a judgment therefor after the exe- 
cution of the decree of foreclosure. The point has been 
already definitely settled by this court in MJillard v. Par- 
_ sell, 57 Nebr., 178. We are inclined to think, after ex- 
amining the record, that the judgment against appel- 
lants is not supported by sufficient evidence; but we can 
not, at this time, dispose of the case on the merits. The 
appeal is 


DISMISSED. 
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FILep JANUARY 3, 1900. No. 9,066. 


1. Trusts: Insuncrion: Action on Bonn. A trustee of an express 
trust, who was restrained with respect to matters concerning the 
trust estate, may maintain an action on the bond given in the 
injunction suit in which he is named as the obligee. 


2, Parties to Actions: DErENDANTS: JOINT DEBTORS. In an action 
against joint debtors the plaintiff, unless the court otherwise 
direct, may proceed against such of the defendants as have been 
served with process. 


3. Injunction: DISSOLUTION: DAMAGES: ATTORNEYS’ FrEes. Where the ; 
hearing of an application for a temporary injunction has been 
unreasonably postponed, attorneys’ fees necessarily incurred 
in effecting a dissolution of a restraining order are a proper 
element of damage in case it is determined that the restraining 
order should not have been allowed. 


4. Bonds: Execution: Surettrs. A bond, voluntarily given, is not 
rendered void because of the fact that it was signed by one 
surety when the order was that it be executed by “sureties.” 


§. Injunction: DismissaL; Suit on Bonp, The voluntary dismissal of 
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an injunction suit by the plaintiff gives the defendant the right 
to maintain an action on the injunction bond. 


6. Bonds: DELIVERy. In the absence of evidence to the contrary, it 
will be presumed that the delivery of a bond was unconditional. 


In the absence of proof that a bond was delivered 
in violation of an express or implied condition, the bond is ef- 
fective for the purpose for which it was delivered. 


Error from the district court of Douglas county. 
Tried below before SLABAUGH, J. Jteversed. 


Montgomery & Hall, for plaintiff in error. 
Houard B. Smith, contra. 


SULLIVAN, J. 


Samuel A. Lewis and Helen A. Lewis brought suit in 
the district court of Douglas county to enjoin Charles 
L. Gyger from prosecuting against them an action for 
the unlawful detention of real property. A restraining 
order was allowed on condition that the Lewises should 
give a bond in the sum of $250, with sureties to be ap- 
proved by the clerk of the court. In compliance with 
this order, and on the day it was made, a bond, of which 
the following is a copy, was executed, approved and filed 
with the papers in the case: ; 

“Whereas, Samuel A. Lewis, Helen A. Lewis, has ob- 
tained an order of injunction against Charles L. Gyger 
in an action pending in the district court for the county 
of Douglas wherein the said Samuel A. Lewis, Helen A. 
_ Lewis is plaintiff, and the said Charles L. Gyger, et al., 
are defendants, on his giving an undertaking to the said 
defendant in the sum of $250.00: 

“Now, therefore, we, Samuel A. Lewis, Helen A. Lewis, 
principals, and Charles R. Courtney, surety, hereby un- 
dertake that the said Samuel A. Lewis, Helen A. Lewis, 
plaintiff, will pay to the said Charles L. Gyger, defend- 
ant, all damages which the said defendant may sustain 
by reason of the issuing of said injunction not exceeding 


VoL. 59] JANUARY TERM, 1900. 557 
Gyger v. Courtney. 


$250,00, if it shall be finally decided that the said injunc- 
tion ought not to have been granted. 
“SAMUEL A. LEWIS, 
“HELEN A. LEWIS, 
“By F. A. BROGAN, Attorney. 
“CHARLES R. COURTNEY.” 

The hearing of the application for a temporary injunc- 
tion was fixed for December 23, 1893. On December 7, 
Gyger filed a motion to dissolve the restraining order. 
This motion was heard on December 22 and 23; but there 
was, so far as the record shows, no final disposition of it. 
It appears, however, that on the day last mentioned a 
temporary injunction was allowed on condition that the 
Lewises should give a bond forthwith in the sum of 
$2,000. This order was in effect, and was doubtless in- 
tended to be, a denial of the application to vacate the 
restraining order. No bond having been given as re- 
quired by the order of December 23, there was entered, on 
December 27, an order dissolving the restraining order; 
and afterwards, on May 6, 1894, the action was dismissed 
on the motion of the Lewises. The present action, which 
is grounded on the bond above set out, was instituted by 
Gyger against Samuel A. Lewis, Helen A. Lewis and 
Charles R. Courtney, to recover damages alleged to have 
been sustained by reason of the wrongful issuance of 
the restraining order. The summons issued for the Lew- 
ises not having been served, the action proceeded against 
Courtney alone. The trial court found the issues in favor 
of the defendant, and rendered judgment accordingly. 
The plaintiff brings the record here for review. 

One contention of the defendant is, that the plaintiff 
_can not recover, because he is not the real party in inter- 
est. Accordivg to the evidence, he holds the legal title 
to the property involved in the action in which the bond 
in suit was given. He is also the obligee named in the 
bond, and is, therefore, under the plain terms of section 
32 of the Code of Civil Procedure, entitled to maintain an 
action upon it in his own name. Courtney’s undertaking 
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will be satisfied, when he shall have paid Gyger the dam- 
ages resulting from the wrongful issuance of the restrain- 
‘ing order. 

‘Another contention of the defendant is that the judg- 
ment is right and should be affirmed, because there is 
no several liability on the bond. The action was, in form, 
against the principals and the surety. Process issued 
for all the defendants, but was not served on the Lewises 
because, according to the return of the officer, they could 
not be found in Douglas county. Under these circum- 
stances, it was entirely proper to proceed against Court- 
ney alone. See Code of Civil Procedure, sec. 84; Fox v. 
Abbott, 12 Nebr., 328. 

A further argument of the defendant in support of the 
judgment in his favor is that there is no proof of any 
damage sustained by the plaintiff. This contention is 
grounded chiefly on the decision in Carnes v. Heimrod, 45 
Nebr., 364. In the first point of the syllabus of that case 
it is said: “Attorney’s fees, ordinarily, are not recovera- 
ble in this state for services rendered in an attempt to 
dissolve a temporary restraining order pending the hear- 
ing of a motion to allow a temporary injunction.” The 
office of a restraining order is to prevent action on the 
part of the defendant until both parties can be heard 
on the application for a temporary injunction. The prac- 
tice being to hear such applications at the earliest prac- 
ticable moment, there will, ordinarily, be no occasion for 
a motion to dissolve the restraining order. But, if the 
hearing of the application for a temporary injunction be 
unreasonably postponed, as it was in this case, we think 
the party on whom the restraint has been imposed is jus- 
tified in moving to dissolve the order; and that all rea-_ 
sonable expense incurred in the matter, including at- 
torney’s fees, may be recovered in an action on the bond. 
But, aside from the evidence in regard to the attorney’s 
fees, there was proof of other damages exceeding the 
penalty of the bond. The restraining order prevented 
Gyger, for nearly three weeks, from obtaining possession 
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of property having an estimated rental value of $500 per 
month. As no effective temporary injunction was ever 
granted, and as the action was eventually abandoned and ~ 
dismissed, it is plain, both on principle and authority, 
that the restraining order was wrongfully allowed. In 
other words, it has been conclusively settled—it has 
been, in the language of the bond, “finally decided”— 
in the injunction case, that the order preventing Gyger 
from proceeding with the action to obtain possession of 
his property was granted in violation of his rights. See 
Gibson v. Reed, 54 Nebr., 809; Smith v. Gregg, 9 Nebr., 212; 
Omaha Lithographing Co. v. Simpson, 29 Nebr., 96; Mitchell 
v. Sullivan, 30 Kan., 231; Swan v. Timmons, 81 Ind., 243; 
Richardson v. Allen, 74 Ga., 719; Asevado v. Orr, 100 Cal., 
293; Apollinaris Co. v. Venable, 186 N. Y., 46. In 10 
Ency. Pl. & Pr., 1124, the rule upon this subject is thus 
stated: “The voluntary dismissal of the action by the 
plaintiff has the same effect, as regards the defendant’s 
right to enforce the bond, as a decision of the court that 
the plaintiff was not entitled to the injunction.” 

It is finally contended by the defendant that the bond 
in suit is void, because it does not meet the requirements 
of the order of the court. The order in question directed 
that an undertaking be given with “sureties,” and it is 
quite possible that Gyger, for whose benefit the order 
was made, might have insisted on a strict compliance 
with its terms. But, if the obligation was voluntarily 
delivered, and was accepted by the clerk of the district 
court, it became a binding contract, which the obligee is 
entitled to enforce. See Cutler v. Roberts, T Nebr., 4. 
Although possibly defective, the instrument was not 
void; and, if objection had been made to it on the ground 
that it had been executed by only one surety, the court 
might have permitted the defect to be cured by amend- 
ment. See State v. Russell, 17 Nebr., 201. 

It is said that the bond was handed by Courtney to 
Mr. Brogan, attorney for the Lewises, to be delivered 
only on condition that it should be first signed by an- 
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other surety. In the absence of evidence, the presump- 
tion is that the delivery was unconditional; and it is for 
the defendant to plead and prove the contrary. See Hart 
v. Mead Inv. Co., 53 Nebr., 153; Owen v. Udall, 39 Nebr., 
14; Mullen v,. Morris, 43 Nebr., 596; Brumback v. German 
Nat. Bank, 46 Nebr., 540. There was in this case neither 
averment nor proof that the bond was delivered to the 
clerk of the district court in violation of any express or 
implied condition. The instrument was signed to enable 
the Lewises to obtain the restraining order; and it was 
handed to their attorney without any limitation upon 
his authority to use it for that purpose. Courtney did 
not know that the order required two sureties, and he 
received no assurance that another surety would sign 
it with him. He might have had some vague expectation 
that another person would share the risk which he as- 
sumed; but that fact was unimportant. It did not make 
the delivery to Mr. Brogan a conditional one. The result 
of the adjudged cases on the subject of the delivery of 
bonds by sureties to their principals is thus stated in the 
note to Guild v. Thomas, 25 Am. Rep. [Ala.], 703: “The 
mere faith on the part of the obligor signing the bond, 
and the assurance to him by others, that other persons 
named, or not named, in the bond are also to execute it, 
is not enough to release him in case this assurance is 
not fulfilled; there must at least be a delivery by him 
upon the express condition that the others shall also 
execute it.” The judgment of the district court is re- 
versed, and the cause remanded for further proceedings. 


REVERSED AND REMANDED, 
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Karu LEY v. ADAM PILGER ET AL. 
FILED JANUARY 3,1900. No. 9,065. 


1, Summons: RETURN Day. A summons in which an erroneous return 
day is inserted is irregular, but not void. 


2. : MoTION TO QuASH. In such case a defendant, on 
whom such erroneous summons has been served, should, if he 
desire to take advantage of the defect, move to quash the writ. 

3. : JURISDICTION: JUDGMENT. Where a court obtains jurisdic- 


tion of a party by the service of a defective summons, the judg- 
ment rendered is not void. 


4, : JUDGMENT: CORRECTION. The right to correct an erroneous 


judgment, arising from the service of defective process, rests, in 
the first instance, with the court out of which the process issued. 


Error from the district court of Stanton county. 
Tried below before EVANS, J. Affirmed. 


Brome & Burnett, for plaintiff in error. 
John A, Ehrhardt, contra. 


SULLIVAN, J. 


Adam Pilger and Fred Feyerherm sued Karl Ley in 
the county court of Stanton county to recover $280, 
claimed to be due upon a note and account. The sum- 
mous was issued and served on April 21, and was made 
returnable on the first day of the following month, which 
was the first day of the May term. The defendant made 
no appearance in the action, and on May 2 judgment was 
rendered against him by default. He afterwards prose- 
cuted error to the district court, where the judgment of 
the county court was affirmed. We are of opinion that 
the judgment of affirmance is right, and that there is 
no error in the record brought here for review. The case 
being within the enlarged jurisdiction of the county 
court, the issuance, service and return of the summons 
was regulated by section 8, chapter 20, Compiled Stat- 
utes, 1899, which is as follows: “In all cases commenced 

40 
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in said courts wherein the sum exceeds the jurisdiction 
of a justice of the peace, it shall be the duty of the county 
judge to issue a summons, returnable on the first day of 
the next term of said court, if there be ten days interven- 
ing between the issuance of the summons and the first 
day of the term, and if not, then to be made returnable 
on the first day of the next term thereafter, which sum- 
mons shall be directed and delivered to the sheriff or any 
constable of said county, and the sheriff or constable 
shall serve the same upon the defendant as in other civil 
cases, at least ten days before the return day thereof. 
When the summons has not been served ten days before 
the first day of the term, the cause shall stand continued 
until the next regular term of said court, and shall then 
stand for trial, without further notice to the defendant.” 
Only nine days intervened between the 21st day of April 
and the first day of the May term, and, therefore, under 
the provisions of the section quoted, the summons should 
have been made returnable on the first Monday in June. 

It is contended by counsel for Ley that the process 
issued by the county judge was unauthorized and void; 
that the county court did not acquire jurisdiction of the 
person of the defendant, and that the judgment pro- 
nounced is a nullity. The opinion in Crowell v. Galloway, 
3 Nebr., 215, contains some expressions which seem to 
countenance the claim that the commission of @n error 
in fixing the answer day or the return day of a summons, 
would make the writ void; but no such question was 
decided in that case. In Clough v. McDonald, 18 Kan., 114, 
and in Swerdsfeger v. State, 21 Kan., 475, it was held 
that the insertion of an erroneous return day in a sum- 
mons renders the process irregular, but not void. This 
we think the correct doctrine. The same conclusion was 
reached in Granger v. Judge, 44 Mich., 384; Gribbon v. 
Freel, 983 N. ¥., 93; Stilwell v. Swarthout, 81 N. Y., 109, 
and Ziegenhager v. Doe, 1 Ind., 296. There are cases hold- 
ing that such process is void, and not merely irregular; 
but the reasoning upon which they rest is not at all con- 
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vincing, and we must decline to follow them. If a party 
has been served with summons, he should not be permit- 
ted to disregard it altogether because the answer day 
named is either too near or too remote, or because the 
officer is given less time to make the service than the law 
allows. If the writ is not in strict conformity with the 
statute, the right of the defendant is to appear specially, 
and move to quash it. See Roggencamp v. Moore, 9 Nebr., 
105. Since there was, in this case, no ruling on a motion 
to quash the summons, the defendant’s only ground of 
complaint is that the judgment against him was prema- 
turely rendered. The right to correct this error belonged, 
in the first instance, to the county court, and could not 
be raised, primarily, in the district court. The matter is 
governed by sections 597 and 598 of the Code of Civil Pro- 
cedure, which are as follows: 

“Sec. 597. A mistake, neglect, or omission of the clerk 
shall not be a ground of error, until the same has been 
presented and acted upon in the court in which the mis- 
take, neglect, or omission occurred. 

“Sec. 598. Rendering judgment before the action stood 
for trial according to the provisions of this code, shall 
he deemed a clerical error.” 

The attention of the county court not having been 
called to the error committed by it in rendering judgment 
against the defendant at the May term, its action in the 
premises can not be reviewed. The judgment is 


AFFIRMED. 


JOSEPH R. WEBSTER, ADMINISTRATOR, V. CITY OF 
HASTINGS. 


Firep JANuARY 3, 1900. No. 10,935. 


4. Statutes: AUTHENTICATION: EvIDENCE. The due authentication and 
enrollment of a statute affords only prima facie evidence of its 
passage, 

; EVIDENCE oF ENACTMENT: JoURNALS. The legislative jour- 
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nals may be examined for the purpose of ascertaining whether 
a measure was enacted in the mode prescribed by the constitu- 
tion. 


If the entries found in the legislative jour- 
nals explicitly and unequivocally contradict the evidence fur- 
nished by the enrolled bill, the former will prevail. 


4. : : . The legislative journals, kept in obedience 
to the command of the constitution, are the best evidence of 
what afiirmatively appears in them regarding the enactment of 
a law. 


5. 


: SUBJECTS AND TITLES OF BiLts. The provision of section 
11, article 3, of the constitution, that “No bill shall contain 
more than one subject, and the same shall be clearly expressed 
in its title,” is intended to prevent surreptitious legislation, aud 
forbids amendatory legislation foreign to the subject o* the 
original act, and which would not be embraced in thé litle 
thereof. 


: AMENDMENT OF CITY CHARTER. Chapter 14, Session Laws 
of 1885, is void as amendatory legislation not covered by the title 
of the original act. 


6. 


7. Action for Personal Injuries: ABATEMENT. A pending action for 
personal injuries does not abate by the death of the plaintiff. 


Error from the district court of Kearney county. 
Tried below before BEALL, J. Reversed. 


Joseph R. Webster and Halleck I’. Rose, for plaintiff in 
error: 


The legislature has no power to change the scope or 
effect of prior legislation by amending the title of an act 
passed by a former legislative assembly. See People v. 
McCallum, 1 Nebr., 182; State v. Stewart, 52 Nebr., 243; 
Ballou v. Black, 17 Nebr., 391. 

No act with the title “An act to amend the title and 
sections one (1), two (2), three (3), and four (4) [of chapter 
sixteen (16)] of an act entitled ‘An act to provide for or- 
ganization, government, and powers of cities of the sec- 
ond class having over ten [or two] thousand inhabitants,’ 
approved March Ist, 1883,” ever passed cither house of 
the legislature, and therefore there is no such a law. See 
State v. McLelland, 18 Nebr., 236; State v. Robinson, 20 
Nebr., 96; State v. Licdtke, 9 Nebr., 462; In re Groff, 21 
Nebr., 647. 
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The purpose of the act of 1885 was to provide for or- 
ganization of cities of population between 5,000 and 
10,000—a subject not expressed by the title. The act 
is, therefore, void. See Sheasley v. Keens, 48 Nebr., 64; 
State v. Board of County Commissioners, 47 Nebr., 428; 
Weigel v. City of Hastings, 29 Nebr., 384; Touzalin v. City 
of Omaha, 25 Nebr., 817; State v. Tibbets, 52 Nebr., 228; 
Douglas County v. Hayes, 52 Nebr., 191. 

The new matter introduced by amendment is not ger- 
mane to the act amended, and is inconsistent with the 
title of the act. See State v. Lancaster County, 6 Nebr., 
484; Burlington & M. RK. R. Co. v. Saunders County, 9 Nebr., 
511; Lx parte Thomason, 16 Nebr., 238; Holmburg v. Hauck, 
16 Nebr., 340; State v. Pierce County, 10 Nebr., 477; Muller 
v. Hurford, 11 Nebr., 381. 

The amending act of March 5, 1885, under which de- 
fendant claims its corporate powers, is not complete in 
itself, and is in conflict with the act of March 1, 1879, 
which is not amended or repealed. It is, therefore, un- 
constitutional. See State v. Board of Commissioners, 47 
Nebr., 438; State v. Cobb, 44 Nebr., 438; In re House Roll 
284, 31 Nebr., 509; State v. Corner, 22 Nebr., 272; Smails 
v. White, 4 Nebr., 357; Sovereign v. State, 7 Nebr., 413. 


L. J. Capps and John CO. Stevens, contra: 


In arguing that the act is constitutional, reference 
was made to the following cases: Miller v. Hurford, 13 
Nebr., 14; State v. Ream, 16 Nebr., 681; State v. Abbott, 
80 N. W. Rep., 499; Lane v. Harris, 16 Ga., 217; Le- 
land v. Wilkinson, 6 Pet. [U. 8.], 317; Albrittin v. Hunts- 
ville, 60 Ala., 486; Payne v. Treadwell, 16 Cal., 221; We- 
tumpka v. Wetumpka Wharf Co., 63 Ala., 611; Montgomery 
v. Hughes, 65 Ala., 201; State v. Murfreesborough, 11 
Humph. [Tenn.], 217; Beasley v. Beckley, 28 W. Va., 81; 
Sipe v. Holliday, 62 Ind., 4; Town of Albion v. Hetrick, 90 
Ind., 545; Bellmont v. Morrill, 69 Me., 314; People v. Ma- 
haney, 18 Mich., 481; Board of Commissioners v. Heenan, 
2 Minn., 336; State v. Clare, 5 Ia,, 509; Daidee v. State, 58 

-Ind., 333; Girard v. Philadelphia, 7 Wall. [U. §.], 1. 
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Foxworthy’s death abated the action. See Burlington 
& M. R. R. Co. v. Crockett, 17 Nebr., 570; Mobile Life Ins. 
Co. v. Brame, 95 U. S., 759; Lawrence v. Martin, 22 Cal., 
173; Comegys v. Vasse, 1 Pet. [U. 8.], 193; Indianapolis & 
St. L. R. Co. v. Stout, 53 Ind., 143; McCurley v. McCurley, 60 
Md.. 185; Russell v. Sunbury, 37 O. St., 372. 


SULLIVAN, J. 


This case, after having experienced more than the or- 
dinary vicissitudes of litigation, has now practically 
reached the end of its changeful career. At the last trial 
in the district court the jury found that Foxworthy had 
been injured through the culpable omission of the city 
of Hastings to keep its streets free from obstructions and 
fit for use. There was a general verdict fixing the amount 
of plaintiff’s recovery at the sum of $4,734.16, and a spe- 
cial finding to the effect that there was no legal excuse for 
Foxworthy’s failure to file his claim for damages with the 
city clerk within six months from.the date of the acci- 
dent. The court denied plaintiff’s motion for judgment 
on the verdict, and, on the assumption that the special 
finding was inconsistent with the general verdict, gave 
judgment for the defendant. It is alleged in the petition 
in error, and argued by counsel for plaintiff, that there 
was no law requiring Foxworthy to-file his claim for 
damages with the city clerk, and that the special finding 
of the jury is, therefore, without controlling force and 
altogether immaterial. The question thus raised is the 
constitutionality of chapter 14 of the Session Laws of 
1885. The legislature, in 1883, passed an act entitled 
“An act to provide for the organization, government and 
powers of cities of the second class having more than ten 
thousand inhabitants.” The first section of the act de- 
clared (Session Laws. 1883, ch. 16): “That all cities in 
this state having more than ten thousand, and less than 
twenty-five thousand, inhabitants shall be governed by 
the provisions of this act.” Section 34 of the act of 1883, 
as amended by chapter 15 of the Session Laws of 1885, re- 
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quired notice of claims for damages, resulting from per- 
sonal injuries, to be filed with the city clerk within six 
months from the time such injuries were sustained. 
Chapter 14 of the Session Laws of 1885, as enrolled and 
signed by the governor, was entitled “An act to amend 
the title and sections 1, 2, 3, and 4 of an act entitled: ‘An 
act to provide for the organization, government, and 
powers of cities of the second class having more than ten 
- thousand inhabitants,’ approved March 1st, 1883.” The 
first section assumes to amend the title of the original act 
so as to read: “An act to provide for the organization, 
government, and powers of cities of the second class hav- 
ing more than five thousand inhabitants.” The second 
section purports to amend section 1 of the original act so 
as to read: “That all cities of the second class having 
more than five (5,000) thousand inhabitants and less than 
twenty-five (25,000) thousand inhabitants shall be gov- 
erned by the provisions of this act.” Foxworthy was in- 
jured in 1886, so that, if the amendatory act last men- 
tioned is valid, he can not recover; but if the act is void, 
there was no law requiring notice, and the finding of the 
jury upon that subject presents no legal obstacle to a 
judgment on the verdict. 

One of the contentions of counsel for the plaintiff is 
that the act in question is void, because its present title 
is substantially different from the title under which it 
passed the legislature. Without giving in detail the his- 
tory of the measure as disclosed by the legislative jour- 
nals, and taking no account of an obvious, clerical mis- 
take, it may be said that the bill, during its entire pro- 
gress through the house and senate,-and up to the time 
of its enrollment, was invariably designated and referred 
to as “A bill for an act to amend sections one (1), two (2), 
three (3), and four (4) of chapter sixteen (16) of ‘an act 
entitled an act to provide for the organization, govern- 
ment and powers of cities of the second class having more 
than ten thousand inhabitants,’ approved March 1, 1883.” 
The present title of the act, namely, “An act to amend 
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the title and sections one (1), two (2), three (8), and four 
(4) of an act entitled ‘an act to provide for the organiza- 
tion, government and powers of cities of the second class 
having more than ten thousand inhabitants, approved 
March 1, 1883,” is first mentioned in the report of the 
house committee on engrossed and enrolled bills an- 
nouncing the enrollment of the measure. That the title 
was changed by inserting therein the words “the title 
and” after the bill had passed the legislature, and while ~ 
it was being prepared for the signature of the executive, 
is a conclusion that can not be avoided without disre- 
garding entirely the evidence of the legislative journals. 
This, under what is now the settled doctrine of this court, 
we can not do. The rule established by our former de- 
cisions is that the due authentication and enrollment of 
a statute affords only prima facie evidence of its passage; 
and that the legislative journals may be examined for 
the purpose of ascertaining whether the measure was 
enacted in the mode prescribed by the constitution. If 
the entries found in the journals explicitly and unequivo- 
cally contradict the evidence furnished by the enrolled 
bill, the former will prevail. The journals, being the 
records of legislative proceedings kept in obedience tu 
‘the command of the constitution, are considered the best 
evidence of what affirmatively appears in them regarding 
the enactment of laws. See State v. MeLelland, 18 Nebr.. 
286; In re Granger, 56 Nebr., 260; State v. Francis, 26 
Kan., 724; Illinois C. R. Co. v. People, 148 TIL, 484; Mera- 
cle v. Down, 64 Wis., 323; State v. Platt, 2S. Car., 150; Os- 
burn v. Staley, 5 W. Va., 85; People v. Mahaney, 13 Mich.., 
481; Spangler v. Jacoby, 14 Tll., 297; People v. Starne, 35 
T., 121. 

As the original and only legitimate title of chapter 14 
of the Session Laws of 1885 was clearly not broad enough 
to cover legislation amending the title to chapter 16 of 
the Session Laws cf 18838, we shall, in the further con- 
sideration of this case, deal with the former act under 
its proper title—the title by which it became known 
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during its passage through both branches of the legis- 
lature. Leaving out of view, then, the spurious portion 
of the title, and the first section of the act, the question 
for determination is this, was it competent for the legis- 
lature to make the provisions of an act entitled “An act 
to provide for the organization, government and powers 
of cities of the second class having more than ten thou- 
sand inhabitants,” applicable to cities having less than 
ten thousand inhabitants by an enactment, the object of 
which, as expressed in the title, was to amend the first 
four sections of the original law? To prevent surrepti- 
tious legislation the constitution declares: “No bill shall 
contain more than one subject, and the same shall be 
clearly expressed in its title.’ See Constitution, art. 3, 
sec.11. This provision of the supreme law forbids amend- 
atory legislation which is foreign to the subject of the 
original act, and which would not be embraced within 
the title thereof. Ifthe amendatory law might have been 
made a part of the original act at the time it was passed, 
‘it is valid; otherwise, it is not. “Whatever might have 
been enacted under the title of the former statute, and 
nothing more beyond it,” says Laks, J., in Burlington & 
M. R. R. Co. v. Saunders County, 9 Nebr., 507, “could 
rightly be included in the amendatory act.”- A like ex- 
pression is found in State v. Pierce County, 10 Nebr., 476. 
And to the same effect are People v. Gadway, 61 Mich., 285, 
and Roby v. Sheppard, 42 W. Va., 286. It would hardly 
be contended, in view of the decisions here and elsewhere, 
that an original act which, according to its title, related 
exclusively to cities having more than ten thousand in- 
habitants, might embrace legislation affecting cities hav- 
ing less than ten thousand inhabitants. See Sheasley v. 
Keens, 48 Nebr., 57; State v. Board of County Commission- 
ers, 47 Nebr., 428; Weigel v. Hastings, 29 Nebr., 379; 
Touzalin v. Omaha, 25 Nebr., 817; State v. Tibbets, 52 Nebr., 
228; Adams v. San Angelo W. W. Co., 86 Tex., 485; State 
v. Trenton, 53 N. J. Law, 566; Shelton v. State, 96 Tenn., 
521. The restrictive title would, in such case, clearly ex- 
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clude from the operation of the law all cities having a 
population of less than ten thousand. And it is equally 
clear that an act purporting merely to amend such a law 
would furnish no indication that the amendatory legis- 
lation was dealing with a different class of cities. For 
these reasons we conclude that the act of 1883 was not 
applicable to the city of Hastings, and that Foxworthy 
was, therefore, under no legal obligation to file notice 
with the city clerk of his claim for damages. 

Another question discussed at some length and with 
much ingenuity, in the brief of counsel for the defend- 
ant, relates to the power of the court to revive the action 
in the name of Webster, as administrator of Foxworthy’s 
estate. Without stopping to inquire whether that point 
is properly presented by the record before us, we will 
say that, in our opinion, section 455 of the Code of Civil 
Procedure leaves no room to doubt the right of the 
plaintiff, in his representative capacity, to prosecute the 
‘action to judgment. The section referred to is as fol- 
lows: “Sec. 455. No action pending in any court shall 
abate by the death of either or both the parties thereto, 
except an action for libel, slander, malicious prosecution, 
assault, or assault and battery, for a nuisance, or against 
a justice uf the peace for misconduct in office; which 
shall abate by the death of the defendant.” Foxworthy 
had a right of action against the defendant for a personal 
injury occasioned by the city’s negligent omission of duty. 
He had, at the time of his death, a suit pending for the 
enforcement of that right. The section quoted declares, 
in plain terms, that suits instituted to redress a particu- 
lar class of wrongs, among them being certain injuries 
to the person and reputation, shall abate by the death 
of the defendant; but that no other pending action shall 
abate for any cause. The language employed by the 
legislature is so clear that it requires no construction. 
The meaning of the law, as applied to this case, would not 
be more evident had it said in so many words that an ac- 
tion for a personal injury caused by the negligence of the 
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defendant shall not abate by the death of the plaintiff. To 
sustain the contention of counsel for the city, that the 
death of a party abates all pending actions except those 
brought for the vindication of some right covered by the 
provisions of section 454 of the Code, would be to annul 
completely the provisions of section 455. 

As a result of the conclusions reached upon the ques- 
tions considered, the judgment in favor of the city is re- 
versed, and the cause remanded, with direction to the 
district court to render judgment on the general verdict 
in favor of the plaintiff for $4,734.16, and costs. 


REVERSED AND REMANDED. 


GEORGE W. ScoTt, APPELLANT, V. SOCIETY OF RUSSIAN 
ISRAELITES ET AL., APPELLEES. 


FILED JANUARY 24,1900. No. 9,113. 


1. Religious Societies: PRopERTY: Taxation. Property used directly, 
immediately and exclusively for religious purposes is exempt 
from taxation, without regard to the question of absolute own- 
ership. 

2. Bill of Exceptions: Omrssions: Review. Where, upon an inspection 
of a bill of exceptions, palpable omissions appear, as that cer- 
tain exhibits introduced are not incorporated therein, the re- 
viewing court will not pass upon the sufficiency of the evidence 
to sustain the finding below. 

3. Landlord and Tenant: PayMENT oF Vorp Taxes. A tenant, by 
assuming in a lease the payment of taxes which shall be subse- 
quently levied upon the demised premises, does not thereby 
obligate himself to pay any taxes which may be illegal and void. 


AppraL from the district court of Douglas county. 
Heard below before Kurysor, J. Affirmed. 


W. A. Saunders, for appellant. 
Will H. Thompson and D. W. Merrow, contra. 
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NorVAL, ©. J. 


This suit was instituted in the court below by George 
W. Scott to foreclose a tax certificate upon the west halt 
lot 7, block 738, in the city of O.iaha, for the taxes of 1889, 
and for state, county and city taxes subsequently paid 
by the tax purchaser. At the time the 1889 taxes were 
levied, as well as when the tax sale occurred, the premises 
were owned by one David H. Bowman, who, on February 
20, 1889, executed a lease therefor to the defendant, the 
Society of Russian Israelites, for the term of ten years, 
the lessee agreeing to pay, in addition to the monthly 
rental agreed upon, all taxes and assessments imposed 
against the property during the lease. The defendant 
obtained the lease for the purpose of erecting on the lot 
a house for worship, and in March, 1889, the society com- 
menced the erection of a building on said premises, which 
was conipleted in May following, and thereupon the prop- 
erty was used and occupied by the defendant exclusively 
for religious purposes. “tate, county and city taxes for 
the year 1880 were levied on the premises, which the 
plaintiff paid under his tax purchase. The district court 
found that the 1890 taxes were illegal and void, and ren- 
dered a decree for the plaintiff for the taxes for the year 
1889. Ife has appealed. 

The first argument of plaintiff is that real estate occu- 
pied and used exclusively for religious purposes is not 
exempt from taxation, unless the occupant is the owner. 
The proper solution of this question necessitates an ex- 
amination of the provisions of the constitution and stat- 
ute bearing upon the subject. 

By section 2, article 9, of the constitution it is provided: 
“The property of the state, counties and municipal cor- 
porations, both real and personal shall be exempt from 
taxation, and such other property as may be used exclu- 
sively for agricultural and horticultural societies, for. 
school, religious, cemetery, and charitable purposes, may 
be exempt from taxation, but such exemption shall be 
only by general law.” 
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Section 2, article 1, chapter 77, Compiled Statutes, de- 
clares: “The following property shall be exempt from 
taxation in this state: I-irst—The property of the state, 
counties and municipal corporations, both real and per- 
sonal. Second—Such other property as may be used ex- 
clusively for agricultural and horticultural societies, for 
school, religious, cemetery and charitable purposes.” 

The language of the provisions quoted is plain. There 
is exempt from taxation all property used exclusively for 
religious purposes. It is the exclusive use for the pur- 
pose named which determines whether the property is 
subject to the burden of taxation or not. See Omaha 
Medical College v. Rush, 22 Nebr., 449; Academy of the 
Sacred Heart v.-Irey, 51 Nebr., 755; Washburn College v. 
Shawnee County, 8 Kan., 344; St. Mary’s College v. Crowl,. 
10 Kan., 442; Gerke v. Purcell, 25 O. St., 229. To hold that 
a religious society must be the absolute owner of the 
property occupied or used by it exclusively for church 
purposes to create the exemption would be to inject words 
into the constitution and statute which are not therein 
written. This we have no power to do. 

In Washburn College v. Shawnee County, 8 Kan., 344, the 
court construed the provision of the constitution of Kan- 
sas, which reads, “All property used exclusively for state 
* * * literary, educational, scientific, religious, benevo- 
lent and charitable purposes * * * shall be exempt 
from taxation,” and in the course of the opinion Brewer, 
J., observed: “To bring this property within the terms of 
the section quoted it must be ‘used exclusively for liter- 
ary and educational purposes.’ This involves three 
things: first, that the property is used; second, that it 
is used for educational purposes; and third, that it is 
used for no other purpose. * * * Nor is ownership 
evidence of use. * * * This is too plain to need 
either argument or illustration. If the framers of the 
constitution had intended to exempt all property be- 
longing to literary and charitable institutions from taxa- 
tion, the language employed would have been very dif- 
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ferent.. They would have used the simple, ordinary 
language for expressing such intention. The fact that 
they ignored ‘ownership’ and made ‘use’ the test of ex- 
emption, shows clearly that they recognized the essential 
distinction between the two, and established the latter 
rather than the former as the basis of exemption. * * * 
And this, as we have seen, was ignored as a rule of ex- 
emption; and that which was established was the pres- 
ent and exclusive use for certain designated purposes.” 

In St. Mary’s College v. Crowl, 10 Kan., 442, Valentine, 
J., speaking to the same subject, said: “It is solely the 
use of the property which determines whether the prop- 
erty is exempt or not. Washburn College v. Shawnee 
County, 8 Kan., 344. It makes no difference who owns 
the property, nor who uses it. Property used exclusively 
for educational purposes is exempt, whoever may own it, 
or whoever may use it. Property not used exclusively for 
educational purposes (if otherwise taxable,) is not ex- 
empt, whoever may own it, or whoever may use it.” 

The provision of the constitution of Ohio relative to 
exemption from taxation provides: “Burying grounds, 
public school-houses, houses used exclusively for public 
worship, institutions of purely public charity, public 
property used exclusively for any public purpose * * * 
may, by general law, be exempt from taxation.” See 
Constitution, art. 12, sec. 2. This provision was under 
consideration in Gerke v. Purcell, 25 O. St., 229, the court 
saying: “With the exception of a limited amount of per- 
sonal property, which is authorized to be allowed to in- 
dividuals, the property that may be exempted from taxa- 
tion depends either upon its ownership, or the use to 
which it is applied, or upon both. The exemption of 
‘burying grounds,’ ‘houses used exclusively for public 
worship,’ ‘and institutions of purely public charity,’ does 
not depend on the ownership of the property. The uses 
that such property subserves, constitutes the ground for 
its exemption.” See State v. Bell, 45 N. W. Rep. [Minn.], 
615. 
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The two cases cited by plaintiff are not in point. We 
are constrained to hold that the property in question was 
not liable for general taxes for the year 1890. 

It is next insisted that defendant is estopped from 
claiming the invalidity of these taxes, by reason of an al- 
leged former adjudication in a cause between the parties. 
The court below made no finding on this issue tendered 
by the reply, and this court is unable to pass upon the 
question, for the reason that certain exhibits introduced 
in evidence on the trial are not incorporated in the bill 
of exceptions. In view of this fact, it can not be deter- 
mined whether a prior adjudication was established or 
not. 

Finally it is claimed that the defendant, having stipu- 
lated in- the lease to pay the taxes on the property, is 
thereby estopped from urging their invalidity. This ar- 
gument is fallacious. The society, by the provision in 
the lease, did not preclude it from urging the invalidity 
of any taxes that should be assessed against the property. 
Its obligation was to pay the legal taxes, ahd no more. 
Notwithstanding the premises were used exclusively for 
religious purposes, yet they were not exempt from any 
special assessment that might be legally levied by the 
city of Omaha. See City of Beatrice v. Brethren Church of 
Beatrice, 41 Nebr., 358. The decree is 


AFFIRMED. 


CLINTON ORCUTT, APPELLEE, V. E. E. POLSLEY ET AL, 
APPELLANTS, 


FILED JANUARY 24,1900. No. 9,112. 


1. Witnesses: EvipencEe. Witnesses should state facts, and not mere 
conclusions. 


2. Executions: List oF LIENS: CERTIFICATION: OFFICER’S SEAL. Sec- 
tion 491¢ of the Code of Civil Procedure requires certain desig- 
nated officers to certify, under their hands and official seals, the 
amount and character of all liens appearing of record against 
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real estate levied on which are prior to the lien of such levy. 
Some of the officers designated in said statute are by law re- 
quired to have an official seal, others are not. Held, That it was 
not the intention of the legislature that such officers as are not 
by law required to have an official scal shall certify to such 
liens under an official seal, but that a certificate under the hands 
of such an officer is sufficient. 


Under a statute requiring an officer to cer- 
tify to the “character” of such liens, it is sufficient if their gen- 
eral character be stated in such certificate. 


4. Mortgage-Foreclosure: Suxsmons: INDORSEMENTS. On foreclosure 
of mortgage it is not necessary that the summons should have 
indorsed thereon the amount for which plaintiff seeks to recover, 
to entitle him to a deficiency judgment. 


5. Conflicting Evidence: Revirw. A finding on conflicting evidence 
will not be disturbed on review. 


APPLAL from the district court of Douglas county. 
Tried below before POWELL, J. Affirmed. 


‘Lane & Murdock and W. A. Saunders, for appellants. 
Charles W. Haller, contra. 


NorvVAL, C. J. 


This suit was commenced in the district court of Doug- 
las county by Clinton Orcutt, against Polsley, Bingham 
and Homan and others, to foreclose a mortgage upon cer- 
tain lots situate in the city of South Omaha. The defend- 
ants named appealed to this court from an order con- 
firming the sale, and from a judgment rendered for a 
deficiency remaining after applying such proceeds of such 

- gale to the payment of the amount found due on the debt. 
The summons was indorsed only, “Foreclosure of mort- 
gage.” On the appraisement of the property sold, the 
sum of about $800 was deducted from its appraised value, 
on account of delinquent taxes, a large part of which are 
claimed by defendants to be invalid local improvement 
assessments. The property sold for two-thirds of the 
appraised value, after deducting the amount of said 
taxes. The principal errors urged by said Polsley, Bing- 
ham and Homan are, the deducting by the appraisers 
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from the value of said real estate the amount of said 
taxes, aud the rendering of the deficiency judgment un- 
der the summons so indorsed. It is further urged that 
the appraisement of said real estate was far below its 
fair market value. 

As to the first objection, we would say that we fail to 
find any evidence of record which in any manner tends 
to establish the fact that any of the taxes so deducted 
were assessments for local improvements, either valid or 
invalid. The certificate of the county treasurer charac- 
terizes them merely as delinquent taxes for certain years. 
An affidavit is on file, to which this court is referred as 
containing evidence that certain local improvement as- 
sessments were by the county treasurer included in the 
amount of taxes designated in said certificate; but, with- 
out discussing the proposition whether a matter of rec- 
ord can be established by the mere affidavit of a person 
who has examined such record, we are convinced, on a 
careful reading of this affidavit, that it consists of conclu- 
si-ns wholly, which must be disregarded, and that the 
o ily evidence of record touching the character of these 
liens is the certificate of the county treasurer. 

The sufficiency of this certificate is, however, ques- 
tioned by said defendants, on the ground that it is not 
made under the official seal of the county treasurer, they 
claiming that it is so required to be made by the statute. 
It is true that section 491¢ of the Code of Civil Procedure 
does require the county clerk, the clerk of the district 
court, the county treasurer and the treasurer of the 
village or the city wherein real estate sold under legal 
process is situate to certify, under their hands and of- 
ficial seals, the amount and character of all liens existing 
thereon, which are prior to the lien sought to be fore- . 
closed, as the same may appear of record in their respect- 
ive offices. It will be noted that some of the officers 
named in the statute are required by law to have an 
official seal, while others are not so required. It would 
seem to be a very reasonable interpretation of the stat- 

4) 
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ute to construe it, which we do, as being the intention of 
the legislature that such’ officers mentioned therein as 
the law required to have an official seal should certify 
under seal, while those whom the law does not require 
to have a seal should certify under their hands only, as 
was done by the treasurer in this instance. It is not pre- 
sumed that the legislature intended that an officer should 
do what it is impossible for him to perform. Therefore, 
the manner of certifying to these liens by the county 
treasurer was correct, and constituted no error. 

It is also urged that said certificate fails to satisfy the 
aforesaid statute, in that the character of the lien is 
stated only generally, as, taxes or delinquent taxes for 
certain years, stating the amount of such taxes for each 
year. We think that it is sufficient to state their char- 
acter, as was done in this instance, as that they were for 
taxes for certain years, and we fail to find any error in 
the treasurer’s certificate in that respect. 

It is further objected that the court below erred in ren- 
dering a deficiency judgment against the makers of the 
mortgage, for the reason that the summons was indorsed 
only “Foreclosure of mortgage,” and that no indorsement 
of the amount for which plaintiff sought to take judgment 
appeared on said summons. This was not an action for 
the recovery of money only, and the summons was, there- 
fore, not deficient because it contained no indorsement 
of the amount sought to be recovered. 

It is further contended that the property sold was ap- 
praised at less than its fair market value. There are on 
file affidavits of persons who testified to a higher value 
than that fixed by the appraisers, also affidavits of others 
who testified to a lower value, and we are not disposed to 
disturb the finding of the lower court in favor of the ap- 
praisement on evidence thus conflicting. We find no 
error in the record, and the judgment of the lower court 
is, therefore, 
AFFIRMED. 
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WESTERN SEED & IRRIGATION COMPANY V. ROBERT H. 
MORTON. 


FILED JANTARY 24, 1900. No. 9,127. 


Pleading: Surricrency: Review: TRANscRIPT. An assignment of 
error relating to the sufficiency of a petition can not be con- 
sidered, where a copy of the pleading is not included in the 
transcript. 


ERRorR from the district court of Douglas county. 
Tried below before Scorr, J. Affirmed. 


Joel W. West, for plaintiff in error. 
Byron G. Burbank and Lake, Hamilton & Maxwell, contra. 


NorvVAL, C. J. 


This proceeding was instituted in this court to review 
a decree of the district court of Douglas county: The 
transcript consists merely of a copy of the decree. A 
reversal is asked on the sole ground that the petition of 
the plaintiff below does not state a cause of action. As 
a copy of the pleading assailed has not been brought to 
this court, the decree must be 


AFFIRMED. 


CrrizENS STATE BAnkK v. J. A. PENCE ET AL. 
Frirnep JANUARY 24,1900. No. 9,133. 


1. Appeal to District Court: PLEADINGS. On appeal to the district 
court a plaintiff is not required to state his cause of action in 
the same language in which it was pleaded in the court from 
which the appeal was taken. It is sufficient that the identity of 
the cause of action is preserved. 


2. Pleading: Answer: DemuRRER. The filing of an answer after a 
special demurrer to the petition is overruled is a waiver of an 


exception to the decision of the court on the demurrer. E 
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3. Principal and Agent: Rarrricarion. A principal must adopt the 
unauthorized contract of his agent as a whole, or not at all. 
He can not adopt the portion that is beneficial and reject the 
remainder. 


4, Ultra Vires: PLEADING. The defense of ulira vires is not available 
under a general denial. 


Error from the district court of Greeley county. Tried 
below before KENDALL, J. Affirmed. 


J. Rk. Hanna, for plaintiff in error. 
Ganoe & Howard, contra. 


NorvAt, ©. J. 


Mat S. Good was charged by the Citizens State Bank 
of Greeley Center with having disposed of certain chat- 
tels which he had mortgaged to the bank, and then ab- 
sconded from the state. Subsequently Good was located 
in Faulkner county, in the state of Arkansas, and the 
bank procured to be issued by the executive of this state 
requisition papers for the arrest and return to Nebraska 
of the said Good to answer the crime of disposing of mort- 
gaged chattels, and procured one James P. Paxton, a 
resident of Greeley county, to be appointed, and named 
in the requisition papers as the special agent of the state 
to bring Good back from Arkansas. Pursuant to such 
appointment, Paxton went to Conway, Faulkner county, 
in April, 1891, and, in the attempt to arrest Good by the 
deputy sheriff of that county, Good shot and killed Pax- 
' ton. The sheriff of Faulkner county telegraphed the facts 
to the bank; and inquired what should be done with the 
remains of Paxton; and received in answer thereto a 
telegram stating: “I*orward the remains here immedi- 
ately. Write full details. Is Good arrested?” There- 
upon the sheriff of Faulkner county went to J. A. Pence 
and J. D. Slade, undertakers at Conway, and delivered 
them said telegram from the bank, and procured them to 
take charge of the remains and prepare the same for 
shipment to said bank. The express company refused 
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to receive the remains of Paxton unless placed in a me- 
tallic casket, so such a casket was furnished by the un- 
dertakers, and the body, after being properly prepared, 
was placed therein and shipped by the undertakers by 
express to the Citizens State Bank of Greeley Center, 
which paid the express charges thereon and received the 
remains on their arrival at that place. The bill of the 
undertakers, amounting to $128.60, the bank refused to 
pay; and this action to recover the same was instituted 
in the county court, where the bank recovered judgment. 
On appeal to the district court by the plaintiffs they ob- 
tained judgment for the full amount of their claim, with 
interest. The bank has brought the cause here for re- 
view. , 

In the district court the defendant interposed a motion 
to strike from the petition certain paragraphs therein, 
for the reason they set forth a new or separate and dif- 
ferent cause of action from the one pleaded by the plain- 
tiffs in the county court, which motion was sustained. 
Plaintiffs subsequently filed an amended petition, which 
-was likewise assailed by a motion to strike out certain 
allegations contained therein, which motion was denied; 
and the first complaint made in this court relates to said 
ruling. The cause of action stated in the amended peti- 
tion was identical with. that declared upon in the 
county court, namely, on an account for a casket, one suit 
of clothes, a suit of underwear and for services in embatm- 
ing the body of Paxton. The facts were pleaded with 
more particularity in the district court than in the conrt 
from which the appeal was prosecuted; nevertheless, the 
identity of the cause of action was fully preserved. The 
plaintiffs were not required to state their cause of action 
in the district court in the same language as it was set 
forth in the county court. 

Another argument advanced that the sustaining of 
the motion to strike out a portion of the original petition 
was res judicata as to the motion directed against the 
* amended petition, since the averments assailed in the 
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two pleadings were substantially the same. The con- 
tention is not well taken. Both decisions were made by 
the same trial judge, and he had the undoubted right to 
change his ruling in case he was convinced he had com- 
mitted an error in disposing of the first motion. 

The defendant demurred to the amended petition on 
the grounds following: 1. The plaintiffs have no legal 
capacity to sue. 2. The facts stated in said amended pe- 
tition are insufficient to constitute a cause of action. The 
demurrer was overruled; thereupon the defendant: an- 
swered by a general denial. The first ground of de- 
murrer was waived by filing an answer to the merits. 
See Coz v. Peoria Mfg. Co., 42 Nebr., 660. The amended 
petition, as a cause of action, averred the facts already 
detailed in this opinion. It is true it was not pleaded 
specifically that the directors of the bank authorized the 
incurring of the indebtedness; but such averment was 
wholly unnecessary, since it was alleged, in substance 
and effect, that the debt was created at the special in- 
stance and request of the bank. The telegram to the 
sheriff in Arkansas constituted him the agent of the 
bank in the matter, and was sufficient authority to him 
to procure the remains of Paxton to be properly prepared 
and shipped to Nebraska. The amended petition stated 
a cause of action against the bank, and the evidence ad- 
duced on the trial fully sustained the averments therein 
contained. It is argued that the telegram contained no 
suggestion as to whom the remains should be sent. The 
fair and only inference to be drawn from the message is 
that the remains were to be shipped to the bank, and it 
would pay the charges. The bank received the remains 
on their arrival in Greeley Center and paid the charges 
of the express company for transportation. It is imma- 
terial that Paxton was in Arkansas as the agent of the 
state; and had the bank not authorized the sheriff of Ar- 
kansas to have the remains of Paxton shipped to this 
state, the bank would not have been legally bound for 
the expense incurred, But it directed the debt to be | 
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created, and it can not escape liability on the ground 
that Paxton had been commissioned by the governor of 
Nebraska to receive the fugitive from the officers of Ar- 
kansas. Nor is it important that the legislature of this 
state made an appropriation for the relief of the widow 
and orphan children of Paxton. Such appropriation did 
not pay the debt of the plaintiffs which the defendant 
incurred. 

In argument, it is said the cashier of the defendant had 
no power to send the telegram in question. The sheriff 
and plaintiff acted without notice of that fact, and the 
bank received the remains. It is a familiar rule that a 
principal must adopt the acts of his agent as a whole. 
He can not adopt what is beneficial and reject the re- 
mainder. This doctrine should be applied against the 
bank. ‘ 

It is also urged that the contract was ultra vires. This 
defense was not pleaded, and was unavailable under a 
general denial. The judgment is right, and no reversible 
error appearing in the record it is 

AFFIRMED. 


A. HEATER V. JAMES W. PEARCE ET AL. 
FILED JANUARY 24,1900. No. 9,096. 
1. Officers: FarLuRE To APPROVE Stay Bond. An otticer, charged 


with approval of stay bonds, who does not comply with the 
statutory requirements, is guilty of a breach of official duty. 


2. : ACTION ON Bonp. In such case the judgment cred- 
itor may maintain an action against such officer on his official 
bond for the recovery of such damages as he may have sustained. 

3. : Stay Bonp: LiasiLity or SuretIEs. Sureties on a stay 


bond can not, in an action against them on such bond, plead 
their lack of legal qualification to become sureties on such bond, 


4. 


: ACTION oN Bonp: DAMAGES. In an action against an officer 
on his official bond for damages for wrongfully approving a stay 
bond, where no actual damage is proved, the plaintiff is entitled 
to a judgment for nominal damages and costs. 
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5. Nominal Damages: HarmMuLess Error. The failure to award nom- 
inal damages is not reversible error, where it does not affect a 
substantial right or entitle the plaintiff to costs. 


Error from the district court of Nuckolls county. 
Tried below before HASTINGS, J. Reversed. 


Daniel F. Osgood and R. D. Sutherland, for plaintiff in 
error. 


H. H. Mauck, 8. A. Searle and G. W. Stubbs, contra. 


SULLIVAN, J. 


The plaintiff, A. Heater, being the assignee and owner 
of a judgment recovered by Heater & Keim against F. 
P. Bonnell for $344.15, instituted this action against the 
defendants in error as sureties on the official bond of 
James W. Pearce, who was clerk of the district court of 
Nuckolls county during a portion of the year 1890. The 
action was grounded on the alleged misconduct of Pearce 
in approving an undertaking given to stay the execution 
of said judgment. A trial of the cause resulted in a de- 
cision in favor of the defendants. The plaintiff brings 
the record here for review. 

The principal defense to the action was that one of 
the sureties on the stay bond was insolvent, and was not 
a freeholder, and that, therefore, the right to enforce the 
judgment against Bonnell by execution was never sus- 
pended. With certain exceptions, not necessary to be 
here noticed, the statute gives a stay of execution on all 
judgments for the recovery of money only, in case the 
defendant “shall, within twenty days from the rendition 
of judgment, procure two or more sufficient freehold sure- 
ties to enter into a bend, acknowledging themselves se- 
curity for the defendant for the payment of the judg- 
ment, interest and costs from the time of rendering the 
judgment until paid.” See Code of Civil Procedure, sec. 
477e. Section 477d of the Code of Civil Procedure is as 
follows: “Officers: approving stay bonds shall require 
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affidavits of the signers of such bonds that they own 
real estate not exempt from execution, and aside from 
incumbrance, to the value of twice the amount of the 
judgment.” Without complying with the requirements 
of this section, Pearce approved the stay bond tendered 
in “behalf of Bonnell. In doing so. he was, we think, 
clearly guilty of a breach of official duty due from him 
to the plaintiff. The bond was in due form; it was 
signed by the requisite number of sureties, and was ap- 
parently effective to prevent the collection of the judg- 
ment by execution or otherwise. That there was a de- 
fect in the proceeding which would have entitled the . 
plaintiff to an order quashing it, was not disclosed by the 
record. It was the duty of the clerk to ascertain, in the 
mode prescribed by the statute, whether the sureties on 
the undertaking were sufficient sureties, and whether 
they were freeholders of Nuckolls county. The judg- 
ment plaintiff was justified in assuming that this duty 
had been performed and that the proceeding was ope- 
rative. That the plaintiff was, by the official miscon- 
duct of Pearce, prevented from issuing execution at once 
to enforce his judgment against Bonnell, seems to us 
hardly debatable. The proceeding to obtain a stay was 
not void; it was merely irregular, and, therefore, capa- 
ble of amendment. See State v. Russell, 17 Nebr., 201. 
By it Bonnell lost the right of appeal; and his sureties 
could not, of course, plead their lack of qualifications as 
a defense to an action against them on the bond. It has 
often been held that a strict compliance with the law is 
necessary to entitle a judgment defendant to a stay of 
execution, but we know of no case holding that a stay 
bond, in due form, is void and incapable of producing 
any legal result because one of the sureties did not, at 
the time of the signing, possess the kind or quantity of 
property required by the statute. Discussing a similar 
question, Sanderson, J., in Murdock v. Brooks, 38 Cal., 596, 
said: “Whether the undertaking was accompanied “by 
the affidavit of the sureties does not appear upop the 
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face of.the complaint, but it does appear from the facts 
there stated that further proceedings were never taken 
upon the judgment, and that Brooks had the full benefit 
of a stay pending his appeal. Such being the case, can 
he or his sureties be heard to say that the undertaking is 
void because all the forms of the statute, through their 
onission, were not complied with? It seems to be set- 
tled that the failure of the sureties to justify, if such 
was the case, constitutes no defense. This rule is de- 
. duced from the proposition, which no one disputes, that 
a party may waive a compliance with statutory condi- 
_ tions which are merely directory and intended solely for 
his benefit. The provisions of the statute which require 
the residence and occupation of the sureties to be stated, 
the penalty of the undertaking to be double the amount 
of the judgment, and the affidavit of the sureties that 
they are worth the amount specified in the undertaking 
over and above all their just debts and liabilities, exclu- 
sive of property exempt from execution, are directory, 
and a compliance therewith may be waived by the re- 
spondent either expressly or impliedly by failing to take 
any advantage of their non-observance and treating and 
accepting the undertaking as sufficient.” We entertain 
no doubt that the act of Pearce in approving the stay — 
bond was a breach of official duty, for the consequences 
of which his sureties must answer. See extended note 
to Babcock v. Carter, an Alabama case, reported in 67 
Am. St. Rep., 198. But it is contended that plaintiff has 
not been damaged, because Bonnell was insolvent, and 
had no property which might have been reached by exe- 
cution or other process at any time after the judgment 
was recovered. The general finding of the court in favor 
of the defendants includes, doubtless, a finding that no 
actual damage resulted from the wrongful act of Pearce; 
but we think, nevertheless, that the plaintiff was entitled 
to a judgment for nominal damages and costs. It has 
been sometimes said that the failure to award nominal 
damages is not reversible error, because it does not af- 
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fect a substantial right. But the rule is otherwise 
where a judgment for such damages will result in the 
establishment or preservation of some right, or will en- 
title the plaintiff to costs. See 1 Sutherland, Damages 
[1st ed.], p. 18; Kenyon v. Western Union Telegraph Co., 
100 Cal., 454; 8 Am. & Eng. Ency. Law [2d ed.], 558 
and cases in note 2, The judgment of the district court 
is reversed, and the cause remanded for further proceed- 
ings. 
REVERSED AND REMANDED. 
® 


WorRLD MUTUAL BENEFIT ASSOCIATION v. ADA 
WORTHING. 


FILED JANUARY 24,1900. No. 9,088. 
. Sufficiency of Evidence: Rrvimw. A verdict supported by compe- 


tent evidence will not be set aside, unless clearly ox palpably 
wrong. 


uw 


. 


nw 


. Instructions: Review. An instruction, the giving of which is not 
assigned as error, is the law of the case, whether right or wrong. 


: Jury. The jury are bound to follow the instructions given 
by the court, and act on them in making up their verdict. 


4. Pleading: DrEFENnsE. A defense not pleaded can not be considered 
in the decision of the case. 

5. Instructions: ASSIGNMENTS OF Error: REVIEW. An assignment of 
error directed against a group of instructions will be considered 
no further than to ascertain that one of the instructions com- 
plained of was properly given. : 

6. Evidence: ASSIGNMENTS OF Error: Rrevirw. An assignment of 
error that the district court erred in refusing to admit the evi- 
dence of a certain witness will be overruled, if the record shows 
that a portion of the evidence was, in fact, admitted. 


Error from the district court of Douglas county. 
Tried below before Fawcett, J. Affirmed. 


James W. Carr, for plaintiff in error. 


T. J. Mahoney, contra. 
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SULLIVAN, J. 


This action was instituted by Ada Worthing against 
the World Mutual Benefit Association to recover the 
sum of $1,000, claimed to be due on a policy of life 
insurance issued by the defendant to Zeno Worthing. 
The insurance was originally taken out for the benefit 
of Vina Worthing, the wife of the insured, but, for 
reasons not necessary to mention, the old _ policy 
was, in June, 1894, superseded by a new one in 
whigh the plaintiff was designated as the beneficiary. 
The trial of the cause to a jury in the district court of 
Douglas county resulted in a verdict and judgment 
against the defendant. One of the contentions of coun- 
sel for the company is that the policy was obtained by 
means of false representations made by Zeno Worth- 
ing in regard to the condition of his health at and 
before the time of applying to the defendant for insur- 
ance. This question was fairly submitted to the jury 
under proper instructions, and their finding, being sup- 
ported by competent evidence, and not being clearly and 
palpably wrong, must be permitted to stand. 

Another contention is that the policy lapsed on ac- 
count of a failure on the part of the insured to pay an 
assessment which became due on May 15, 1894. Upon 
this point the court instructed the jury as follows: “You 
are instructed that by the issuance of the policy sued on, 
the defendant waived all of the objections on the ground 
of failure to pay promptly an assessment due prior to 
the issuance of said policy, and you are further instructed 
that any default in payment, or failure to make payment 
within the time required, prior to the actual issuance 
of the policy sued on, is wholly immaterial for the pur- 
poses of this case and you should not consider any such 
default in the making up of your verdict.” The giving 
of this instruction is not assigned as error, and we have, 
therefore, no occasion or authority to review it for the 
purpose of determining whether it is right or wrong. 
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It became the law of the cage, and the jury were bound 
to follow it and act on it in making up their verdict. 
Coss, C. J., discussing this question in Omaha & R. V. 
R. Co. v. Hall, 33 Nebr., 229, used this language: “The 
fourth and sixth instructions given by the court at the 
request of the defendant, if followed by the jury, they 
could not find for the plaintiff upon the theory first above 
stated, upon the evidence in the case. It is not necessary 
to decide, nor do I, whether the law is correctly given in 
the said instructions. It is the duty of the jury in all 
cases to follow the instructions given them in charge by 
the court, and if they do not do so the verdict should be 
set aside and a new trial ordered.” ‘To the same effect 
are: Aaliman v. Reams, 9 Nebr., 487; Limburg v. German 
Fire Ins. Co., 90 Ia., 709; Mowell v. Pugh, 25 Kan., 96; 

Irwin v. Pionpson: 27 Kan., 643; Ryan v. Tudor, 31 Kan., 

366; Cunningham v. Wa dun 18 Pick. [Mass.], 18. 

A further contention of the defendant is that Zeno 
Worthing failed to make prompt payment of assessments 
for July and August, 1894, and that, by reason of such 
failure, the new policy lapsed, and was never reinstated. 
This defense was not pleaded, and it was, therefore, not 
a material issue in the case. The only default of pay- 
ment relied on in the answer as constituting a forfeiture 
was the one which occurred on May 15, 1894, while the 
old policy was outstanding. But, if such an issue had 
been raised by the pleadings, the general finding in favor 
of the plaintiff would still have to be sustained, under 
the evidence and the law as stated in the instructions 
given by the court at the instance of the plaintiff. Under 
these instructions the jury might have found that the 
defendant did not give due notice to the insured of the 
time when the July and August assessments were paya- 
ble; and they might also have found that, if the policy 
had lapsed, the conditions required for reinstatement had 
been fully complied with. 

Whether some propositions laid doen in the special 
charge of the court to the jury were too favorable to the 
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plaintiff we can not determine, since the giving of the 
instructions complained of are assigned en masse in the 
petition in error. We are satisfied that all the instruc- 
tions given at the plaintiff’s request are not erroneous, 
and beyond that point we can not inquire, under the 
settled practice of this court. See Diers v. Mallon, 46 
Nebr., 121; Kaufmann v. Cooper, 46 Nebr., 644; McCormal 
v. Redden, 46 Nebr., 776; Olimanns v. Findlay, 47 Nebr., 
289; Fairfield v. Kern, 48 Nebr., 254; Dempster Mill Mfg. 
Co. v. First Nat. Bank of Holdrege, 49 Nebr., 321; Flower 
v. Nichols, 55 Nebr., 314; Kloke v. Martin, 55 Nebr., 554; 
Melntyre v. Union P. R. Co., 56 Nebr., 587; Missouri P. 
R. Co. v. Palmer, 55 Nebr., 559. The instructions in ques- 
tion must, therefore, so far as they go, be regarded as the 
law of the case. 

It is finally insisted that the judgment should be re- 
versed, because of the exclusion of the testimony of Vina 
Worthing, the widow of the deceased. Only part of the 
testimony of this witness was excluded, and, under re 
peated decisions of this court, the assignment of error 
is not sufficient to warrant a review of any particular 
ruling. See Hagle Fire Co. v. Globe Loan & Trust Co., 44 
Nebr., 380; Sigler v. McConnell, 45 Nebr., 598; Kearney 
Electric Co. v. Laughlin, 45 Nebr., 390. The judgment of 
the district court is 

AFFIRMED. 


WALTHR A. Woop HARVESTER COMPANY V. JOHN DOBRY. 
FILED JANUARY 24,1900. No. 9,110. 


1. Bailment: ConvERsIoN. A bailee who fails, or refuses, to surrender 
trust property to the owner in accordance with the express or 
implied terms of the bailment is liable in an action for conver- 
sion, unless he can show a prior lawful seizure of the property 
under judicial process against the owner, or some other legal 
and valid excuse. 


2. Summons: CONSTRUCTIVE SERVICE: JUDGMENT. A summons served 
constructively on a resident of the state, who has neither ab- 
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sconded nor concealed himself with intent to defraud eredit- 
ors, or to avoid the service of process, does not confer jurisdic- 
tion over the person of the defendant, nor justify the rendition 
of a judgment condemning his property. 


Error from the district court of Howard county. 
Tried below before THompson, J. Affirmed. 


_ Sohn W. Pemplin and Frank J. Taylor, for plaintiff in 
error. 


SULLIVAN, J. 


John Dobry sued the Walter A. Wood Harvester Com- 
pany for the conversion of a quantity of binding twine, 
and recovered judgment against it in the district court of 
Howard county for the sum of $449.63. The property in 
controversy belonged to the plaintiff, and was originally 
turned over by him to the Walter A. Wood Mowing & 
Reaping Machine Company, to be kept in store in the 
city of Omaha. This company placed the twine in the 
immediate custody of one T. C. Northwall, and after- 
wards withdrew from business in Nebraska. Northwall 
brought an action against Dobry before a justice of the 
peace of Douglas county, and caused the twine to be 
seized under an order of attachment, and sold for the 
satisfaction of his claim. The theory of the defendant in 
this case is that it is not liable, because (1) it never 
had the actual possession of the property; and (2) 
Dobry’s title and right of possession were extinguished 
by the attachment proceeding. There was ample evi- 
dence before the jury to warrant a finding that the de- 
fendant had succeeded to the trade and business of the 
Walter A. Wood Mowing & Reaping Machine Company 
in this state, and that it had, as such successor, exercised 
dominion and authority over plaintiff’s property. The de- 
fendant’s manager, Mr. J. D. Van Buren, testified that his 
company had a claim against the twine for freight and 
storage. He also said that while the property was not 
directly in the possession of the defendant, it was under 
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its control. It further appears that when its claim was 
paid, it gave an order for the surrender of the property 
to Mr. Dobry. Northwall refused to comply with the 
order, but grounded his refusal on the fact that he had 
caused the property to be taken under the writ of at- 
tachment. He did not deny having held it under the au- 
thority of the defendant. 

The defendant being in the possession of plaintift’s 
property, it was its obvious duty to surrender it on de- 
inand and payment of just charges, unless there had been 
a prior lawful seizure of it under judicial process issued 
against the owner. See 3 Am. & Eng. Ency. Law [2d 
ed.], 756. We are entirely satisfied that there was no 
such seizure. In the first place, it is clear from the evi- 
' dence that the jury were justified in finding that there 
was no effective levy of the order of attachment; and, 
in the second place, it appears, beyond controversy, that 
the attempted levy was the result of Northwall’s wrong- 
ful conduct, and that it neither disturbed his actual pos- 
session nor altered, in any manner, plaintiff’s right in 
the property. Dobry did not reside in Douglas county, 
nor was he served with summons therein. He was not a 
non-resident of the state; neither had he absconded new 
had he concealed himself with the intent of defrauding his 
creditors, or for the purpose of avoiding the service of a 
summons. There was, therefore, no authority to make 
service upon him by publication; and the attempt of the 
justice to acquire jurisdiction by proceeding under sec- 
tion 932 of the Code of Civil Procedure was manifestly 
abortive. We are not aware of any authority for con- 
structive service of summons in actions on contract, ex- 
cept that contained in section 77 of the Code of Civil 
Procedure. See Maxwell, Practice in Justices’ Courts 
[4th ed.], p. 202. The commencement of the action in 
Douglas county was wrongful. See Code of Civil Pro- 
cedure, sec. 60. Every step taken in the prosecution of 
the case was wrongful. The judgment in favor of North- 
wall was void, and the purchase by him of the twine, 
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when sold under the special execution, was without Icgal 
‘force or effect. The defendant had at no time a valid ex- 
cuse for refusing to account for the property of the plain- 
tiff which it had received from its predecessor and held 
in trust. The judgment is right, and is 


AFFIRMED, 


McCorp-BraDY COMPANY ET AL. V. JOHN R. MONBYHAN. 
FILED JANUARY 24,1900. No. 9,128. 


1. Contracts: Exrrinsic EVIDENCE: QUESTION FOR JURY. Where ex- 
trinsic evidence regarding the effect intended to be given an 
equivocal instrument is contradictory, the question should be 
submitted to the jury. 


: InsrrucTions: Review. An instruction to the effect 
that a waiver of provisions contained in a written instrument 
must be proved by evidence which is clear and unequivocal, is 
erroneous. 


Error from the district court of Burt county. Tried 
below before Fawcett, J. Reversed. 


McCabe, McGilton & Rach, Edward A. Peterson and H. H. 
Bowes, for plaintiffs in error. 


M. R. Hopewell, contra. 


SULLIVAN, J. 


On April 10, 1896, John R. Moneyhan executed to 
McCord-Brady Company a demand note for $194.31 and 
a chattel mortgage on his stock of merchandise in the 
village of Craig. Earl Stanfield, an agent of .the mort- 
gagee, took immediate possession of the mortgaged prop- 
erty, and, with Moneyhan’s consent, proceeded to sell 
the same in the usual course of trade. On April 13, 
1896, Charles H. Miller, another agent of McCord-Brady 
Company, went to Craig, and, with the assistance of 
Moneyhan, made an invoice of the stock. A day or two 

42 
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after the invoice was completed Miller sold the property 
to H. H. Smith & Co. for $209. This action was then in- 
stituted by Moneyhan against McCord-Brady Company 
and H. H. Smith & Co., on the theory that the sale was 
unlawful and amounted to a conversion of plaintiff’s 
property. The principal question in dispute is whether 
the sale made by Miller was authorized. The oral testi- 
mony bearing upon this point is conflicting; but defend- 
ants produced at the trial documentary evidence which 
they claim is conclusive in their favor. The writing upon 
which they rely is as follows: 


“CRAIG, NeB., April 13, 1896. 
“This is-to certify that according to the tenor of one 
certain mortgage given by me to McCord-Brady Com- 
pany I grant and give unto Charles H. Miller, their agent, 
the full possession and right to sell the stock of goods 
described in said mortgage, the proceeds of said sales to 
apply to the discharge of their claim. Signed this 13th 

day of April, A. D. 1896. J. R. MONEYHAN.” 


We can not agree with counsel for the defendants that 
this document, standing alone, necessarily implies a 
waiver by Moneyhan of his right to have the goods sold 
according to the terms of the mortgage. The course pur- 
sued by the trial court was correct. The instrument was 
properly submitted to the jury to be read in the light of 
the circumstances surrounding the parties at the time 
of its execution. The extrinsic evidence being contra- 
dictory, the question could not have been properly de- 
termined by the court. 

The court instructed the jury as follows: “You are 
further instructed that to justify the private sale of the 
stock of goods by McCord-Brady Company to H. H. 
Smith & Co., the waiver by Moneyhan of the conditions 
of sale expressed in the mortgage must be clear and une- 
quivocal, and must be established by a preponderance of 
the evidence.” The giving of this instruction was preju- 
dicial error. The gist of the action being the alleged 
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wrongful sale made by one of the defendants to the 
other, their liability depended entirely on whether Mon- 
eyhan had waived his right to the notice for which the 
mortgage provided. Conceding that the burden was on 
defendants to establish such a waiver, we know of no 
rule requiring them to do more than produce the greater 
weight of the evidence upon the issue. The language 
employed by the court was calculated, we think, to im- 
press the jury with the idea that a bare preponderance 
in favor of defendants would not justify a finding in 
their favor. Since there is to be another trial, it ought, 
perhaps, to be further remarked that the court, in re- 
ceiving expert evidence of the value of the goods, went 
to the utmost limit of its discretion, and, perhaps, farther 
than it should have gone. The judgment is reversed, and 
the cause remanded. 


REVERSED AND REMANDED. 


Isaac 8. Leavitr v: ELLEN E. J. BELL ET AL., APPEL- 
LANTS, AND IRA B. Cook, ADMINISTRATOR, APPELLEE. 


FILED JANUARY 24,1900. No. 11,063. 


1. Law of-the Case: SEconD APPEAL. The determination of questions 
presented to this court, in an apppellate proceeding, becomes 
the law of the case, and, ordinarily, will not be re-examined 
when the cause is again brought up for review. 

2. Tax Liens: InTErREsr. Interest due on delinquent taxes consti- 
tutes part of the tax lien on property upon which the original 
tax is a charge. 

3. Liens: Juniok INCUMBRANCERS. A junior incumbrancer who, to 
protect his lien, takes up a superior lien is entitled to interest 
from the date of payment on the entire sum paid to discharge 
such superior lien. 

4. Review: MIsTAKES IN COMPUTATION. Where a decree brought here 
for review is found to be erroneous, because of a mistake in com- 
putation, the error will be corrected in this court, or the cause 
will be remanded with direction to the district court to render 
the proper judgment. 
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APPEAL from the district court of Douglas county. 
Heard below before Knysor, J. Reversed. 


Howard B. Smith, for appellants. 
William D. Beckett and J. W. Woodrough, contra. 


SULLIVAN, J. 


When this cause was before us on a former appeal, the 
judgment was reversed, with instructions to the district 
court to set aside the original decree, and render a new 
one in conformity with the views expressed in the opin- 
ion. See Leavitt v. Bell, 55 Nebr., 57. It is now claimed 
that the judgment pronounced in obedience to the man- 
date is erroneous, because the amount paid by the mort- 
gagee in satisfaction of the tax liens against the several 
lots should not have been added to the mortgage debt, 
and thus made a general charge against the entire prop- 
erty. This question was, on the first appeal, decided ad- 
versely to the contention of appellants. That decision 
is the law of the case, the rule being: “The settled doec- 
trine of this court is that the determination of questions 
presented to this court in reviewing the proceeding in a 
cause in the district court becomes the law of the case for 
all subsequent proceedings, and, ordinarily, will not be 
made the subject of re-examination.” See Ripp v. Hale, 
45 Nebr., 567; Coburn v. Watson, 48 Nebr., 257; Fuller ov. 
Cunningham, 48 Nebr., 857; Omaha Life Ass’n v. Ketten- 
bach, 55 Nebr., 330; JJecad v. Tzschuck, 57 Nebr., 615; 
Hayden v. Frederickson, 59 Nebr., 141, 80 N. W: Rep., 
494; Home Fire Ins. Co. v. Johansen, 59 Nebr., 349, 80 
N. W. Rep., 1047. 

Appellants also contend that the decree is erroneous, 
because it allows Cook interest upon the amount paid 
by him to Leavitt as accrued interest on the tax-liens. 
In this particular the court committed no error. The 
doctrine is established by abundant authority that the 
owner of a real estate mortgage has the right, in order 
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to protect his security, to pay delinquent taxes upon the 
property covered by the mortgage. And it is equally 
well settled, we think, that the entire amount paid to re- 
deem the premises becomes, in equity, a part of the mort- 
gage debt. The interest due upon delinquent taxes is 
as much a part of the tax-lien as is the sum charged in 
the first instance against the property. We have been 
able to discover neither reason nor authority for holding 
that a junior incumbrancer is not entitled to interest on 
the entire sum paid by him to discharge a senior lien. 
Direct authority upon the question is not at hand, but 
we refer, as in some measure sustaining our view, to 
Butterfield v. Hungerford, 68 Ja., 249; Johnson v. Payne, 11 
Nebr., 269; Jones, Mortgages, secs. 77, 1134; Willard, 
Equity Jurisprudence, pp. 446, 448; 9 Ency. Pl. & Pr., 
434, But while the amount found due Cook on account 
of money expended by him in redeeming from the tax 
sale is correct, we discover an error in computing the 
amount due on the mortgage according to its terms. The 
trial court found there was due on May 13, 1899, the sum 
of $10,900. The true amount then due was $10,248. The 
judgment is reversed, and the cause remanded with direc- 
tion to the district court to render a decree correcting the 
error indicated. Aside from the amount due him on 
account of taxes, Cook is entitled to a decree for $6,000, 
with interest thereon at nine per cent per annum from 
July 1, 1891. 


REVERSED AND REMANDED. 


CALEB J. Baxer V. C. PRIEBE ET AL. 
Frrep January 24,1900. No. 9,131. 


Contract: BaILMEentT: CoxprrionaL Sate. The written instrument, set 
out in the opinion, construed, and held to be a contract of bail- 
ment of personal property for hire, and not one of conditional 
sale or sale of personal property on condition. 
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Error from the district court of Lancaster county. 
Tried below before HALL, J. Reversed. 


The opinion contains a statement of the case. 


Stevens & Cochran, for plaintiff in error: 
’ Pp 


The fundamental distinction between a bailment for 
hire and a conditional sale is that in the former the 
identical thing delivered, in the same or in an altered 
form, is to be restored, and the title is not changed; 
while in a sale there is no obligation to return the spe- 
cific property, but the party receiving it is at liberty to 
return another thing of equal value, either in the form 
of money or otherwise. The relation of debtor and cred- 
itor is established for the value of the property, and the 
title to the property is changed. See Sturm v. Baker, 150 
U.S., 312; Chickering v. Bastress, 130 Ill, 206; Harrison 
v. Lenz, 47 Il. App., 170; Kaut v. Kessler, 114 Pa. St., 603; 
Andrews v. Richmond, 34 Hun [N. Y.], 20. 

Personal property in the possession of a bailee is not 
liable to levy of attachment or execution for his debts; 
and he can not by sale and delivery convey any title to a 
purchaser. The principle of caveat emptor applies, and 
the bailor may replevy even from a bona fide purchaser. 
See Kitchell v. Vanadar, 12 Am. Dec. [Ind.], 249; Lmer- 
son v. Fisk, 19 Am. Dec. [Me.], 206; Russell v. Favier, 36 
Am. Dec. [La.], 662; Dunlap v. Gleason, 93 Am. Dec. 
[Mich.], 231; Burton v. Curyea, 89 Am. Dec. [Ill.], 350; 
Miller Piano Co. v. Parker, 85 Am. St. Rep. [Pa.], 873; 
McClelland v. Seroggin, 35 Nebr., 537. 


Clark & Allen, E. H. Wooley and E. J. Murfin, contra. 


References: Hine v. Roberts, 48 Conn., 267; Campbell 
Printing Press € Mfg. Co. v. Oltrogge, 13 Daly [N. Y.], 
247, 3 
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Houcoms, J. 


The determination of this case hinges upon the proper 
construction to be given to the following contract: 


“Contract for Rent of Goods from C. J. Baker, 307 South 
6th Street, St. Joseph, Mo. 


“C. Priebe, May 8th, 1895, the undersigned, agree to 
the following: We hereby rent from C. J. Baker, 307 
South 6th street, St. Joseph, the following described 
property: 


No. Articles. Size. | Quality. Value of/Rent per} Total 
each. | month. | rent. 
1 Wall tent..............00. 60x90/6} oz. drill]/$230.00 | $90.00 
3 Wall tent ........-..0 eee 12x14]10 oz. duck} 21.00 
1 Family tent.............-- 30.00 
1 Refreshment..........0005 17.00 
1 Marquette............006- 14.00 
2 Single gas lamps caren 4.80 
2 Single gas lamps (inside) 2.15 
2 Double gas lamps (inside).]......[....seeee- 4.30 7.75 
1 doz. |S. a oe $6.00, 1 table, $323.25 
GUST cea. p oredr seb 'o'e'a ta os] nd shdie ine bislertesei eee’ 
$381.00 
To be used for medicine business; to be used at various 
towns; to be shipped from St. Joseph, Mo., via St. Joseph 


and G.I. R. R.; to be returned from ...... via 
the .... day of ...... of 189.. 

“The conditions of this contract are: 

“Tirst. That the rent shall begin from the time of de- 
livery from the store of C. J. Baker and continue until 
the above rented articles are returned and delivered to 
C. J. Baker again. 

“Second. Should the above rented articles be detained 
longer than the above mentioned period, we agree to pay 
per for the extra time the goods are so delayed. 

“Third. We further agree that the above mentioned 
goods shall not be packed or shipped when wet or damp, 


ee ecee on 
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and to pay all damages arising therefrom; the same to 
be charged against the undersigned. 

“fifth. We further agree to pay all damages caused 
by fire, storms, mildew, or other causes, including dam- 
ages caused by marking, painting or otherwise defacing 
the above rented property; and to return the above men- 
tioned property to C. J. Baker, in as good condition as 
when received, except so far as the same shall have suf- 
fered from reasonable use. 

“Remarks. 


“Signed, C. PRIEBE, 
“By Gro. W. Wass, Agt. 
“For value received, we hereby guarantee the above 
contract. C. Priesy.” 


The property therein described was in the possession 
of, and being used by, the person signing the same, and 
others, in selling a quack nostrum—a “medicine fakir 
business,” as counsel for defendants aptly term it. The 
property was attached for the debts of the individuals 
engaged in the business mentioned, and replevied by the 
plaintiff, who claimed the ownership thereof. 

The trial court construed the contract as a conditional 
sale, and peremptorily instructed the jury accordingly. 
In our opinion, this view was erroneous. From a careful 
examination of the terms of the contract, we fail to dis- 
cover any element in it from which it can be inferred 
that a sale upon any terms was intended by the parties 
when entering upon the contract. It has every evidence 
of a bailment for hire, and nowhere do we find any lan- 
guage which can be construed as an evidence of sale.. It 
is true, as stated by counsel, that the possession of the 
property is an indicium of ownership; but possession, in 
this instance, is equally consistent with their special 
property therein as bailees. It is urged that the rental 
for the property is so great as to indicate a conditional 
sale. We do not so regard it. This might be true, if, 
with other facts or circumstances, a sale could be in- 
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ferred; but, standing alone, the fact possesses no value 
for that purpose. If a person secures a profitable bar- 
gain in the hiring of personal property, no different 
application of legal principles is to be made on that ac- 
count. It may be observed that the nature of the prop- 
erty, if in continuous use, is such as to make its utility 
short-lived. The contract entered into was no doubt re- 
garded by the bailor as somewhat venturesome, and not 
free from hazard; and this fact may well have influenced 
the price per month. The form of the contract is such, in 
general terms, as would, ordinarily, be used by a person 
engaged in the business in which plaintiff appears to 
have been engaged, where the renting or bailment of his 
property was carried on as a part of the business. If the 
contract is to be construed as a conditional sale, what 
are its terms? When is the property to be paid for? 
What amount is to be paid? And, as between the par- 
ties to the transaction, when does the full title pass to 
the vendee? Under its terms, the bailee may return the 
property at any time he desires. He is under no obliga- 
tion to keep it for any specified length of time, and is to 
pay rental for the time he retains it. He is under obliga- 
tion to return the identical property mentioned in the 
contract, this being one of the chief distinguishing feat- 
ures between bailment and a conditional sale. In Mc- 
Clelland v. Scroggin, says Judge Post, the other judges 
concurring: “In every conditional sale or sale upon con- 
dition, the vendor can waive the condition and sue for 
the purchase price; this is one criterion.” See 35 Nebr., 
545. Applying the criterion given to the case at bar, it 
can not be said the vendor can sue for the purchase price, 
because none is given, nor are we able to determine it 
from anything that appears in the contract. 

In Harrison v. Lenz, 47 Tl. App., 170, the following 
language is used: “When the identical article delivered 
is to be restored in the. same or an altered form, the con- 
tract is of bailment, and the title to the property is not 
changed. But when there is no obligation to atestOre 
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the specific article, and the receiver is at liberty to re- 
turn another thing of equal value, or the money value, 
he becomes a debtor to make a return, and the title to 
the property is changed.” The supreme court of Penn- 
sylvania says: “An agreement by which one places his 
personal property in the hands of another, without any 
obligation of sale on the part of the one, or the right of 
purchase at any time in the other, is not a conditional 
sale but a bailment.” See Kaut v. Kessler, 114 Pa. St., 
603; also, Dunlap v. Gleason, 93 Am. Dec. [Mich.], 231. 
Nothing is shown by the parol evidence which changes 
the character of the written instrument; nor are there 
any circumstances disclosed surrounding the transactions 
inconsistent with the plain terms of the agreement. We 
know of no way, by any reasonable construction of the 
language used or inferences to be drawn therefrom, 
whereby the agreement can be regarded as a conditional 
sale of the property mentioned upon any terms whatso- 
ever. It occurrs to us that it is not susceptible of such 
construction without reading into the contract that which 
it does not contain and omitting or disregarding much 
that it does. Entertaining the views as herein expressed, 
it follows that the judgment of the lower court must be 
reversed, and the cause remanded for further proceed- 
ings in accordance with law. 
REVERSED. 


Epwarb H. MeRRIFIELD v. Farmers Narionay BANK 
OF PAWNEE Crry, NEBRASKA. 


FILED JANUARY 24,1900. No. 9,122. 


1. Attachment: Morion To DissouvE: EVIDENCE: REVIEW. On the 
hearing of a motion to dissolve an attachment, error can not be 
predicated upon the admission of improper evidence. It is pre- 
sumed that the trial judge, in arriving at a conclusion, considered 
only proper and competent evidence, and disregarded that which 
was improper. 
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2, ———_: ——__: ———_-: ——-—. In reviewing the ruling of a trial 
court on a motion to dissolve an attachment, this court will not 
reverse a decision thereon, if supported by competent evidence, 
because the evidence is conflicting, unless it is against the clear 
weight of evidence. 


Error from the district court of Pawnee county. 
Tried below before STULL, J. Affirmed. 


G. HE. Becker and J. W. Porter, for plaintiff in error. 
Linésay & Raper, contra. 


Houcoms, J. 


In this action, founded upon a promissory note, an 
affidavit of attachment was filed, setting forth that 
the defendant ‘“‘has property and rights in action, which 
he conceals and has assigned, removed, disposed of, 
and is about to dispose of his property, or a part thereof, 
with intent to defraud his creditors.” A writ of at- 
tachment was issued and levied upon property as be- 
longing to the defendant. The defendant moved to dis- 
solve the attachment, one of the grounds therefor being 
that the statements alleged in the affidavit for an attach- 
ment were untrue. Upon the issue thus made evidence . 
was submitted by affidavits, and the examination of wit- 
nesses in open court. The motion to dissolve was over- 
ruled, to which ruling exceptions were taken, and the 
property attached ordered sold to satisfy the judgment 
obtained in the action. The case is brought here to se- 
cure a reversal of the order of the trial judge overruling 
defendant’s motion to dissolve the attachment. 

Much of the brief of counsel for plaintiff in error is 
devoted to an argument of the alleged errors of the 
trial judge in the admission of evidence on the hearing 
of the motion to dissolve the attachment. It is unneces- 
sary for us to discuss this phase of the case, further than 
to say that the trial judge is presumed, in arriving at a 
conclusion on the motion to dissolve, to have considered 
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only proper and competent evidence, and to have disre- 
garded that which was improper; and, if the conclusion 
reached is supported by sufficient competent evidence, it 
will not be disturbed by this court. See Hnyeart v. Davis, 
17 Nebr., 228; Willard v. Foster, 24 Nebr., 213; Bilby v. 
Townsend, 29 Nebr., 220. 

The remaining question to be considered is one of fact 
and not of law. Counsel argue earnestly that the trans- 
actions which led to the attachment proceeding were 
entered into in good faith by the defendant, and with no 
intent to defraud his creditors; and that his vendees pur- 
chased the property bona fide, and for a good and valua- 
ble consideration. It would be profitless for us to enter 
into an’ examination of each of the several transactions 
as disclosed by the evidence, or to endeavor to determine 
whether the several transfers of property were fraudu- 
lent as to defendant’s creditors to the extent of avoiding 
the contracts evidencing the several transfers. The ven- 
dees are not parties to the suit, and their rights or inter- 
ests in the property attached are not therein determined. 
We are of the opinion, from an examination of the evi- 
dence, that it is sufficient to warrant the conclusions 
reached by the trial judge; and the fact that it is con- 
flicting, or that other views might be entertained regard- 
ing the motives actuating the defendant in the disposi- 
tion of his property, would not be ground sufficient for 
a reversal by this court of the order sustaining the at- 
tachment. See Mayer v. Zingre, 18 Nebr., 458; Johnson 
v. Steele, 23 Nebr., 82; Britton v. Boyer, 27 Nebr., 522. 
Perceiving no error in the ruling complained of, the same 
is upheld and 

AFFIRMED, 
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BURWELL IRRIGATION COMPANY V. WILLIAM D. 
LASHMETT. 


FIveD JANUARY 24,1900. No. 9,094. 


1. Work and Labor: Pirrapine. A petition for the recovery, quantum 
meruit, for work and labor performed by the plaintiff for defend- 
ant, examined, and held to state a cause of action. 


2. Conflicting Evidence: Review. Where the evidence is conflicting 
and the judgment is supported by competent evidence, it will 
not be disturbed, even though a different conclusion might have 
been reached. 


3. Estoppel: PLEaApiIne. An estoppel, to be available as a cause of 
action or defense, must be specially pleaded. 


Error from the district court of Garfield county. 
Tried below before KENDALL, J. Affirmed. 


Charles A. Munn and Guy Laverty, for plaintiff in error. 
A. M. Robbins and C. I. Bragg, conira. 


HoLcoms, J. 


This action was begun in the lower court for a re- 
covery, quantum meruit, for labor alleged to have been 
performed by defendant in error for plaintiff in error in 
the construction of an irrigation ditch. A jury was 
waived, and trial had to the court, which resulted in 
favor of the plaintiff below. Defendant brings the case 
here for review. 

While several errors are assigned as ground for re- 
versal, but two are argued in brief of counsel, and they 
only will be considered in determining the cause. It is 
urged that the petition does not state facts sufficient to 
constitute a cause of action, and that the finding of the 
trial court is not sustained by any competent evidence. 
The petition, in substance, alleges that the defendant is 
a corporation organized under the laws of the state of 
Nebraska; that during the month of November, A. D. 
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1894, the plaintiff had some conversation with one J. M. 
Morris in regard to work on an irrigation ditch then 
about to be dug by the defendants, and that on or about 
the 21st day of November, A. D. 1894, one James Wilson, 
who was then the engineer and in charge of the con- 
struction and excavation of said ditch, inquired of plain- 
tiff if he would go to work on said ditch at once; that 
plaintiff replied that he would go to work on the follow- 
ing day with quite a force of men and teams, and that 
he, Wilson, then directed plaintiff where to commence 
work, and told plaintiff it was necessary he should get 
to work on the next day in order to save certain water 
rights of the company; that plaintiff then supposed he 
was going to work for the said J. M. Morris, and was 
not advised to the contrary until long afterwards, and 
alleges that said Morris had no contract on said ditch, 
but was employed by the defendant as its foreman; that | 
plaintiff and the men under him worked nine and one- 
half days, and that the value of the work and labor was 
$194.87; that payment and deductions to the amount of 
$8.62 had been made, leaving still due for said work and 
labor the full sum of $186.25, and that afterwards, and 
on the 15th day of December, 1894, the said Morris, while 
in the employ of the said defendant, made and delivered 
to plaintiff a “time check,” as follows: 
“No. 6. BURWELL, NEBRASKA, Dec. 15, 1894. 

“Burwell Irrigation Co., to J. M. Morris, Contractor. 
The bearer, Dug Lashmett, worked to the amount of 
$186.25 on the Burwell ditch, in full. 

“Payable the 15th and 30th of each month. 

“J. M. Morris, Foreman.” 


That afterwards, and on the 15th day of December, 
1894, he presented said time check to the said defendants, 
and said defendants then and there agreed to pay the 
same on the 15th day of the next month, saying that it 
could not then pay the same, because no estimate had 
been made on said work; that afterwards, on the 15th 
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day of January, 1895, and at other times, the time check 
was presented for payment, which was then and there 
refused, and that there is now due from the defendant to 
this plaintiff, on account of the work done and performed, 
over and above all just credits, the full sum of $186.25, 
for which, with interest, Judgment is prayed. In con- 
struing the petition, for the purpose of determining its 
sufficiency, it is only necessary to ascertain whether it 
contains sufficient material allegations to state a cause 
of action against the defendant. It is the spirit of mod- 
ern law to look to the substance rather than to the form 
of a pleading. If its form or manner of construction is 
objectionable because of indefiniteness or faulty arrange- 
ment, such defect may be reached by a proper motion. 
It is not for this court to hold the petition bad because 
it may not be a model in construction or artistic in ar- 
rangement. It is provided by the Civil Code that the 
petition shall contain a statement of the facts constitut- 
ing the cause of action in ordinary and concise language, 
without repetition. As we analyze the petition under 
consideration, it states that the plaintiff was employed 
by one Morris, acting as the foreman of the defendant, 
to perform the labor mentioned in his petition; that the 
engineer in charge of the construction of the ditch also 
procured him to begin work, and directed where the same 
should be done; that at the time he supposed he was 
working for Morris as contractor, but later ascertained 
that Morris had no contract, and that he was in fact 
acting as foreman for said company in the construction 
of its ditch, and that plaintiff performed the work for 
the company, and not for Morris as contractor, and that 
as foreman he gave plaintiff a “time check,” or a state- 
ment of the amount due for work performed, which was 
accepted by the company, and payment thereof agreed 
to be made on the 15th day of the month following; that 
the work was reasonably worth the amount stated; that 
it was due from defendant to plaintiff, followed by a suit- 

able prayer for relief. Entertaining, as we do, this view 
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as to a proper construction of the averments in the peti- 
tion, it is evident that a cause of action is stated therein, 
and that the objection thereto is not well taken. In 
Tessier v. Reed, 17. Nebr., 105, it is held that a petition 
which alleges that the defendant is indebted ‘to the plain- 
tiff for a specific sum then due and payable for goods, 
wares, and merchandise sold and delivered by the plain- 
tiff, states a cause of action. Applying the rule quoted 
to the case at bar, it may be said the petition herein al- 
leges that the defendant is indebted to the plaintiff for 
the sum mentioned, which is the reasonable value for 
work and labor done and performed for the defendant 
by the plaintiff at its instance and request, through its 
foreman and engineer in charge, and, therefore, states a 
good cause of action. See, also, Rathburn v. Burlington & 
M. R. Co., 16 Nebr., 441. 

It is urged by counsel for plaintiff in error “that the 
court erred in finding in favor of the plaintiff and against 
the defendant, because said finding is not sustained by 
any competent evidence.” The defendant, in its answer, 
avers that the services, which form the basis of plain- 
tiff’s action, were performed for J. M. Morris, and not 
for the defendant; that Morris had a contract with the 
defendant for excavating certain parts of its ditch at a 
stipulated price per yard; that said contract was after- 
wards abandoned, and full settlement made with Morris 
therefor; that said Morris was never its foreman, and 
was never in its employ except under said contract. It 
is thus made to appear that the only issue is in regard 
to the party for whom the services were rendered. There 
is no controversy as to the rendition of the services or 
‘the value thereof, or that the labor was performed in 
the construction of the ditch belonging to the defendant. 
The evidence is conflicting, and from it different conclu- 
sions may be reached, according to the credibility of the 
different witnesses and the relative importance attached 
to different portions of the testimony. The plaintiff tes- 
tifies that he did the work under the direction of Morris 
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and the engineer in charge; that at the time he sup- 
posed Morris had a contract with the defendant company, 
and that he was working for Morris, but subsequently 
learned that Morris had no contract, and that the work 
was being done for the company; that at the time he 
settled for his work, he was given a “time check” by Mor- 
vis as foreman, and presented the same to the company, 
and that payment was promised in thirty days, and that 
no objection was made to the order or “time check” by 
the officers of the company. The Morris mentioned in 
the pleadings was a witness, and testified relative to 
the matter in dispute as follows: : 

“Q. You may state, Mr. Morris, if; pending negotia- 
tions for this work of excavating defendant’s ditches, 
you had had any conversations with the plaintiff, Will- 
iam D. Lashmett, in regard to working on that ditch 
under you. 

“A. Yes, sir. 

“Q. Had you completed your contract with him? That 
is the price? 

“A. No, sir. I had not. 

“Q. You may state, Mr. Morris, whether you sent Mr. 
Lashmett, the plaintiff, to work on the ditch. 

“A. I did not. 

“Q, You may state, if you know of your own personal 
knowledge, who did send him to work, if you know from 
him or any of the defendants. 

“A, Yes, sir. I know from him and the defendants 
both. 

“Q. You may state what you learned in regard to his 
employment from the defendants. 

“A. Why, the defendants told me they put him to 
work. I afterwards put him to work in a certain section, 
I forget the number of it. He worked about a day anda 
half for me there. When IJ, came up there the defendant 
told me he put him to work. 

“Q. He told you he had put him to work? 

“A, Yes, sir 

43 
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“Q. Which one of the defendants was it you had this 
conversation with? 

“A. Wilson.” : 

Wilson was the engineer in charge of the work. ‘After 
testifying as to the abandonment of the contract under 
negotiations between the witness and the company, the 
witness further testifies as follows: 

“Q. What was said in regard to their paying the men 
that were engaged in doing the work and the manner 
that was to be done? 

“A. Well, he just said, we will have to make arrange- 
ments to get money and pay them. 

“Q. Was anything said in regard to your giving time 
checks to the men as though they were still in your em- 
ploy and what was to be done with them? 

“A, Well, J tried to have some kind of permanent set- 
‘tlement with them in regard to what should be done, and 
there was a certain piece of work that I was not to have 
any account of, but I was to pay for that. I had this 
man Lashmett do it, and I paid him. I was told to go 
ahead and give time checks and gave lots of them. Some 
were for 3, 4, and 10 dollars, some were as high as $20 
and $25. They were taken up and they gave their time 
checks in place and they paid in that way. 

“Q. Now you say there was a small part of the work 
which Lashmett the plaintiff did, that you was to settle 
for? , 

“A. There was a small part that had never been fin- 
ished and I had Mr. Lashmett do, he put in only a short 
time, a day and a half or such a matter and I gave him 
feed for the same. I had him work with a new machine. 

“Q. You may state if you gave Mr. Lashmett a time 
check for the work he had done. 

“A. I did. 

“Q. You may state if this time check, as you call it, 
was given on your own behalf, or on behalf of the irriga- 
tion company. 

“A. I gave it to the irrigation company, the same as 
all others; signed it as foreman.” 
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The officers of the company testify that a contract was 
entered into between the company and Morris for the ex- 
cavation of the ditch at a stipulated price per yard, and , 
that the work done by the plaintiff was for Morris as con- 
tractor under his said contract. It also appears that the 
contract, soon after it was agreed upon, was abandoned 
by both parties thereto, and, by the consent of both, 
burned up. It is established by the evidence that, as 2 
part of the contract which was being negotiated with 
Morris, a construction bond was to be given by him, 
which was never done, and the failure of which was one 
of the causes which led to its abandonment. 

It is quite apparent, from a consideration of all the 
evidence bearing upon the question, that the contract 
was never, in fact, consummated. As a part of the con- 
tract, the construction bond mentioned was to be given, 
which was never done; and part payment, under its 
terms, was to be made in the securities of the company, 
and this was not acted upon or sought to be carried out 
by either of the parties. Whether the contract, as far 
as it had been consummated, was delivered, in a legal 
sense, is in doubt. .The testimony all goes to show that 
the company never recognized Morris as a contractor, 
and made all payments for work, pending the consumma- 
tion of the contract until its abandonment, direct to the 
persons rendering the services, and upon orders by Mor- 
ris as foreman, similar to the one given to the plaintiff 
herein. It may fairly be concluded from the evidence 
that the arrangement between Morris and the company, 
during the time the contract was held awaiting the giv- 
ing of the construction bond and before its abandonment, 
was of a temporary character, the company retaining con- 
trol of the work and directing its prosecution until the 
contract with Morris was completed, intending to relin- 
quish their control] and supervision of the work to him 
when the contract had been fully executed. 

The secretary of the company gave the following testi- 
mony: 
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“Q. Wasn’t there thirty or forty or fifty of those checks 
issued by Mr. Morris? 

“A. Possibly there was. 

“Q. And were honored by the company. © 

“A. Yes, sir. 

“Q. And as far as you know there was no objection to 
that form—no objection to his signing as foreman as far 
as you know? 

“A. Not at a certain time there was not. I don’t think 
there was. 

“Q. During the time and up to the time you made the 
settlement with him, there wasn’t any objection? 

“A. I don’t think there was. 

“Q. Then the basis of the settlement was that you was 
to take the work, and pay for the work, and he was to 
turn over these tools, that is he was to turn over the use 
of the tools? 

“A, Yes, sir. 

“Q. And that made the settlement? 

“A, Yes, sir. 

“Q. And that was all there was to it? 

“A. That was right. 

“Q. That was all there was to it? 

“A, Certainly.” 

The president testifies as follows: 

“Q. State to the court what you know about it. [The 
contract. | 

“A. There was a contract made with J. M. Morris for 
to excavate the canal from the head to the foot of it for 
so much per yard. He made the contract and the con- 
tract was made and signed by the company and J. M. 
Morris on condition that he had a bond signed for se- 
curity to the company. The bond never was signed. 

“Q. Mr. Brownell, I believe you say that all of the con- 
tracts that had been let by Morris, subcontracts that had 
been let by Morris, were in that settlement, assigned over 
to the company, the Burwell Irrigation Company, except 
the one that he was to work on himself? 
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“A. They may not have been in that settlement, but 
they were assigned over. The company assumed the 
contracts, all of them, with that exception, and that was 
no contract at all. He was simply working there by days 
work.” ‘ 

Wilson, the engineer, testifies as follows: 

“Q. Do you know what terminated it? [The contract. ] 

“A, The failure of Morris to comply with the terms of 
his agreement and give a bond acceptable to the com- 
pany. 

“Q. Yes, and in regard to it. What became of it? 

“A. I requested Mr. Morris to see if he could not get 
other bondsmen and proceed on the work on the contract, 
and he protested that he couldn’t, that it would be im- 
possible for him to do so and I told him that it would be 
advisable for him to try to keep the thing quiet for a day 
or two until he could ascertain whether he could get 

‘bondsmen or not, and I urged him to go ahead with the 
contract, because it was a remarkably good contract for 
the company, and being interested in the company I 
wanted the contract carried out. He made no effort and 
was very anxious to cancel the contract. I told him that 
the matter would have to be submitted to the board of 
directors and myself and Mr. John Doran were appointed 
a committee to make a settlement with Mr. Morris.” 

It is disclosed by the testimony that Morris was never 
paid any sum under his alleged contract, except possibly 
such sums as were paid directly to the persons perform- 
ing the services, and that all such were paid except the 
plaintiff in this action. Much of the testimony bears on 
the question as to whether the plaintiff had said he 

’ would release the company, and look to Morris for com- 
pensation. When the contract with Morris was aban- 

doned, it appears that more or less was said as to amounts 
owing for work prior to that time, and the amount due 
plaintiff received some attention, defendant insisting 
that plaintiff at that time agreed to release the company 
from liability and look to Morris. Whatever may be the 
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truth, there was no agreement founded upon any valid 
consideration. This is recognized by the defendant, who 
urges that the alleged agreement operates as an estop- 
pel, and, therefore, precludes a recovery in this action. 
This evidence, if valuable for any purpose, discloses that 
the defeudant was conscious of its liability for the labor 
performed by the plaintiff, and sought in this manner to 
relieve itself of responsibility. While it is urged that 
the alleged agreement to release the company estops the 
plaintiff from recovery in this action, it need. but be 
stated that no estoppel is pleaded, and this contention 
is now unavailing. See Nebraska Mortgage Loan Co. v. 
Van Kloster, 42 Nebr., 749. Where the evidence is con- 
flicting, and the judgment is supported by competent 
evidence, as we think it is in this case, under the uniform 
decisions of this court it should not be disturbed, though 
a different conclusion might have been reached. See 
Hunt v. Luffman, 41 Nebr., 244; lipley v. Larsen, 43 Nebr., 
687; Blodgett v. McMurtry, 34 Nebr., 782. 

Irrom the foregoing it is apparent that the judgment 
of the trial court should remain undisturbed, and the 
same is accordingly 

AFFIRMED. 


FRANK THOMPSON, EXECUTOR, ET AL., APPELLEES, V. 
EVALINE LA RUE ET AL., APPELLANTS. 


FILED JANUARY 24,1900. No. 9,092. 


1. Creditors’ Bill: DEFENSE: EvIDENCE. A judgment was obtained in 
the county court of the county in which the judgment debtors 
resided, and a transcript thereof filed in the district court, upon 
which execution was duly issued and returned nulla bona. Ac- 
tion in the nature of a creditors’ bill was begun, and the debtors 
answering alleged and offered proof of ownership of a small 
tract of real estate of uncertain value in another county subject 
to execution. Evidence examined, and held insufficient to defeat 
plaintiffs’ right of recovery in their equity action. 
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Held, That the exhaustion of the remedy 
at law against an indorser on the instrument merged into judg- 
ment, and who was not a party to the judgment proceedings, 
is not essential to the maintenance of an equitable action against 
the judgment debtors. 


. Held, That the judgment is sustained by the 
evidence. : 


APppbaAL from the district court of Fillmore county. 
Heard below before Hastrinas, J. Affirmed. 


Charles H. Sloan, for appellants. 
F. B. Donisthorpe, contra. 


Houcome, J. 


A judgment was obtained in the county court, in the 
county in which the judgment debtors resided, and a 
transcript thereof filed in the office of the clerk of the 
district court for the same county. An execution on the 
judgment was issued out of the district court, and de- 
livered to the sheriff of the county, and by him returned 
indorsed: “After diligent search, I am unable to find 
anything on which to levy.” The judgment creditors 
thereupon began proceedings, in an equitable action, to 
set aside an alleged fraudulent transfer of real estate and 
subject the same to the satisfaction of the judgment 
debt. The plaintiffs, appellees, pleaded in their petition 
the procurement of the judgment; that it remains in full 
force and unsatisfied; the issuance and return of the exe- 
cution unsatisfied; the insolvency of the judgment debt- 
ors; and the alienation of the real estate, described in 
the petition, without consideration, and for the purpose 
of hindering, delaying and defrauding the creditors of 
the vendors. Although the sufficiency of the petition is 
challenged, we think it contains all necessary averments. 

The appellants, the judgment debtors and their ven- 
dees, after generally denying the allegations of the peti- 
tion, aver that the transactions complained of were made 
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in good faith, for a valuable consideration, and with no 
inteution to defraud the creditors of the vendors. In 
addition to these general allegations, the judgment debt- 
ors, being husband and wife, in their-separate answer, 
pleaded “that the real estate for which the original debt 
was contracted to the plaintiff is in the state of Ne- 
braska, is subject to levy of execution, and said original 
indebtedness was secured by mortgage thereon.” It may 
here be mentioned that the plaintiffs, in their equity 
action, sought to subject to the satisfaction of their judg- 
ment other real estate than that involved in the appeal 
proceedings, and that as to such property the court found 
the same to be a homestead, and not subject to fraudu- 
lent alienation. All parties acquiescing in the judgment 
of the court regarding such property, no further mention 
need be made of it. 

With respect to the real property involved in this ap- 
peal the court finds the facts as follows: “The court 
further finds that on or about the 16th day of November, 
1895, the defendant George A. La Rue, being joined by 
the co-defendant Evaline La Rue,.conveyed by deed of 
general warranty to the said co-defendant Alettie Ed- 
mindson, the following described real estate, to-wit: Lot 
number 20 in W. V. Fifield’s subdivision of lot number 15 
in the village [now city] of Geneva, Fillmore county, Ne- 
braska. The court also finds that said pretended con- 
veyance was without consideration, and for the purpose 
of defrauding the creditors of the said George A. La Rue 
and Evaline La Rue, and hindering and delaying them 
in the collection of their debts; that said deed was fraud- 
ulent, and vested no title in and to said real estate in the 
said Alettie Edmindson; and that the said Alettie Ed- 
mindson took no title to said real estate by virtue of said 
warranty deed, and that the said George A. La Rue was 
the lawful owner of the said real estate at the time of the 
rendition of the aforesaid judgment. The court finds 
that by reason of the filing of the transcript of the said 
judgment in the office of the clerk of the district court 
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of said county, the judgment became and is a valid and 
subsisting lien on the aforesaid real estate. The court 
also finds that the said warranty deed from George A. 
La Rue and wife to the said Alettie Edmindson is a cloud 
on the title to said real estate, in fraud of the rights of 
this plaintiff as judgment creditor, and that plaintiff is 
entitled to have same removed of record.” The court 
found due the plaintiffs on the judgment $532.80, with 
interest and costs, and rendered judgment annulling the 
transfer, decreeing the title of the property to be in the 
said George A. La Rue, and that the judgment is a valid 
lien against the same. From this judgment defendants 
appeal. 

It will be observed that the defendants, vendees of 
the judgment debtors, tender no issue of ownership of 
property by their vendors in another county subject to 
execution, and as to them they can not now be heard to 
urge that the action in equity should abate until such 
property is taken by the ordinary process of execution 
and applied in satisfaction of the judgment, or some por- 
tion thereof. The judgment creditor, having had his 
execution duly issued and returned wholly unsatisfied, 
is entitled to maintain his equity action for the satisfac- 
tion of his debt; and the fact that the debtors may have 
other property in another county subject to execution 
would not be available to a voluntary alienee, unless 
properly presented by a suitable plea raising that issue. 
See Leonard v. Forcheimer, 49 Ala., 145. 

It remains to be seen whether the allegation of the 
judgment debtors regarding their ownership of real prop- 
erty in the state subject to execution, and the proof 
thereunder, ought to defeat the plaintiff’s action. It 
appears from the evidence-that the judgment debtors 
had no property in the county of their residence subject 
to levy under an execution. This is borne out by the 
sheriff’s return, as well as all other evidence bearing on. 
the subject. All evidence touching any property owned 
by the judgment debtors subject to levy is in regard to 
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an acre tract of land in Lancaster county near the city 
of Lincoln. The question then is, had the plaintiffs ex- 
hausted all their remedies at law, or, in other words, had 
the debtors sufficient property subject to execution with 
which to satisfy the judgment and costs? It is shown 
that the real estate in Lancaster county is mortgaged to 
secure the debt which had been reduced to judgment, 
and which plaintiffs were trying to have satisfied by their 
equitable action. It is quite probable that, had its value 
equalled or approximated the amount of the debt, the 
plaintiffs would have resorted to their mortgage and by 
foreclosure proceedings obtained satisfaction of the debt. 
It also appears that the taxes levied thereon have not 
been paid for several years, the number thereof, or the 
amount of the taxes not appearing from the testimony. 
The defendant La Rue, being the only witness who testi- 
fied as to the value of this property, testifies as follows: 

“Q.. What is your business? 

“A. I have been farming. 

“Q. During that time have you been engaged some- 
what in buying and selling real estate? 

“A. Yes, sir. . 

“Q. Do you know what the reasonable market value 
is now or that acre of land was in the fall of 1895? 

“A. I considered— 

“Q. Do you know what its fair market value was ai 
that time or the present time? 

“A. I know by mnquary of men right there; what they 
place it at. 

“Q. I ask you the question; answer yes or no? 

“A. Yes, I know. 

“Q. What is the fair market value now and what was 
it during the fall of ’95? 

“A. I consider it worth the purchase price. 

“Q. How much is that? 

“A, $575.” 

Mention is made in the testimony of crop failures, gen- 
eral depression in business and the inability of the de- 
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fendants to meet the taxes assessed against the property, 
from all of which it may be fairly inferred that the value 
placed thereon by the defendant, an interested witness, 
was much greater than could be realized from a sale of 
it. While the testimony upon this point is of an indefi- 
nite and unsatisfactory character, we entertain no doubt 
about this property being entirely inadequate to satisfy 
the plaintiff’s claim. From a full consideration of the 
evidence, it does not appear that the judgment debtors 
possessed sufficient property, without resort to a court 
of equity, to satisfy the judgment, and this view of the 
case is decisive of its merits. 

From the foregoing it can not be said that the plain- 
tiffs have an adequate and effective remedy at law for the 
satisfaction of their debt, and unless such is the case, this 
action is well founded, and the right to maintain it set- 
tled on both principle and authority. See Sinith v. Taylor, 
25 Nebr., 260; also, Smith, Equitable Remedies of Cred- 
itors, p. 74, sec. 50 and cases therein cited. 

Some evidence was offered and reference made by 
counsel in their briefs as to the liability of the indorser 
upon the note merged into the judgment which forms 
the basis of the equitable action, and it is suggested that 
the plaintiffs had not exhausted their legal remedy 
against such indorser. Suffice it to say that this ques- 
tion was not raised by the pleadings, and that plaintiffs 
having obtained their judgment, the defendants are now 
precluded from defeating an action for its satisfaction 
by urging that others are also liable on the instrument 
on which the judgment was founded. See Storm v. Wad- 
dell, 2 Sandf. Ch. [N. Y.], 494. The judgment of the 
trial court is amply supported by the evidence, and is, 
therefore, 

AFFIRMED, 
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JoHN H. BownEr V. JAMES CASSELS ET AL. 
FILED JANUARY 24,1900. No. 9,098. 


1. Appeal to District Court: PRocEDURE: DismissaAL. After the trial 
of a case upon its merits and a judgment in his favor, one joint 
obligor, on an appeal to the district court from such judgment, 
moved to dismiss the appeal because the action in justice court 
had been dismissed as to his co-obligor, who could not be served 
with summons, which motion was sustained. J/cld, That the 
motion went to the merits of the controversy, which could not 
properly be determined and disposed of in a summary proceeding 
of that character. 


2. : DEFECT oF PARTIES: WartveR. That the defendant, having 
tried the case without objection upon the issues joined, waived 
thereby any defect of parties to the action. 

3. : HEARING ON Motion TO Dismiss. hat, in a motion to dis- 


miss an appeal, the court can not consider the merits of the 
controversy, and will confine its inquiry to the question, whether 
the appeal has been properly taken and perfected. 


Terror from the district court of Perkins county. 
Tried below before GRimuS, J. Reversed. 


John H. Bower, pro se. 
B. F. Hastings, contra. 


HLOLCOMB, J. 


No briefs are filed in this case by defendant in error. 
The plaintiff in error complains of the order of the dis- 
trict judge dismissing an appeal to that court from a 
judgment rendered against him by a justice of the peace. 
It appears from the record that the original action was 
begun in justice court against the defendant upon a joint 
promissory note. Summons was served upon defendant 
Cassels and returned not found as to Cutler. Attach- 
ment proceedings in the same action were begun against 
Cutler on the ground that he was a non-resident of the 
state, the writ being returned by the officer not served, 
because he could find no goods ‘or personal property of 
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the defendant on which to levy. Several continuances 
were had by agreement of the parties in court. The de- 
fendant answered by way of counter-claim and set-off, 
and also alleged that he was the principal maker of the 
note sued on, the defendant Cutler being only a surety 
thereon. The plaintiff amended his bill of particulars, 
setting forth another cause of action in addition to the 
note originally sued on. The plaintiff, after the issues 
were thus joined, asked to have the action as to Cutler 
dismissed, because service of summons could not be had 
upon him. The record shows no action thereon by the 
justice before whom the cause was tried. A trial was 
had, resulting in a verdict in favor of the defendant on 
his counter-claim and set-off, upon which judgment was 
rendered. Irom this judgment plaintiff appealed to the 
district court in the manner prescribed by statute. In 
the district court defendant and appellee moved to dis- 
miss the appeal, because “the note sued on in this action 
is signed by this defendant and William J. Cutler, joint 
obligors thereon, and the plaintiff has dismissed this 
action against the said William J. Cutler while the same 
was pending before J. M. Sheridan, justice of the peace.” 
This motion was sustained by the district court, and the 
appeal dismissed. 

It is unnecessary, as we view the question before us, 
to discuss the subject of non-joinder of parties defendant, 
or the effect of the motion of plaintiff asking to dismiss 
the action against the party not served with summons. 
The proceedings were properly begun, and the motion 
evidently was regarded as proper in prosecuting the case 
under the provisions of section 84 of the Code of Civil 
Procedure, wherein it is provided that, in an action 
against defendants jointly indebted, plaintiff may pro- 
ceed against the defendants served, unless the court oth- 
erwise direct. See Code of Civil Procedure, sec. 84. 
Whatever virtue may be in defendant’s objection because 
of the alleged defect of parties, the same goes to the 
merits of the case, and can not be disposed of on a mo- 
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tion to summarily dismiss the appeal. Under the issues 
joined in the justice court, not only was the amount due 
on the obligation, which plaintiff alleged was his indi- 
vidually, tried without objection, but other matters, con- 
stituting a further cause of action, and by way of counter- 
claim and set-off, were tried and determined. The de- 
fendant thereby waived his objection on the ground of 
defect of parties. See Maxwell, Pleading & Practice, p. 
87, ed. 1885; Pomeroy, Remedies & Remedial Rights, 
sec. 287; Bliss, Code Pleading, sec. 411. It will be ob- 
served that the judgment appealed from was in favor 
of the defendant on his counter-claim and set-off, and 
the dismissal of the appeal leaves the case as tried and 
adjudicated in the lower court, reinstates the judgment 
therein rendered, and, if unreversed, is a final determina- 
tion of the controversy. The right of the plaintiff to ap- 
peal from the judgment thus rendered against him and 
have the case heard de novo can not be doubted. See 
Dale v. Hunneman, 12 Nebr., 224. It is a rule of general 
application, so far as our knowledge extends, that, on a 
motion to dismiss an appeal, the court will not consider 
the merits of the controversy, and will confine its inquiry 
to the question whether the appeal has been properly 
taken and perfected under the statutory provisions gov- 
erning the same. See Hines v. Cochran, 35 Nebr., 828; 
Killinger v. Hartman, 21 Nebr., 320; Elliott, Appellate 
Procedure, sec. 522. It follows, therefore, that the judg- 
ment dismissing the appeal is erroneous, and should be 
reversed, which is accordingly done, and the case re- 
manded to the district court for further proceedings in 
accordance with law. 


REVERSED. 
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CHAMBERLAIN BANKING HOUSE, APPELLANT, V. GEORGE 
C. ZUTAVERN ET AL., APPELLEES. 


FED FEBRUARY 9, 1900. No. 9,143. 


1. Homestead: Exemption. A homestead of less value than $2,000 
is exempt from forced sale on execution issued on an ordinary 
judgment. 


2. 


: Wrpow: Heap or Famity. A widow with whom resides 
her children and grandchildren, who are under her care and 
maintenance, is the “head of a family,” and is entitled to the 
benefits of the law exempting homesteads from sale on exe- 
cution. 


3. : Levy or Execution: ActTIoN oF DestToR: DuTY oF CREDITOR. 


Where a debtor takes the necessary steps after the levying of 
an execution upon his lands to have his homestead interest 
therein determined, it is the duty of the creditor to make ap- 
plication as provided by law for the appraisal of the premises, 
and his failure so to do will be sufficient ground for vacating 
the sale of the homestead. 


Error from the district court of Johnson county. 
Tried below before STULL, J. Affirmed. 


M. B.C. True and Roscoe Pound, for appellant. 
W. B. Comstock, contra. 


Norvat, ©. J. 


This is an appeal from an order of the district court 
refusing to confirm a sheriff’s sale of real estate made 
upon execution, and vacating such sale. 

. The objections interposed to the sale were: 

1. That the property was exempt to the defendant 
Wood as a homestead. 

2. That, after the levy of the execution and before the 
sale, said defendant served a written notice upon the. 
sheriff holding the writ that she claimed the real estate 
as a homestead, and that the same was, therefore, exempt 
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from sale on execution, and that the judgment creditor 
failed to have her homestead right determined. 

As to whether the property was the homestead of the 
defendant, the evidence adduced on the hearing in the 
court below was conflicting. That introduced by the de- 
fendant tended to show that she is a widow, sixty-nine 
years old, a resident of the state; that she resided upon 
the Jand in question as a home, with her servants; and 
that, during a greater portion of the time, certain of her 
children and grandchildren resided with her and were 
under her care and maintenance, and that the land was 
of less value than $2,000. The evidence was sufficient to 
establish that the real estate was not subject to forced 
sale on execution. See Dorrington v. Myers, 11 Nebr., 388. 
Moreover, the judgment creditor failed to have the home- 
stead right of the defendant in the property determined. 
See Quigley v. MeEvony, 41 Nebr., 738. 

The sale was properly vacated, and the order appealed 
from is 

AFFIRMED. 

Rehearing denied. 


Mary FE. CASkEY ET AL., APPELLEES, V. COUNTY OF BurRT 
EV AL., APPELLANTS. 


FILED FEBRUARY 9, 1900. No. 11,025. 


1. Statute: DramnaGE oF Swamp Lanp: JURISDICTION oF CoUNTY 
Boarp: Common-LAw Boxp. The provisions of section 4, article 
1, chapter 89, Compiled Statutes, relating to drainage of swamp 
lands, must be strictly complied with before a county board 
can acquire jurisdiction to establish and construct a drain 
thereunder; and a bond that fails to comply with the provis- 
ions of said section 4 is void, and confers no jurisdiction upon 
the board to act, although such bond may be a good common- 
law bond. 


2. Void Tax Unenforceable. A tax levied in a void proceeding is 
unenforceable. 
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8. Delay: Lacures: Noticr. Mere delay of a party in proceeding 
against a void tax will not constitute laches, particularly when 
the record fails to show affirmatively that he had notice of the 
levy. 

Error from the district court of Burt county. - Tried 
below before BAKER, J. Affirmed. 


H. H. Bowes and W. G. Sears, for appellants. 
H. W. Pennock, contra. 


NoRVAL, C. J. 


In 1885 one L. D. Peterson, with others, filed in the 
office of the county clerk of Burt county a petition pray- 
ing for the establishment of a ditch in said county, under 
the provisions of article 1, chapter 89, of the Compiled 
Statutes, 1897. Accompanying said petition was a bond, 
a copy of which follows: 

“now all men by these presents, that we, Lewis Peter- 
son and J. P. Morden, all of the county of Burt, state of 
Nebraska, are held and firmly bound unto the county of 
Burt in the state of Nebraska, in the sum of two hundred 
dollars lawful money of the United States, for the pay- 
ment of which well and truly to be made, we do jointly - 
and severally bind ourselves and our lawful representa- 
tives. The conditions of the above obligation are such, . 
that, whereas Lewis Peterson et al did on the 26th day of 
May A. D. 1885, file a certain petition with the county 
clerk of Burt county, Nebraska, praying that the county 
commissioners of said county would cause a view and the 
location of a ditch running partly through township 21, 
22, und 28, all in range 11, Burt county, Nebraska. 

“Now, if upon view of said route in said petition de- 
scribed the said commissioners shall find in favor of the 
location of said ditch, then this obligation shall be void, 
otherwise to be and remain in full force and effect. 

“Dated this 2d day of June A. D. 1885. 

“LL. D. PETERSON. 


“J. P. MoRDEN.” 
44 
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No other bond was filed in said proceeding. After the 
filing of said petition and bond, other steps prescribed in 
said chapter 89 were taken, and said ditch was estab- 
lished and completed, the same being extended, however, 
more than 160 rods beyond one of the termini designated 
in the petition, and assessments were levied upon the 
land affected thereby. Among the owners of land so 
affected was one Jacob Darst. Afterwards, title to this 
land vested in Mary E. Casey, Laura D. Barnard, Lizzie 
Darst and Allora Darst, who commenced this suit in said 
Burt county, seeking to enjoin the treasurer thereof from 
collecting the tax so imposed, and to remove the cloud of 
such levy from the title to said land on the ground that 
said bond is not in conformity with the provisions of sec- 
tion 4 of article 1 of said chapter 89; that the commis- 
sioners changed the route of the ditch more than said 
statute permitted; and that the provisions of said chap- 
ter are unconstitutional and void. On the trial of the 
case below, a decree was rendered in favor of plaintiffs 
as prayed in their petition, and the defendants appeal 
therefrom. 

If any of the objections urged against said bond in the 
lower court are valid to the extent that such bond must 
be declared to be void, the decree must be affirmed. We 
will, therefore, proceed to examine some of such objec- 
tions. In Dakota County v. Cheney, 22 Nebr., 437, this 
court decided that the jurisdictional steps necessary in 
a proceeding to establish and construct a ditch and levy 
a tax under the provisions of said chapter are as follows: 
First, a petition; second, a bond; third, that the proposed 
improvement is a necessity, and will be conducive to the 
convenience, health and welfare of the public; fourth, 
statutory notice. A bond is, therefore, a jurisdictional 
prerequisite; and if the bond in question is void, the 
county commissioners were without jurisdiction to levy 
such tax, and all their acts in such proceeding were void. 
Under section 4 of said article and chapter, a petition for 
such improvement must be filed with the county clerk, 
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setting forth certain facts, and accompanied by a good 
and sufficient bond signed by two or more sureties, to be 
approved by the county clerk, conditioned for the pay- 
ment of all costs that may occur in case said board of 
county commissioners shall find against such improve- 
ment. It will be observed, by reading the bond filed in 
the proceeding, that the conditions thereof do not comply 
with those prescribed in said statute, and such fact is 
conceded by counsel for appellants; but it is claimed that 
it is a good common-law bond, and that, if it is, it is suffi- 
cient to confer jurisdiction upon the county commis- 
sioners, at least, in the absence of objections to its suffi- 
ciency. It is a principle of law well established by the 
decisions of this court that statutes of the nature of the 
one in question are to be strictly construed, and that, in 
order to sustain assessments levied under the provisions 
of such enactments, the record must affirmatively show a 
compliance with all the conditions essential to a valid ex- 
ercise of the taxing power. See Harmon v. City of Omaha, 
53 Nebr., 164; Smith v. City of Omaha, 49 Nebr., 883. 
Therefore, before a county board can acquire jurisdiction 
of a proceeding of this nature, a bond complying strictly 
with the provisions of section 4 of said chapter must be 
filed and approved. With the provisions of this section, 
the bond in several important respects fails to conform. 
There are no sureties on the bond; the liability of the 
principals is limited to a specific sum, and it is not condi- 
tioned for the payment of the costs that may occur in ~ 
case the board finds against such improvement, as the 
statute requires, but only provides that if, upon view of 
said route in the petition described, the commissioners 
shall find in favor of the location of said ditch, then the 
obligation to-be void, otherwise to be in force. Tf such 
a bond is upheld in this case, there could be no reason 
why a bond providing a penalty limited to one cent, or tu 
nothing, should not also be sustained. Under the con- 
ditions of the bond filed, it can be seen that, although the 
county board might have determined in favor of the loca- 
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tion of the ditch, it might have decided against the im- 
provement, on the ground that it was not necessary, or 
that it was not conducive to the public convenience, 
health or welfare; still the bond would not have been 
enforceable, and the county would have had recourse on 
no one for the expense and-cost of such proceeding. We 
know of no rule of law that would so truly subserve the 
interests of both the public and the taxpayer as the one 
heretofore announced, which is that a strict compliance 
with the provisions of statutes of this nature must be 
shown before the benefits or rights sought to be secured 
under it can be obtained or enforced. It being plain, 
therefore, that this bond failed in many respects to com- 
ply with the provisions and requirements of said section 
4, it must be held to be void; for which reason jurisdic- 
tion over the matter was not acquired by the county 
board, and its acts thereunder, including the levy of the 
tax upon the land of plaintiffs, were void and of no effect. 
It is urged, however, that even if the bond be void, the 
plaintiffs are estopped from proceeding against the tax, 
they being guilty of laches in permitting so long a time 
to elapse between the levy and the commencement of the 
suit. There is no evidence in the record that either they 
or their grantor had notice of the proceedings com- 
plained of. TFurthermore, the proceedings in the matter 
were void, not merely irregular; and we do not perceive 
that there was imposed upon them any duty to act 
promptly in the matter. See Harmon v. City of Omaha, 
supra. 

The conclusion reached makes it unnecessary to dis- 
~ cuss other questions raised in the briefs of counsel. The 
decree of the lower court is, therefore, 


- APFIRMED. 
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HERMAN F. MOSEMAN ETAL. V. STATE OF NEBRASKA, EX 
REL. JOHN M. HENcH, CounTY ATTORNEY. 


FILED FEBRUARY 9, 1900. No. 11,067. 


Joint Assignment of Error. A joint assignment of error in a peti- 
tion in error made by two or more persons, which is not well 
taken as to all who joined therein, will be overruled as to all. 


Error from the district court of Dixon county. Tried 
below before Evans, J. A/firmed. 


W. A. Martin and R. G. Strong, for plaintiffs in error. 
McCarthy & Pearson and Joshua Leonard, contra. 


NorRVAL, C. J. 


This was a proceeding in quo warranto instituted in 
the court below by the state, on the relation of the county 
attorney of Dixon county, to test the right of respondents 
to act as trustees of the village of Emerson, to oust them 
therefrom, and install Louis Swartz, James McHenry, 
Ed L. Ross, Charles C. Bondreau and Jacob Jansen 
therein. The respondents, Michael Schindler and Charles 
P. Jacobson, answered the application, each disclaiming 
all right and title to the office of trustee of said village, 
and to any privileges or franchises belonging thereto, 
and averring that his term of office as trustee expired in 
the spring of 1899 pursuant to the election and qualifica- 
tion of his successor in office, as set forth in the informa- 
tion of the relator. The other defendants answered, set- 
ing up their title to the offices of trustees. The trial 
resulted in a judgment being entered ousting the respond- 
ents from said offices and instating therein Swartz, 
McHenry, Ross, Bondreau and Jansen. AI] the respond- 
‘ ents joined in a motion for a new trial and have filed 2 
joint petition in error herein. 
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Under article 1, chapter 14, Compiled Statutes, 1897, 
the respondents were the duly qualified and acting trus- 
tees of the village of Emerson at and prior to the village 
election held on April 4, 1899. The legislature of 1899 
passed an act with an emergency clause amending sec- 
tions 41, 42 and 60 of said article and chapter, and repeal- 
ing the original sections, which act was approved by the 
executive on April 1, 1899, or three days prior to the hold- 
ing of the election that year in the village of Emerson, 
and at which election Swartz, McHenry, Ross, Bondreau 
and Jansen respectively received the highest number of 
votes for the office of trustee of said village. The original 
sections provided for the election of five trustees for each 
village to serve for the term of one year and until their 
successors are elected and qualified. The amendatory 
act made provisiou for the same number of trustees, “two 
of whom shall be elected to serve one year, three of whom 
shall be elected to serve two years, said election to take 
place at the first annual election after passage of this act; 
and at each alternate election thereafter two shall be 
elected to serve two years and three shall be elected to 
serve two years.” The respondents, or rather a portion 
of them, assert title as hold-over officers, claiming that 
the persons instated as their successors were elected 
under the provisions of the original act and not in accord- 
ance with the amendatory sections, and, as said amenda- 
tory law had been approved by the governor prior to the 
election in April, 1899, the original sections were not then 
in force, and the election was, therefore, ‘a nullity. 
We are precluded, in this proceeding, from inquiring into 
or passing upon the merits of this contention, for the 
reason that the respondents all joined in a motion for a 
new trial, and, jointly, have prosecuted error to this 
court, while two of them, Schindler and Jacobson, ad- 
mitted the averments of the petition and disclaimed all 
right and title io the offices of trustees. The judgment 
as to them was, therefore, not erroneous. The doctrine 
has been often stated by this court that a joint assign- 
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ment of errors in a petition in error, made by two or more 
persons, which is not well taken as to all who joined 
therein, will be overruled as to all. See Gordon v. Little, 
41 Nebr., 250; Harold v. Moline, Milburn & Stoddard Co., 
45 Nebr., 618; Small v. Sandall, 45 Nebr., 306. Applying 
this rule to the case at bar, the judgment must be 


AFFIRMED. 


Jamrs P. BALL v. CHARLES H. BEAUMONT ET AL, 
FILED FEBRUARY 9, 1900. No. 9,145. 


1. Pleading: Leca Fictions. Under the reformed procedure it is un- 
necessary, in a pleading, to state legal fictions. The pleader 
should state the facts which constitute his cause of action in 
ordinary and concise language. 


2. 


: Facts Impirep By Law. It is not necessary, in a pleading, 
to state facts which the law implies. : 

3. : LowER Court: IDENTITY oF IssuEs. A cause appealed to 
the district court must be tried in that court upon the issues 
presented in the lower court. 

: PLEA or Inuptrep Facts Not DEPARTURE. The state- 

ment, in a pleading filed in an appellate court, of a fact im- 

plied by law, but which was not stated.in the pleading filed 

in the inferior court, does not change the issues. 


4. 


5. Amendment: Proor. Where a pleading has been amended by leave 
of court, it is error to exclude proof in support of its averments, 
on the ground that the amendment should not have been al- 
lowed. 


Error from the district court of Perkins county. 
Tried below before GRIMES, J. Reversed.’ 


John H. Bower, for plaintiff in error, argued that aver- 
ments in the answer may cure a complaint defective in 
material allegations, citing Ogden v. Ogden, 60 Ark., 70; 
Lyon v. Logan, 68 Tex., 521; Haggard v. Waller, 6 Nebr., 
271; Insurance Co. v. Kelley, 24 O. St., 345. 

’ While it was true that under the Code, as at common 
law, the petition should show a promise, the word “prom- 
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ise” need not be used, for the law always implies a prom- 
ise to do that which a party is legally liable to perform. 
See Andrew’s Stephen’s Pleading, p. 86. 


A. F. Larson and C. P. Logan, for defendant in error, 
argued that, in an action upon a joint contract, all who 
are jointly liable must be joined, citing Fox v. Abbott, 12 
Nebr., 328; Leach v. Milburn Wagon Co., 14 Nebr., 106; 
Bowen v. Crow, 16 Nebr., 556. 


Morning & Berge also appeared for defendant in error. 


SULLIVAN, J. 


This action was commenced in the county court of Per- 
kins county and removed thence by appeal. The bill of 
particulars upon which the case was tried alleged that 
the plaintiff, James P. Ball, on October 4, 1892, paid to 
the Delaware County State Bank of Manchester, Ia., 
for the use of Beaumont and Penn, and at their request, 
the sum of $800, by reason of which fact there was due 
him $834, with interest thereon at eight per cent from 
April 1, 1893. 

In the petition filed in the district court, the cause of 
action was stated as follows: “The plaintiff alleges that 
_ on the 15th day of April 1898, he paid the State Bank 
of Manchester, Iowa, to and for the use of the defendants, 
and at their instance and request, the sum of eight 
hundred and thirty-four dollars, which sum defendants 
agreed to pay plaintiff. No part of said amount has 
been repaid, and there is now due thereon from the de- 
fendants to the plaintiff the sum of $834, and interest 
from the 15th day of April, 1893.” 

Beaumont filed an answer in due time, and the case 
being called for trial, an objection was made to the in- 
troduction of evidence on the ground that the facts 
stated in the petition were insufficient to constitute a 
cause of action. Thereupon the plaintiff, without wait- 
ing for a ruling upon the objection, asked and obtained 
leave to amend his petition by adding to the statement 
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above set out the words: “which sum the defendants 
agreed to pay plaintiff.” After the amendment had been 
made, defendant’s counsel objected to the introduction 
of any evidence, for the reason that the issues on which 
the case was tried in the county court had been materi- 
ally changed. The court sustained this objection, and 
gave judgment in favor of the defendants. The judg- 
ment is manifestly erroneous, and must be reversed. The 
amendment added nothing but a fiction to the statement 
already made. 

Under modern procedure, the petition should set forth, 
in ordinary and concise language, the facts constituting 
the plaintiff's cause of action. See Code of Civil Pro- 
cedure, sec. 92. There is no rule requiring fictions to be 
pleaded. It may be that to some extent fictitious aver- 
ments are still permitted; but they are certainly not re- 
quired. Neither the letter nor the spirit of the law now 
requires a party to plead what is not true. The facts 
stated in the county court, and in the original petition 
in the district court, disclose a duty resting on the de- 
fendants to repay the money expended by the plaintiff 
at their request and for their use. From this duty the 
law infers a promise, and it was unnecessary to plead it. 
The rule is, that what the law implies need not be 
averred. The plaintiff might have rested his case on the 
legal duty alone; but the statement, in terms of a prom- 
ise by the defendants to perform their legal obligation, 
was, at most, harmless. See Tessier v. Reed, 17 Nebr., 105; 
Small v. Poffenbarger, 32 Nebr., 234; Gannis v. Hooker, 29 
Wis., 65; Farron v. Sherwood, 17 N. Y., 227; Jordan v. 
Morley, 23 N. Y., 552; Kraner v. Halsey, 82 Cal., 209, 22 
Pac. Rep., 1137; Busta v. Wardell, 3S. Dak., 141, 52 N. W. 
Rep., 418; Bliss, Code Pleading [1st ed.J, 152; 4 Bncy. 
Pl. & Pr., 926. 

The purpose of the action in both the county court and 
district court being to recover a sum of money paid out 
by the plaintiff for the benefit of the defendants, and at 

their request, the substantial indentity of the issues was 
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preserved. See Levi v. Fred, 38 Nebr., 564; Sells v. Hag- 
gard, 21 Nebr., 357; Thompson v. Campbell, 43 Nebr., 556. 

But even if it were true that the original case had lost 
its identity, the court would not have been justified in 
denying plaintiff a trial’-on the merits. The amended 
petition was properly before the court; it had a legal 
standing; it stated a cause of action, and the plaintiff 
was entitled, as matters then stood, to sustain its aver- 
ments by proof. The regularity of prior proceedings 
could not be questioned by an objection to testimony 
offered at the trial. The judgment is 


REVERSED. 


THe Crry oF LINCOLN y. Marts T. PIRNER. 
FILED FEBRUARY 9,1900. No. 9,089. 


1. City of First Class: CHarter: Injury: DEFECTIVE SIDEWALK: LIA- 
BILITy. The provision of the charter of cities of the first class, 
requiring real estate owners and occupants to maintain certain 
sidewalks, and making them liable for injuries occasioned by 
reason of the defective condition of any such sidewalk, does not 
relieve such cities from the duty of keeping their streets in 
good repair and fit for use. : 


2. Notice: ScurtLe-HoLe. A city, in the absence of actual 
notice, is not, ordinarily, liable for failing to discover the ex- 
istence of a defect in a scuttle-hole which had been properly 
constructed, and was apparently safe and secure. _ , 

3. 3 : : ORDINARY CARE AND PRUDENCE. In such 


case, the test of liability is, whether the municipal authorities 
did everything which, under the circumstances, ordinary care 
and prudence required them to do. 


4, Injury: DEFECTIVE SIDEWALK: Duty oF City’s AGENTs. Where an 
injury was occasioned by a defective sidewalk, an omission of 
duty is not to be inferred from a failure of the agents and serv- 
ants of the city to search for defects in the sidewalk where 
there was no reason to suppose defects existed. 


5. Instructions. An instruction relating to a matter submitted to 
the jury, and which states correctly a proposition of law appli- 
cable to the evidence, is not erroneous. 
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6. Statute: Notice. A statute requiring notice to be given to a city 
of the time, place and cause of an injury resulting from an ac- 
cident for which it may be liable should receive a liberal con- 
struction by the courts. 


: Surricrency. Such notice is sufficient if -the de- 
scription given and the inquiries suggested by it will enable 
the agents and servants of the city to find the place where the 
accident happened. 


Error from the district court of Lancaster county. 
Tried below before HoLMEs, J. A/firmed. 


Joseph R. Webster and John P. Maule, for plaintiff in 
_ error, argued that the evidence did not ‘make a case of 
negligence against the city; and that there was no proof 
to charge the city with notice of defects. See Cooper v. 
Milwaukee, 72 N. W. Rep., 1180; Hanscom v. Boston, 141 
Mass., 242; Wakeham v. St. Clair Tp., 51 N. W. Rep., 696; 
Gubasko v. New York, 1 N. Y. Supp., 215; Lohr v. Philips- 
burg, 30 Atl. Rep., 822; Burns v. Bradford, 20 Atl. Rep., 
998; Hart v. Brooklyn, 36 Barb., 226; Dewey v. Detroit, 
15 Mich., 307; Denver v. Saulcey, 38 Pac. Rep., 1098; 
Jackson v. Boone, 20 8. EH. Rep., 46; Dittrich v. Detroit, 57 
N. W. Rep., 125. 

The city charter, as amended in 1899, makes the lot- 
owner liable primarily, and casts obligation on him to 
keep the walk in repair; and thereby relieves the city of 
liability. The theory of all former decisions, holding 
cities liable for defective sidewalks, had been based on 
the duty of the city to exercise its granted powers, no duty 
being elsewhere imposed. But this provision imposed 
elsewhere, on the lot-owner, this duty before impliedly 
resting on the city. The duty, having been thus expressly 
cast on the owner, no longer rests on the city, by any. 
rational implication. The city was merely the agent or 
political arm of the state, whereby the enforcement of 
this obligation might be coerced. Under this form of 
statute, municipal liability. could not logically be held 
to exist. Under the former statute the courts held a 
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city liable from a sort of necessity, arising from reasons 
of public policy, as the liability was imposed nowhere 
else; and powers were given the city to impose it on the 
owner. If the city failed to exercise the power efficiently, 
it was itself held liable—the liability being by statute 
imposed nowhere else. Now that the obligation was 
directly imposed on the owner, the reason for the rule 
of municipal liability was gone. Lence the question of 
municipal liability, under this act, was a new one, arising 
in this case as one of first intention, not controlled by 
decisions made under the former law. Counsel cited 
Arkadelphia v. Windham, 49 Ark., 189; Wéinbigler v. Los 
Angeles, 45 Cal., 36; Young v. Charleston, 20 S. Car., 116; 
Detroit v. Bluckeby, 21 Mich., 84; Pray v. Jersey City, 32 
N. J. Law, 394; french v. Boston, 129 Mass., 592; Mar- 
quette v. Cleary, 37 Mich., 296; Aforgan v. Hallowell, 57 Me., 
375; Jones v. New lucen, 34 Conn., 13. 

In case of a latent defect, not obvious to the passer-by, 
there was no presumption of notice from mere lapse of 
time. The city was not a warrantor of safety for one 
using the street, nor was it bound to make inspection for 
detection of latent defects. The nature of municipal or- 
ganization and action was such, and the condition of a 
crowded urban community such, that constant and crit- 
ical inspection for latent defects was never imposed and 
could not reasonably be required. Counsel cited Cooper 
v. Milwaukee, T2 N. W. Rep., 1130, decided November 16, 
1897. 


N. C. Abbott also appeared of record for plaintiff in 
error. 


Titbets Bros., Morcy & Anderson, for defendant in error, 
argued that the notice, being definite enough to enable 
authorities to frud the place, was sufficient. Counsel 
cited Fopper v. Wheatland, 18 N. W. Rep. [Wis.], 514; 
Teegarden v. Town of Caledonia, 50 Wis., 292, 6 N. W. 
Rep., 875; Brown v. Town of Southbury, 1 Atl Rep. 


Vor. 59] JANUARY TERM, 1900. 637 
City ot Lincoin v. Pirner. 


[Conn.], 819; Thompson v. Jones, 4 Wis., 124 [106]; 
Worthington v. Hylyer, 4 Mass., 196; Wall v. Town of High- 
land, 39 N. W. Rep. [Wis.], 560; Owen v. City of Fort 
Dodge, 67 N. W. Rep. [Ja.], 281; Hein v. Fairchild, 87 
Wis., 258, 58 N. W. Rep., 418; Fuller.v. Hyde Park, 37 
N. E. Rep. [Mass.], 782; Mecklem v. Blake, 19 Wis., 419, 
397*; Sargent v. Lynn, 188 Mass., 599; Lyman v. Hamp- 
shire, 188 Mass., 74; Tenny v. Beard, 5 N. H., 58. 

The petition was sufficient, and there was no variance 
between the facts stated in the petition and the proof. 

Counsel last named, together with W. H. Stewart, in 
a supplemental brief cited Compiled Statutes, 1899, p. 
200; City of Lincoln v. Grant, 38 Nebr., 369; City of Lin- 
coln v. Finkle, 41 Nebr., 575. 


SULLIVAN, J. 


Marie T. Pirner fell through a coal-hole in the side- 
walk on P street in the city of Lincoln, and as a result 
of the accident sustained injuries, for which she was 
awarded damages in an action brought against the city 
in the district court of Lancaster county. The purpose 
of this proceeding is to secure a reversal of the plaintiff’s 
judgment. The defendant claims exemption from lia- 
bility under the following provision of its charter: “It 
is hereby made the duty of all real estate owners and 
occupants to keep the sidewalks along the side or in 
front of the same in good repair, free from snow, ice and 
other obstructions, and they shall be liable for all dam- 
ages or injuries occasioned by reason of defective condi- 
tion of any sidewalk.” The claim that this provision 
relieves cities of the class to which it relates from the 
duty of maintaining their sidewalks and keeping them 
safe and fit for use was fully considered in City of Lincoln 
v. O’Brien, 56 Nebr., 761, and decided adversely to the 
contention of the defendant. 

It is next contended that the court erred in charging 
the jury on the subject of constructive notice. The law 
undoubtedly is, as claimed by counsel for defendant, that 
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a city, in the absence of actual notice, is not, ordinarily, 
liable for failure to discover the existence of a defect 
in a scuttle-hole which has been properly constructed 
and is apparently safe and secure. The action being 
grounded on negligence, the test of liability is whether 
the municipal authorities did everything which, under 
the circumstances, ordinary care and prudence required 
them to do; and the rule is that an omission of duty is 
not to be inferred from a failure to search for defects in 
a sidewalk where there is no reason to suppose defects 
may be found. See Cooper v. City of Milwaukee, 97 Wis., 
458, 72 N. W. Rep., 1130; Duncan v. City of Philadelphia, 
173 Pa. St., 550; Lanscom v. City of Boston, 141 Mass., 
242. The jury were told that if the scuttle-hole in which 
the plaintiff was injured had remained in a defective con- 
dition for such a length of time that the authorities, in 
the exercise of ordinary diligence, should have discovered 
the defect, notice to the defendant would be presumed, 
and proof of actual notice would not be necessary to en- 
title the plaintiff to recover. This instruction was not 
erroneous. It imposed no duty upon the city beyond that 
of ordinary care. It did not, it is true, cover the entire 
question, but it laid down a correct proposition of law 
applicable to the evidence, and was not in any respect 
misleading, especially when considered in connection 
with the fourth paragraph of the charge, which is as 
follows: “Negligence is the gist of this action and the 
burden of proving the negligence on the part of the de- 
fendant city, as alleged in plaintiff’s petition is upon 
the plaintiff, and before she would be entitled to recover 
in this action, she must prove the negligence so alleged 
in her petition on the part of said defendant, by a fair 
preponderance of the evidence, and in this case, if you 
find from the evidence that the said scuttle-hole in con- 
troversy was constructed in such manner as was consid- 
ered, exercising ordinary reason and prudence, ordinarily 
safe, to persons passing along and over the same, using 
ordinary care and diligence, or that said scuttle-hole 
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became out of repair and became unsafe and "defective, 
and that said defendant city through its authorities, 
had no knowledge of the same, and that such defect- 
ive condition had not existed a sufficient length of 
time or that said defective condition existed in such 
manner, that by the exercise of ordinary care and dili- 
gence, the said defendant city could not have known it, 
then and in that event the said defendant city would not 
be liable and your verdict should be accordingly.” By 
the instruction quoted the jury were informed, in unmis- 
takable terms, that, if the defective condition of the coal- 
hole was of such a character that the city authorities 
could not have discovered it by the exercise of ordinary 
care, the city would not be liable. In other words, the 
right of the plaintiff to a verdict in her favor was, by 
the fourth instruction, made to depend upon the accident 
having resulted from a defect in the sidewalk which was 
so evident and open to view that actual knowledge of it 
must, in the usual course of events, have reached the 
agents and servants of the city, if they had faithfully 
performed the duty imposed upon them by law in seeing 
that the public streets were safe fer those having occa- 
sion to use them. The jury, following the instructions of 
the eourt, could not have found for the plaintiff without 
first finding that the defect in the sidewalk was a visible 
defect—one which ought to have been discovered and 
remedied by the city authorities before the accident hap- 
pened. The conclusion of the jury upon this point is a 
just one. It is an eminently fair deduction from all the 
evidence in the case. 

The only other assignment of error which we shall 
notice challenges the legal sufficiency of the statement, 
or account, of the accident filed by the plaintiff in the 
office of the city clerk. The statute provides that “to 
maintain an action against said city for any unliquidated 
claim it shall be necessary that the party file in the office 
of the city clerk, within three months from the time such 
right of action accrued, a statement giving full name and 
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the time, place, nature, circumstances and cause of the 
injury or damage complained of.” See Compiled Stat- 
utes, 1899, ch. 13a, sec. 36. The notice given by the plain- 
tiff described the place of the accident as being “in front 
of lot 13, in block 45 on ‘P’ street in the city of Lincoln, 
near the west side of what is co1imonly known as the 
Carr block.” The description was in all respects accu- 
rate, except that the number of the block should have 
been 34 instead of 45. Whether there was a block num- 
bered 45 abutting on P street does not appear. Although 
the notice was ambiguous, it conveyed to the city au- 
thorities, with reasonable definiteness, a desccription of 
the place where the accident happened, and was, there- 
fore, sufficient. It was said, in City of Lincoln v. O’Brien, 
supra, that the statute is a harsh one and should be lib- 
erally construed by the courts. The rule of construction 
to be deduced from the adjudged cases is that if the de- 
scription given and the inquiries suggested by it will 
enable the agents and servants of the city to find the 
place where the accident occurred, there is a substantial 
compliance with the law. See City of Lincoln v. O’ Brien, 
supra; La Crosse v. Melrose, 22 Wis., 459; Harder v. Minne- 
apolis,-40 Minn., 446. The Carr block, according to the 
evidence, is a well known building on P street in the city 
of Lincoln, and the coal-hole described in the notice was 
near the west side of it. This being so, we can not be- 
lieve that any person possessed of ordinary powers of 
perception could have failed to locate the place of the 
accident, if he had made an honest effort so to do. It 
would be a singularly heavy-witted and purblind official 
who, with the plaintiff’s notice in his hand, could not go 
out and readily find the locus in quo. In the absence of 
proof that there was a block numbered 45 on P street, 
there is nothing to indicate that the notice had even a 
slight tendency to mislead. The erroneous part of the 
description was mere harmless surplusage. There is no- 
reversible error in the record, and the judgment is, there- 
fore, 
AFFIRMED, 
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ANNA D. KRUEGER V. JOHN JENKINS ET AL. 
FILED FEBRUARY 9,1900. No. 9,146. 


1. Country Road: TITLE: ADVERSE PossEssion. Title to a part of a 
country road can not be acquired by adverse possession. 


2. Abandonment of Highway: Unusrep Parrs: StaturE. The pro- 
viso of section 3, chapter 78, Compiled Statutes, 1899, “That all 
roads that have not been used within five years shall be deemed 
vacated,” applies only to roads which have been entirely aban- 
doned. It does not apply to the unused parts of a road lying 
on either side of the line of travel. 


Error from the district court of Douglas county. 
Tried below before Krysor, J. Affirmed. 


Charles W. Haller, for plaintiff in error, argued that an 
injunction would be allowed in a proper case of this kind; 
the reply alleged an adverse possession against a private 
person. The statute of limitations applies to counties. 
The maxim, Nullum tempus occurrit regi, had no applica- 
tion to cities and school districts; and cited Zimmerman 
». County of Kearney, 33 Nebr., 620; Republican Valley R. 
Co. v. Fink, 18 Nebr., 82; Schock v. Falls City, 31 Nebr., 
599; Meyer v. City of Lincoln, 33 Nebr., 566; May v. School 
District, 22 Nebr., 205; Compiled Statutes of Nebraska, 
ch. 18, art. 1, sec. 20 and the sections following; Brewer 
v. Otoe County, 1 Nebr., 373; May v. School District, 22 
Nebr., 205; Callaway County v. Nolley, 31 Mo., 393; 1 
Wood, Limitations [2d ed.], sec. 53; Buswell, Limita- 
tions & Adverse Possession, sec. 98, last foot-note; Com- 
piled Statutes of Nebraska, Code Civ. Proc., sec. 1121, or 
Laws of Nebraska, 1881, ch. 32; Compiled Statutes of 
Nebraska, ch. 78, sec. 3. 


The name of H. L. Day was printed upon the plaintiff’s 
brief as appearing for the defendant in error. But he 
filed no brief, and made no argument. 

45 
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SULLIVAN, J. 


This action was commenced by Anna D. Krueger 
against the county of Douglas and its commissioners to 
enjoin the appropriation for road purposes of a small 
piece of land claimed by plaintiff as part of her farm. 
The defendants answered the petition, alleging that the 
locus in quo had been duly condemned and set apart as a 
highway. The reply admitted the condemnation proceed- 
ings, but alleged by way of avoidance that the public had 
lost its rights by non-user and a continuous adverse occu- 
pancy for more than ten years by the plaintiff and her 
predecessors in title. The court sustained a general de- 
murrer to the reply, and gave judgment in favor of the 
defendants. The petition in error presents two questions 
for decision. 

It is first contended that the plaintiff, and those 
through whom she claims title, having inclosed the dis- 
puted strip and occupied it exclusively under a claim of 
ownership for more than ten years, the rights of the 
public had become extinguished before the present con- 
troversy arose. In support of this proposition reference 
is made to May v. School District, 22 Nebr., 205 and Meyer 
v. Cty of Lincoln, 33 Nebr., 566. In the first of these cases 
it was held that a school district may avail itself of the 
statute of limitations as a defense to an action brought 
to enforce payment of a warrant issued by its authority. 
The correctness of the decision is not doubted, but its 
relevancy is denied. It is difficult to understand how the 
maxim, Nullun tempus occurrit regi, could be applied so 
as to prevent a municipal or public corporation from al- 
leging the statute of limitations as a defense to an action 
on a stale claim. The second case decides that a party 
may acquire title to a portion of a city street by continu- 
ous adverse occupancy, under a claim of right, for ten 
years. The doctrine of this case, which is sanctioned by 
many decisions in other jurisdictions, was approved in 
Lewis v. Baker, 39 Nebr., 636, where it was held: “When 
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a person has been in the actual, visible, exclusive, and 
uninterrupted possession of a portion of a street in 
a city, under a claim of right, for ten years, the title 
thereto vests absolutely in such occupant.” It would 
seem that there is in this state much reason for holding 
that incorporated cities should, in actions relating to 
their streets, be subject to the operation of the statute. 
of limitations. They own in fee simple the streets, alleys - 
and other public places within their corporate limits. 
See Compiled Statutes, 1899, ch. 14, art. 1, secs. 104, 106. 
They may maintain ejectment to recover possession of 
them; they may, speaking generally, vacate them either 
in whole or in part. The right is even given to sell and 
dispose of them, and apply the money derived from the 
sale to any legitimate municipal purpose. See Compiled 
Statutes, 1899, ch. 14, art. 1, sec. 77. In other words, 
municipal corporations are invested with a sort of pro- 
prietary interest in this class of property, and may be 
required, therefore, to guard it with the same degree of 
vigilance as that which is exacted of private owners. It 
is believed that the authorities are all agreed upon the 
proposition that as to property which is held in private 
ownership, and not upon public trusts, municipal corpo- 
rations are on the same footing with private individuals 
and equally affected by the limitation laws. See Powers 
v. Council Bluffs, 45 Ia., 652; Hvans v. Erie County, 66. 
Pa. St., 222; 2 Dillon, Municipal Corporations [3d ed.], 
676. 

The right inyolved in this litigation is one belonging 
exclusively to the public at large. Neither Douglas 
county nor its citizens have any peculiar interest in it. 
A county does not hold the legal title to country roads 
within its borders; it has no power of disposition over 
them; it has no proprietary interest in them; in per- 
forming the duties with which it is charged in connec- 
tion with them, it acts as an agent of the state, and in 
the interests of the general public. A county being a 
mere political subdivision of the state, created for the 
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purposes of government, it ought not to be bound by 
limitation laws any more than the state itself. And, as 
to property or rights held exclusively in trust for the 
general public, the decided weight of authority is that 
such laws have no application. But this question is no 
longer one of general interest, and the discussion of it 
will not be further extended. The legislature of 1899 
added to section 6 of the Code of Civil Procedure the fol- 
lowing proviso: “Provided, however, that there shall be 
no limitation to the time within which any county, city, 
town, village or other municipal corporation may begin 
an action for the recovery of the title or possession of 
any public road, street, alley or other public grounds or 
city or town lots.” This amendment can not, of course, 
have any effect upon the decision of this case, and, with- 
out being in any degree influenced by it, we hold that the 
plaintiff could not, by encroaching upon the highway and . 
setting up a nuisance, divest the public of the rights 
which it acquired by the condemnation proceedings. 
The next contention of the plaintiff is that the part of 
the road now in dispute became vacated by non-user 
under section 3 of the road law. See Compiled Statutes, 
1899, ch. 78, sec. 8. This section provides: “All roads 
within this state which have been laid out in pursuance 
of any law of this state, or of the territory of Nebraska, 
and which have not been vacated in pursuance of law, 
‘ are hereby declared to be public roads; Provided, That 
all roads that have not been used within five years shall 
be deemed vacated.” Considering that county roads are 
scarcely ever used to their full width, the construction 
for which plaintiff contends would, if it were sustained, 
be disastrous to the interests of the public. But such 
construction is not admissible. The law has reference 
to entire roads, not to the unused parts of a road, lying 
on the sides of the beaten path. Discussing this subject, 
Johnston, J., in Webb v. Butler County, 52 Kan., 375, 34 
Pac. Rep., 973, said: “It is clear that the vacation statute 
invoked was never intended to vacate a part of the width 
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of a road not actually used where there is travel over the 
entire length of such road.” 
The judgment of the district court is right, and is 


AFFIRMED. 


HOMAN J. WALSH V. GEORGIA PETERSON. 


FILED FEBRUARY 9, 1900. No. 9,077. 


he 


. Lost Note: BuRDEN or Proor: InstRuUCTIONS NoT PREJUDICIAL En- 
RoRS. In an action to recover on a lost note, instructions in 
regard to the burden of proving the loss are not prejudicially 
erroneous, where it appears conclusively that the note was non- 
negotiable and had been delivered to the defendant. 


2. Authority of Agent: PayMEenT oF PrincipaL BErorE Dur. Pay- 
ment by a debtor of the principal of his note, before due, to 
an agent of the payee who has neither the possession of the 
note nor authority to collect it, is made at the risk of such 
debtor. 


: INTEREST: PRINCIPAL. Authority to collect interest on a 
debt does not carry with it an implied agency to collect the 
principal of the debt before it is due. 


4, Evidence: Cuarmw oF AGENCY: QUESTION OF MIXED Fact anp Law. 
Where evidence adduced to support a claim of agency is dis- 
puted, the question is one of mixed law and fact for the con- 
sideration of the jury, to be aided by instructions from the 
court. ; 


5. Admission of Evidence: ErroR WITHOUT PREJUDICE. The admis- 
sion of evidence which could not have influenced the jury in 
the conclusion reached is, at most, error without prejudice. 


PorTION OF CONVERSATION: CROSS-EXAMINATION. Where 
a witness has related a portion of a conversation or transac- 
tion on his direct examination, he may be cross-examined as 
to the entire conversation or transaction. 


= 


Error from the district court of Lancaster county. 
Tried below before HAuL, J. Affirmed. 


Charles O. Whedon, for plaintiff in error, argued that 
the law declared that a check drawn upon a bank must 
be presented within a reasonable time, at the end of 
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which time the risk terminated as to the drawer, and 
became the risk of the holder. If the holder, after such 
reasonable time, permitted the deposit to remain in the 
bank, and the bank failed, the loss must fall upon the 
holder, citing: Daniel, Negotiable Instruments, sec. 1590; 
Taylor v. Sip,30 N. J. Law, 284; Farwell v. Curtis, 7 Biss. [U. 
8.], 160; Story, Promissory Notes [7th ed.], sec. 493; Pur- 
cell v. Allemong, 22 Gratt. [Va.], 739; Grange v. Reigh, 93 
Wis., 552; Lioyd v. Osborn, 92 Wis., 93; Griffin v. Kemp, 
46 Ind., 176; Himmelman v: Iotaling, 40 Cal., 111; Tiede- 
man, Commercial Paper, 443. 

On the question involved in first syllabus counsel cited: 
Bouscaren v. Brown, 40 Nebr., 722; Burlingim v. Baders, 
45 Nebr., 673; McAleer v. State, 46 Nebr., 116; Nelson 
* uv. Johansen, 18 Nebr., 180; Runge v. Brown, 23 Nebr., 817; 
Gilbert v. Saddlery Co., 26 Nebr., 194; Grimm v. Robinson, 
31 Nebr., 540; City of Plattsmouth v. Boeck, 32 Nebr., 297. 

A court should not give undue prominence to certain 
. portions of the testimony to the exclusion of the rest. 
See Markel v. Moudy, 11 Nebr., 213; Mersenbrock v. Martin, 
12 Nebr., 376; City v. Beckman, 23 Nebr., 677; First Nat. 
Bank v. Lowry, 36 Nebr., 290; Rising v. Nash, 48 Nebr., 
597. 

A principal is bound equally by the authority which he 
actually gives, and by that which,-by his own act, he ap- 
pears to give. See Webster v. Ray, 17 Nebr., 579; Oberne 
v. Burke, 30 Nebr., 581 and cases cited; Lorton v. Russell, 
27 Nebr., 372; Bais v. Bank, 27 Nebr., 577; Creighton v. 
Einlayson, 46 Nebr., 457; Brown v. Kno, 48 Nebr., 538; 
Columbus Buggy Co. v. Hurford, 1 Nebr., 146. 


Ames & Pettis and Ernest C. Ames, for defendants in 
error, argued that there was no testimony or evidence in 
the record anywhere that tended to show that Libbie 
Peterson was ever given express authority to act as agent 
for anybody. 

An agent, unless specially authorized, can accept noth- 
ing but money; if he accepts checks and they are not 
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paid, the principal is not bound. See Hall v. Storrs, 7 
Wis., 217; Harlan v. Ely, 68 Cal., 522, 9 Pac. Rep., 
947. 

Authority to receive money for interest does not ipso 
facto give authority to receive money for principal. Nor 
did an agent’s authority to receive payment give him au- 
thority to receive it before due. See Smith v. Kidd, 68 
N. Y., 189. 


SULLIVAN, J. 


This action was brought in the district court of Lan- 
caster county by Georgia Peterson to recover of Homan 
J. Walsh on a lost note. From a verdict and judgment 
in favor of plaintiff, defendant prosecutes error. 

In 1876 Libbie Peterson loaned Walsh $6,000, the loan 
being evidenced by promissory notes which were renewed 
from time to time. The money involved in the transac- 
tion was owned in part by the plaintiff and Mrs. Agnes 
Folsom. The three women were sisters and lived to- 
gether in Council Bluffs, lowa. In May, 1888, the sisters 
decided to sever their relations as lenders, and the de- 
fendant thereupon executed a new note to Georgia for 
$2,000, due in three years, and one to Mrs. Folsom for 
$1,000, due in three years. The balance of the $6,000 
belonged to Libbie and was loaned by Walsh for her to 
a Mr. Sholes. The interest on the Walsh notes was paya- 
ble semi-annually and fell due on the first day of May 
and the first day of November. Sholes always paid the 
interest on his loan to the defendant, who remitted it to 
Libbie. To her, also, was sent, either by check or draft, 
the interest on the notes given to plaintiff and Mrs. Fol- 
som. In whatever form the remittances were made, the 
money was received by Libbie, who paid over to her sis- 
ters the amount which they were entitled to receive. 
When the defendant’s notes fell due, the time for pay- 
ment was extended two years and interest coupons cov- 
ering the period of extension were made and delivered 
to the respective payees. When interest payments were 
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made through Libbie to her sisters, she invariably re- 
ceived from them the coupons paid and transmitted them 
to Walsh. On January 3, 1893, Walsh had on deposit in 
the Capital National Bank of Lincoln a large amount of 
money, and, wishing to reduce his indebtedness, he wrote 
to Libbie Peterson, stating: “Now I want to pay off and 
take up my note of $3,000, and inclose herewith my check 
for that amount. There will be some interest due on the 
note. Please return the note and I will figure the inter- 
est due and remit it to you.” On receipt, by Libbie, of 
this letter and the check for $3,000 which was drawn on 
the Capital National Bank and made payable to her 
order, she went to the receptacle where the three sisters 
kept their valuable papers, took out the two notes be- 
longing to Georgia and Mrs. Folsom, and sent them to 
Walsh. At this time Georgia was seriously ill and it 
was not deemed advisable to mention business matters 
to her. A few days afterwards, however, upon being 
advised of what had been done, she objected to receiving 
payment of the principal of the note before it fell due, 
and declared her intention to go to Lincoln to see Mr. 
Walsh, and insist that he keep the money until May, 
when the note would become due. Libbie communicated 
these facts to Walsh. He then proposed to discount the 
May coupon, and sent Libbie a check for the same less 
the discount. Some question was then raised as to the 
correctness of the interest computation. Walsh acknowl- 
edged that he had made an error and, on January 26, 
sent Libbie a check “to correct interest due.” Pending 
these negotiations, Libbie had failed and neglected to 
deposit the checks received from Walsh. On January 
21, 1893, the-Capital National Bank failed, and passed 
into the hands of a receiver. The $3,000 check had not 
been indorsed or delivered to the plaintiff. After the 
bank failed, Walsh sent Libbie a blank claim to be by 
her filled out and filed with the receiver. At the time 
Walsh sent Libbie the $3,000 check he also sent her a 
New York draft issued by the Capital National Bank 
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which was to cover interest due on the Sholes loan. 
Walsh suggested to Libbie, when he wrote her regarding 
the matter of filing a claim with the receiver, that she 
hold his checks until it should be known what deposit- 
ors would receive, but insisted that the New York draft 
be filed with the receiver at once as it was a claim against 
the bank. 

The plaintiff, in her petition, declared on a lost note, 
and demanded judgment. Defendant, after admitting 
the execution and delivery of the note, denied the other 
allegations of the petition, and pleaded payment. This 
plea was denied by plaintiff. On the trial the court ruled 
that the burden of proof was on the defendant. This 
ruling is assigned for error. We think the court was 
right, and that the defendant is wrong. When the case 
was submitted to the jury there was no material fact in 
dispute touching the loss of the note. It was indisputa- 
bly established that the note, when last seen, was in the 
hands of the defendant, and that it no longer possessed 
the qualities of a negotiable instrument. In our view of 
the case, the only controverted fact was that of payment, 
which depended solely on the agency of Libbie Peterson. 
If she was the duly authorized agent of plaintiff with 
power to receive the $3,000 check from defendant for the 
principal of the note months before it became due, then 
the loss must fall on plaintiff, otherwise on defendant. 
It appears that all interest payments, but one, made on 
the notes of plaintiff and Mrs. Folsom were sent to Lib- 
bie Peterson. The remittance, in each instance, was by 
a single check payable to the order of Libbie. The dis- 
tribution of the proceeds could not be made until she 
cashed the check. When she paid over to her sisters the 
interest due them, they turned over to her the coupons 
which she would transmit to Walsh. Both Libbie and 
plaintiff testified that the remittances were made in this 
manner for the convenience of defendant. Walsh in- 
sists, however, that in receiving the checks and making 
the distribution Libbie was acting for plaintiff and Mrs. 
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Folsom. The business relationship of Libbie Peterson 
to the litigants at the time she received the $3,000 check, 
was, therefore, the vital issue in the case. The defendant 
contends that Libbie had been for years the agent of 
plaintiff in the collection of the interest coupons, and 
that she was, therefore, the agent of plaintiff with power 
to collect the principal of the note. We think this posi- 
tion is not tenable. It does not necessarily follow that 
because an agent is empowered to collect interest on a 
note, he has also authority to collect the principal. See 
Pheniz Ins. Co. v. Walter, 51 Nebr., 182; Campbell v. 
O’Connor, 55 Nebr., 638; Bull v. Mitchell, 47 Nebr., 647; 
Richards v. Waller, 49 Nebr., 639; Cooley v. Willard, 34 
Ill., 68; Wilson v. Campbell, 110 Mich., 580; Brewster v. 
Carnes, 103 N. Y., 556. Especially is this true where the 
principal is paid to an agent before the debt falls due. 
See Smith v. Kidd, 68 N. Y., 180; Thompson v. Elliott, 73 
Tl., 221; Seeurity Co. v. Graybeal, 85 Ia., 548; United States 
Bank v. Burson, 90 Ta., 191; Sehenk v. Dexter, 79 N. W. 
Rep. [Minn.], 526. Libbie Peterson did not have posses- 
sion of the Walsh notes at the time the $3,000 check was 
sent to her; she was without apparent authority to re- 
ceive payment on behalf of her sisters. Yet the check 
was made payable to her order. Why? That she might 
receive the proceeds, pay her sisters, receive from them 
the notes and transmit them to Walsh at Lincoln. She 
could not rightfully obtain the notes until they were 
paid in full. Walsh directed her to send them to him 
so that he might compute the interest due. Plaintiff, 
consulting her own interests and directing her own af- 
fairs, might not have been willing to turn over the note 
to the maker in a distant city before full payment had 
been made. When Libbie obtained possession of these 
notes she was apparently not acting on behalf of plaintiff 
or Mrs. Folsom. They were certainly not benefited by her 
act. On the contrary they were prejudiced. But even if 
they had been benefited, the act of Libbie would not bind 
them, unless it was actually or apparently authorized. 
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The plaintiff did not know what had been done until 
several days after the notes had been sent to Walsh. 
When advised of the facts, she repudiated the transac- 
tion, and sought to be restored to her former position 
respecting the indebtedness. Libbie had complied with 
Walsh’s request without the knowledge or authority of 
the plaintiff, who had received neither the check nor any 
part of its proceeds. Indeed, until the check was de- 
livered, indorsed by Libbie, the plaintiff could not claim 
it. It was not all hers; neither was it all Mrs. Folsom’s. 
The plaintiff, when she learned that her note had been 
surrendered, declared that Walsh should have kept the 
principal until the whole debt matured, so that she might 
receive the interest for the full period the loan wag to 
run. She repudiated the acts of her sister in receiving 
the principal of the debt and in returning the note to 
Walsh. Whether these facts and circumstances were 
such as to constitute Libbie the agent of plaintiff, were 
for the jury to determine, and the court did right in sub- 
mitting the question to them for their consideration. 
When evidence adduced to support a claim of agency is 
disputed or the inference is doubtful, the question is one 
of mixed law and fact for the consideration ‘of the jury, 
to be aided by proper instructions from the court. See 
1 Am. & Eng. Ency. Law [2d ed.], 967; Nichols v. Hail, 4 
Nebr., 210; New Hngland M. 8S. Co. v. Addison, 15 Nebr., 
335; Hankinson v. Lombard, 25 Il., 572; Morrison v. White- 
side, 17 Md., 452; Bradstreet Co. v. Gill, 72 Tex., 115; State 
v. Bristol Savings Bank, 108 Ala., 3. 

Defendant complains that undue prominence was given 
by the court in its instructions to the question of agency. 
We do not think so, because that was the vital and de- 
cisive question in the case. 

Defendant asserts that he was prejudiced by the intro- 
duction of evidence showing that he was an officer of the 
Capital National Bank at the time of its failure. In any 
view we take of this evidence, we can not see that it had 
any weight with the jury, or that it could have exerted 
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any influence upon their decision. The most that can be 
said of it is that it was error without prejudice. 

The further claim is made that the court permitted 
certain matters to be inquired into on the cross-exami- 
nation of one of defendant’s witnesses. Iv this there was 
no error. Defendant on direct examination drew out 
certain facts, and plaintiff on cross-examination, as she 
had a right to do, undertook to bring to light the whole 
transaction. See Davis v. Neligh, 7 Nebr., 84; Stanton 
County v. Canfield, 10 Nebr., 387; Iosbinder v. Svitak, 16 
Nebr., 499; Barr v. Post, 56 Nebr., 698; Black v. Wabash, 
St. L. & P. R. Co., 111 Tl., 851; Vogel v. Harris. 112 Ind., 
494; Gemmill v. State, 16 Ind. App. Ct. Rep., 154, 438 
N. E. Rep., 909; Blake v. Powell, 26 Kan., 320; Home Ben. 
Ass'n v. Sargent, 142 U. S., 691; 8 Ency. Pl. & Pr., 105. 

Upon the whole case as presented we conclude that 
there is no prejudicial error in the record, and that the 
judgment should be 

AFFIRMED. 


SAMUEL H. Swayne v. CHarues A. Hit. 
FILED FEBRUARY 9, 1900. No. 9,153. 


Statute of Frauds: PromisE To Pay DEBT oF Tuirp Party: INDE- 
PENDENT ConTRACT: NEW CONSIDERATION. Where a promise to 
pay the debt of a third party is a new and independent con- 
tract founded on a new consideration of benefit to the prom- 
isor, or injury to the promisee, it is not within the statute of 
frauds, and need not be in writing. 


Error from the district court of Saline county. Tried 
below before HaAstineGs, J. Affirmed. 


F. I. Foss, for plaintiff in error, argued that how far 
one partner could bind the firm by a guaranty obliging 
the firm to pay, if some other person did not, had been 
much disputed. The later cases, however, decided that 
unless it could be shown that the giving of guaranties was 
necessary for carrying on the business of the firm in the 
ordinary way, one of the members would be held to have 
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no implied authority to bind the firm by them; for, gen- 
erally speaking, it was not usual for persons in business 
to make themselves answerable for the conduct of other 
people. See Sweetser v. French, 2 Cush. [Mass.], 309; 
Bank v. Bowen, T Wend., 158; Boyd v. Clum, 7 Wend., 309; 
Marsh v. Thompsonville Nat. Bank, 2 Brad. [Ill], 217; 
Avery v. Rowell, 59 Wis., 82; Osborne v. Thompson, 28 N. 
W. Rep., 260; Moynahan v. Hanaford, 42 Mich., 329. 

Where a father made a parol promise to a child to con- 
vey to him or to her a tract of land if the latter would 
move on to the same, erect a house thereon and break 
up and cultivate the land, all of which was done in reli- 
ance upon the promise, equity would enforce the agree- 
ment. See Ford v. Steele, 31 Nebr., 521. 

Counsel further cited Dawson v. McFaddin, 22 Nebr., 
181; Neale v. Neales, 9 Wall., 1; Fairfield v. Barber, 16 N. 
W. Rep., 230. 

The promise must be to answer for the debt, default or 
miscarriage of another. If the effect of the promise was 
to put an end to the obligation of the other, obviously the 
statute did not apply. Such a promise was collateral to 
nothing. It was an independent obligation not within 
the statute. It was equally obvious that a promise to 
answer for one’s own debt was not within the statute. 
See 8 Am. & Eng. Ency. Law, 677; Darst v. Bates, 95 U1, 
493; Cott v. Roat, 17 Mass., 229; Palmer v. Witcherly, 15 
Nebr., 98; De Witt v. Root, 18 Nebr., 567; Smart v. Smart, 
97 N. Y., 559. . 

There was no legal presumption of an interest which 
any person had in any firm, no matter if his name did 
appear in the firm. It was simply a fact which had to be 
proven the same as any other fact. 


E. S. Abbott, contra. 


SULLIVAN, J. 


An execution, issued on a judgment in favor of Charles 
A. Hill and against R. M. Mallory, was either levied, or 
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about to be levied, on the partnership property of Swayne 
& Mallory. To prevent the seizure of firm property, or 
else to secure the release of a levy already made, and 
also to avoid the institution, by Hill, of a suit in equity 
to determine the extent of Mallory’s interest in the firm 
assets, Swayne orally agreed to pay the amount due on 
the execution. All further proceedings to enforce the 
judgment were then abandoned. Swayne afterwards 
bought Mallory’s interest in the firm business, and 
thereby obtained the exclusive possession and ownership 
of the property against which the execution had been 
directed. He declined, however, to perform his contract 
with Hill, who thereupon brought this action to compel 
performance. The jury found in favor of the plaintiff, 
and judgment was rendered on the verdict. 

Defendant insists that there was no consideration for 
his agreement to pay Hill’s judgment, and that the agree- 
ment was, therefore, void. This argument is based on the 
hypothesis that there was no levy of the execution upon 
the property of the partnership. The evidence upon this 
point is conflicting; but it is sufficient to justify the con- 
clusion that a valid levy was made. The alleged return 
of the constable on the back of the writ is without evi- 
dential value. The obvious truth in regard to this mat- 
ter is that he made no official return. The certificate 
which he signed was canceled by his consent, and the 
substituted one never received either his signature or ap- 
proval. But the validity of Swayne’s promise to pay the 
judgment was not entirely dependent upon the effective- 
ness of the levy which the constable made, or attempted 
to make. The mere forbearance of the plaintiff to pro- 
ceed under the execution, and the abandonment of his 
purpose to bring an equitable action against the partners, 
constituted a valuable and sufficient consideration for 
the defendant’s promise. See Bellows v. Souwles, 55 Vt, 
391; Sanford v. Huxford, 32 Mich., 313; Packer v. Benton, 
85 Conn., 348; Conradt v. Sullivan, 45 Ind., 180; Townsend 
v. Long, 77 Pa. St., 148; Muller v. Riviere, 59 Tex., 640, 
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It is further contended that the promise of the defend- 
ant was a promise to answer for the debt of another, and 
that it was, and is, void under section 8 of the statute 
of frauds. We think the promise to pay the judgment 
was clearly a new and independent contract founded on 
a new consideration of benefit to the promisor, and injury 
to the promisee. The question is settled in this state by 
the following decisions: Clopper v. Poland, 12 Nebr., 69; 
Fitzgerald v. Morrissey, 14 Nebr., 198; Clay v. Tyson, 19 
Nebr., 530; Joseph v. Smuth, 39 Nebr., 259; Rogers v. Hmp- 
kie Hardiare Co., 24 Nebr., 653; Mathews v. Seaver, 34 
Nebr., 592; In Fitzgerald v. Morrissey, supra, it is said: 
“Where the leading purpose of a person who agrees to 
pay the debt of another is to gain some advantage, or 
promote some interest or purpose of his own, and not 
to become a mere guarantor or surety of another’s debt, 
and the promise is made on a sufficient consideration, it 
will be valid although not in writing.” 

There is no error in the instructions; the verdict is 
supported by sufficient evidence; the judgment is right, 
and is ; 

AFFIRMED. 


JACOB BAER V. STatTe oF NEBRASKA. 
FIcep FEesRvAry 9, 1900. No. 11,097. 


1. Reception of Evidence: Juprcrat Discretion. The reception of 
evidence out of its regular order is not reversible error, unless 
it amounts to an abuse of judicial discretion. 


2. Assignment of Errors. Errors which have not been specifically 
assigned will not be considered. 


3. Evidence. Evidence examined, and.held sufficient to sustain the 
verdict. 


Error from the district court of Kearney county. 
Tried below before BEALL, J. Affirmed. 
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Ed L. Adams and Hamer & Hamer, for plaintiff in 
error: 


The evidence did not warrant a conviction of rape. 
The state failed to prove that the prosecutrix was not 
the daughter or sister of the defendant. This was fatal. 
See Bishop, Criminal Procedure, secs. 77, 81, 84, 86; Max- 
well, Criminal Procedure, pp. 621, 629. 

Ed L. Adams argued that Meddles’ name was indorsed 
on the information as one of the state’s witnesses. After 
the state had rested and after the defense had rested, this 
man, over the objection of defendant, was permitted to 
testify as shown in the transcript. Counsel had never 
known of so flagrant a violation of the rules governing 
the admission of testimony. This was not rebuttal testi- 
mony. The state must first make its case, and the 
defendant was entitled to know all that the state would 
produce against him. Here was a man permitted to 
testify to that which should be a part of their case in chief. 
He was practically the last witness called. He testified 
to a conversation that he overheard where several parties 
were present. What opportunity was given to defendant 
for him to look up those parties and prepare to answer 
such statement? His case was ready to be given to the 
jury, and he had long before rested his case. It could not 
be said that it was proper as impeaching testimony. 


C.J. Smyth, W. D. Oldham and J. L. McPheeley, tor the 
state, argued that the defendant himself testified that he 
was forty-five years of age, and that he had only known 
the prosecutrix for about eleven years. “We submit to 
this honorable court that from this testimony it was 
shown conclusively to the jury that it was a physical 
impossibility for the prisoner to have been the father 
of the prosecutrix, as there was only five years difference 
in their ages. We also submit to the court that the fact 
that each of them testified that they had only known the 
other for about ten or eleven years is evidence tending 
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to show that they were not brother and sister. The fact 
that both parties appeared before the jury and testified 
in full view of the jury would be a circumstance that 
might have aided this other testimony in enabling the 
jury to reach the conclusion that the prisoner and the 
prosecutrix were not brother and sister. In other words, 
while this proof was not as conclusive as it might have 
been made by the state, yet, when the absence of such 
a relation as-father and daughter, or brother and sister, 
was to the advantage of the prisoner, and tended to 
reduce the punishment of his crime, if he was guilty of 
the offense charged, for the court will readily see that 
a prosecution under section 12, where the relationship 
of father and daughter or brother and sister does not 
exist, is a less heinous and disgusting crime than a prose- 
cution under section 11 of the Code, where such a rela- 
tionship does exist. This fact alone would entitle the 
prisoner to the presumption of innocence of that grade 
of the crime until proof was tendered showing that the 
relationship did exist. Our theory is that the proof of 
want of relationship being to the advantage of the 
prisoner in the case, the evidence would be sufficient to 
sustain a finding that no relationship existed, and that 
there was sufficient proof to justify the jury in finding 
that Addie Hill was not the sister or daughter of Jacob 
Baer.” 


SULLIVAN, J. 


The information, which was drawn under section 12 of 
the Criminal Code, charges the defendant, Jacob Baer, 
with having committed a rape upon the prosecutrix, 
Addie Hill. The trial resulted in a verdict for the state, 
and the court pronounced sentence accordingly. The 
alleged insufficiency of the evidence is the principal 
ground relied on for a reversal of the judgment. 

It is claimed on behalf of the defendant that the evi- 
dence establishes an alibi, and that it fails to establish 
non-consent of the prosecutrix to the sexual act. Mrs. 

46 
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Hill was a widow about forty years of age. She lived 
in the village of Lowell in Kearney county, and on the 
night in question was entirely alone. Being called as a 
witness, she stated that the defendant, about 2 o’clock 
in the morning of August 9, 1898, gained admission to 
her house by falsehood and deceit. As to what then 
transpired she testified as follows: ‘Well, he took hold 
of me and threw me to the floor and of course I tried to 
fight my way as well as I could; he is a large man and 
he told me then what he had come for and he said I had 
to submit to his wishes; I told him that I would not, and . 
he said that I had to; of course I tried to fight and we 

went around the floor, I can tell you, many times, but he ~ 
being a large man threw his weight on my shoulders 
and confined me a good deal but I tried as hard as I could 
to fight, and I never gave up to him, Once he says, ‘Now 
are you going to do this?’ I said, “No, sir’; he said, ‘You 
have to,’ and I said, ‘I will not,’ and he says, ‘You 
have to do this or you will die right here,’ and I said, 
‘Well, I guess you will have to kill me, I think more of 
my character than I do of my life,’ but he tried several 
times to make me say that I would submit to his wishes, 
but I would not; I fought as bravely as I could, me being 
asmall woman. * * * He dragged me around and I 
could not help myself and finally he went away; he said 
that he was bound to have his wishes from me whether 
I was willing or not, and he fought me until he gained 
that, then he started to go away and he said that if I 
told it he would kill me; he said that there were 
others out there secreted in the weeds and it would not 
do any good for me to squeal because it would not help 
me any, and once when I found I could not do any more I 
called on the Lord to save me, and he said that it would 
not do any good for me to talk to my God, that He would 
not help me, that he had me now.” There was other 
evidence to the effect that the prosecutrix complained 
immediately of the outrage; that she was scratched and 
bruised and her clothes torn; that Baer had been at 
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Minden drinking intoxicants on the night of August 8, 
and arrived at Lowell with his team about 2 o’clock on 
the morning of August 9; that the tracks of buggy 
wheels were found all the way from Mrs. Hill’s front gate 
to the place where defendant was stopping. Some further 
incriminating circumstances were given in evidence, but 
we deem it unnecessary to make special reference to them 
here The evidence adduced by the state was not directly 
controverted, except by the testimony of the defendant, 
who stated that when he arrived at Lowell on the morn- 
ing of August 9 he went immediately to the home of his 
father-in-law and did not call upon Mrs. Hill. That the 
jury were justified in finding that the defendant had 
sexual relations with the prosecutrix at the time alleged 
in the information is a matter about which there is in 
our minds no disquieting doubt. Neither do we see in the 
evidence any reason to suppose that the woman at any 
time submitted voluntarily. The proof on this point is 
all to the contrary and tends, irresistibly, to show that 
Baer accomplished his criminal purpose by intimidation 
and superior force. Notwithstanding the attempt to 
show that he was a cripple and affected with numerous 
wasting maladies, there is, we think, abundant reason 
for believing that he was a man of unusual strength and 
activity, and that his powers were entirely adequate to 
the execution of the design imputed to him. It is said 
that some of the arguments employed by the prosecutrix 
to induce her assailant to abandon his project indicate 
on her part an attitude of non-resistance. The particular 
language to which attention is directed affords no such 
inference. When it became evident that further physical 
resistance would be unavailing, Mrs. Hill made an appeal 
for mercy, in which she reminded the defendant of the 
virtues and worth of his own wife, who would be dis- 
honored by his trangression. This appeal was a futile 
one and possibly, as counsel contend, was not in the 
least calculated to dissuade; but that fact, if it be con- 
ceded, does not justify the inference that the resistance 
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was formal or the entreaty insincere. The jury having 
found that the accused was at the house of the com- 
plaining witness on the morning of August 9, they could 
not, without disregarding the evidence, have found that 
no crime had been committed. 

But it is contended that the proof does not show that 
Baer and Mrs. Hill are not brother and sister, and that, 
therefore, the crime committed may have been more 
heinous and revolting than the one charged. In this 
connection it has been suggested by the attorney general 
that if one of two crimes was committed, the law pre- 
sumes the commission of the one to which is attached 
the lighter penalty and which involves the lesser degree 
of turpitude. It will not be necessary to determine 
whether the presumption of innocence may be employed 
in any case to establish guilt; for, in our opinion, the 
evidence adduced upon the point in question is, in the 
absence of opposing proof, sufficient to sustain the find- 
ing of the jury. The accuser and the accused were wit- 
nesses at the trial, and, according to the testimony of 
both, while they had lived for several years in Kearney 
county and knew each other, they were only slightly 
acquainted. While testifying, each spoke of the other as 
though they were not related in any degree. The conver- 
sation which took place between them when they met 
at the door of Mrs. Hill’s cottage on the night of the out- 
rage was, also, a circumstance tending to show that they 
were not brother and sister. And these were not neces- 
sarily the only matters of which the jury took cognizance 
in reaching their conclusion. They may have noted an 
entire want of family resemblance between. the parties. 
Indeed, it may have been apparent upon the most casual 
observation that they were not of the same nationality, 
race or color.* We do not, however, at this time decide 
that mere family resemblance, or the absence of it, is a 
relevant fact in a case of this kind. What we do decide, 
and all we decide in this behalf, is that there is no techni- 

*See White v. State, 74 Ala., 31—REPORTER. 
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cal defect in the state’s proof and that the verdict rests 
upon sufficient competent evidence. 

Another question of minor importance remains yet to 
be considered. The fifth and sixth assignments of error 
call in question the action of the court in permitting 
Frank Meddles to testify on rebuttal to the fact that the 
defendant declared in Minden on the evening of August 
' 8 that he intended to satisfy his sexual passion before 
going home that night. This testimony was not properly 
rebuttal; but the order in which proof shall be introduced 
is a matter resting largely in the sound discretion of the 
trial court, and we discover no reason to believe that 
there was, in this instance, an abuse of discretion. In 
Basye v. State, 45 Nebr., 261, it was decided that ‘the 
order in which a party shall introduce his proof is, to a 
great extent, discretionary with the trial judge, and the 
action of the court in that regard will not be cause for 
reversal when no abuse of discretion is shown.” This rule 
has been followed in Davis v. State, 51 Nebr., 301, and 
_ Whitney v. State, 58 Nebr., 287. See, also, Rheinhart v. 
State, 14 Kan., 318; Blake v. Powell, 26 Kan., 320; 1 
Thompson, Trials, sec. 344; 8 Ency. Pl. & Pr., 182. 

Other alleged errors argued in the brief of counsel for 
defendant have not been specifically assigned, and will 
not be considered. The judgment is 

' AFFIRMED. 


FERDINAND ZIMMERER AND EMMA ZIMMERER VY. THE 
FREMONT NATIONAL BANK. 


FItep FEBRUARY 9, 1900. No. 9,101. 


1. Motion for New Trial: AccipENT: SURPRISE: JUDICIAL DISCRETION. 
A motion for a new trial on the ground of accident or sur- 
prise is addressed to the sound discretion of the trial court 
in the furtherance of justice, and unless there appears to be 
an abuse of that discretion, the ruling upon such a motion 
will not be disturbed by a reviewing court. 
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2. Motion to Strike. A general motion to strike certain affidavits 
from the files is rightly overruled if such affidavits contain ma- 
terial and pertinent matters regarding the subject under con- 
sideration as well as statements which are objectionable. Such 
motion should be narrowed to the objectionable matter alone. 


Error from the district court of Dodge county. Tried 
below before MARSHALL, J. Affirmed. 


Hamer: & Hamer, for plaintiffs in error, argued that it 
was an accident which might come to any busy lawyer, 
which came to counsel for the defendants Zimmerer, and 
it was without fault upon his part or upon the part of 
his clients. The motion for a new trial should have been 
sustained. See Horn v. Queen, 4 Nebr., 114; Smyth vw. 
Castler, 16 Nebr., 266; Horn v. Queen, 5 Nebr., 472; Parker 
vo. Kuhn, 19 Nebr., 394; Hendrickson v. Hinckley, 17 How., 
443; Roggencamp v. Dobbs, 15 Nebr., 621; Leiby v. Heirs 
of Ludlow, 4 O., 493; Huntington & Macintyre v. Pinch & 
Co., 3 O. St., 448; Bank v. Doty, 9 O. St., 505; Thompson 
v. Sharp, 17 Nebr., 72. 

Due process of law requires an orderly proceeding 
adapted to the nature of the case in which the citizen had 
an opportunity to be heard, and to defend, enforce and 
protect his rights. A hearing or an opportunity to be 
heard was absolutely essential. See Black, Constitutional 
- Law, sec. 212; Stuart v. Palmer, 74.N. Y., 188. 


Fred W. Vaughn, for defendant in error. 


HOLCOMB, J. 


The record in this case discloses that a trial was had 
in the absence of the defendants and their attorney. A 
motion for a new trial, assigning many grounds therefor, 
was filed and overruled by the court. If defendants were 
entitled to a new trial for any cause, it was on account of 
“accident or surprise, which ordinary prudence could 
not have guarded against,” and which was properly as- 
signed as one of the grounds for a new trial. Considera- 
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tion of no other question will therefore be undertaken. 
Affidavits in support of the motion and counter-affida- 
vits were filed and considered on the hearing. The de- 
fendants and their attorney were non-residents of the 
county in which the action was pending. It is made to 
appear from the affidavit of plaintiffs’ counsel that the 
case had been continued twice out of courtesy to the 
defendants’ counsel, and that at the beginning of the 
term at which a trial was had the case stood second on 
the trial list, but, to accommodate the defendants’ coun- 
sel, and by consent of both parties in open court, the case 
was placed on the trial list as three and one-half, and it 
was agreed between counsel that it should not be tried 
before the following Thursday. On Thursday the case 
was reached and postponed twice, upon the assumption 
that the defendants and their counsel might come to 
the place of trial on incoming trains from the direction 
in which they resided. They not appearing, a trial was 
had in their absence. It also appears from the showing 
made by the defendants for a new trial that their attor- 
ney, after the case had been placed on the trial list for 
trial as above mentioned, made an arrangement with 
a resident attorney to advise hira by telegram when the 
case was about to be reached for trial, and then left for 
another part of the state. Neither the counsel for the 
plaintiff nor the court had any knowledge of the private 
arrangement referred to. On the day of the trial the 
resident attorney was called away on business, and the 
case was thus allowed to proceed to a trial without the 
defendants being represented, either in person or by coun- 
sel. It appears that the attorney for the defendants had 
in the meantime received notice of the pendency of an- 
other trial in another county, a county seat contest, in a 
distant part of the state, where he went and was en- 
gaged in the trial of the case last mentioned for several 
days and until after the trial of the case at bar. No 
further inquiry was made regarding the trial of this 
cause, and no steps appear to have been taken to have 
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other counsel represent the defendants therein. In view 
of what had occurred when the case was placed on the 
trial list, counsel for the plaintiff and the court were 
justified in concluding, as it seems they did, that the 
case had been abandoned by the defendants. The resi- 
dent aitorney had in no way been employed in the case, 
and evidently looked upon his promise to notify the de- 
fendant’s attorney by telegram when the case was about 
to be reached for trial as not being of such a nature as 
to require him to inconvenience himself or neglect his 
own ‘business for that purpose. It was a slight courtesy 
which he was willing to extend, presuming that he would 
be in court and thereby have knowledge of the progress 
of the cases preceding this one. ; 

In view of the foregoing we are to determine whether 
error was committed in the overruling of the motion for 
a new trial. At the threshold of the inquiry, it is proper 
to observe that it is a firmly established principle of law 
that a motion for a new trial on the ground of accident 
or surprise is addressed to the sound discretion of the 
trial court in the furtherance of justice, and unless there 
appears to be an abuse of that discretion, the ruling upon 
such a motion will not be disturbed by a reviewing court. 
In Tingley v. Dolby, 13 Nebr., 371, it is said: “Motions for 
a new trial are addressed to the sound discretion of the 
court, and this rule prevails whether the ground of the 
motion is that the verdict is against the weight of evi- 
dence, or for accident or surprise, newly discovered evi- 
dence, or like cause. But this discretion is a legal dis- 
cretion.” See Sang v. Beers, 20 Nebr., 365; Green v. Bulk- 
ley, 28 Kan., 180; Hayne, New Trial & Appeal, sec. 86. 
It is said in McGuire v. Drew, 83 Cal., 229: “The terms 
‘accident’ and ‘surprise,’ though not strictly synonymous, 
have, as used in legal practice, substantially the same 
meaning, as each is used to denote some condition or 
situation in which a party to a cause is unexpectedly 
placed, to his injury, without any default or negligence 
of his own, which ordinary prudence could not have 
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guarded against.” The attorney for the defendants, 
when in court at the beginning of the term, was apprised 
of the fact that the case would probably be reached by 
the Thursday following or sooner, and there appears to 
have been an understanding that it should be, in effect, 
set for trial on that day. It appears from one of the affi- 
davits that the trial judge suggested to counsel that he 
procure the assistance of a resident attorney to represent 
the defendants in the event that he should not return in 
time for the trial. This suggestion was not acted upon. 
The evidence also shows that he left on a different errand 
than to attend the county seat contest, and was to be 
absent but a couple of days. The resident counsel, who 
was to advise him by telegram when the case was about 
to be reached, was acting, if at all, as the agent of the 
defendants. When he was called away on business, he 
advised no one regarding his promise to the defendants’ 
counsel. The counsel for plaintiff acted apparently in 
perfect good faith. The court was cognizant of the man- 
ner in which the case had been placed on the trial list, 
and permitted the trial to proceed in the absence of the 
defendants and their counsel, because there was no good 
reason for further delay. If the resident attorney who 
was to notify the absent counsel was in the least at fault, 
which we do not assume, his failure would be attributa- 
ble to the defendants, under the well-established princi- 
ple that those who were acting for them were acting as 
their agents. See Kyle v. Chase, 14 Nebr., 528, Webster’ 
». McMahan, 13 Mo., 410; Mulholland v. Heyneman, 19 Cal., 
605. While it appears that when counsel left the place 
of trial he intended to be gone for a couple of days only, 
no effort was made by him to explain his continued ab- 
sence, or advise those directly interested of the same. 
Nor was any attempt made to secure a further postpone- 
ment. The fact that he was engaged in another impor- 
tant trial would not excuse his absence in the case at bar. 
The work of the courts would soon be in a chaotic condi- 
tion, if, as a matter of right, an attorney could require 
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the postponement of a case while he was engaged in 
other business. We think counsel’s position in this case 
and the cause of his absence is fairly stated in the follow- 
ing excerpt from an affidavit filed by him in support of 
his motion for-a new trial: “Affiant further says that the 
application to set aside the verdict and proceedings in 
this case is made in good faith in furtherance of justice, 
and not for the purpose of delay, and that the failure of 
affiant to be here and present the case upon the part of 
the defendants when it was reached for trial was be- 
cause he was engaged in the actual and very real county 
seat controversy in Box Butte county heretofore de- 
scribed in his affidavit filed in this case in support of the 
motion for a‘new trial, and that affiant did not directly 
or indirectly do anything in the said county seat contro- 
versy with a view of delaying this case, or in any way 
putting off this trial, or in any way obstructing justice 
herein.” All the circumstances surrounding the trial of 
the case were within the knowledge of the trial judge in 
the court below. During his lifetime he was known to 
be one of the most learned, painstaking and careful 
judges upon the bench. After a full hearing of defend- 
ant’s application for a new trial he overruled the same. 
We can not, upon the record presented to us, say there 
was an abuse of the sound discretion which is always 
lodged in the trial court. We are rather constrained to 
say that the ruling was entirely just and is calculated to 
‘bring about a due, orderly and more certain administra- 
tion of justice. In Stout v. Lewis, 11 Mo., 281, it is well 
said: “It is obvious that, in matters of this kind, 
the court possessing original jurisdiction enjoys ad- 
vantages for determining them far superior to those en- 
_ joyed by this court. Any one the least conversant with 
the administration of justice in courts of original juris- 
diction, must be aware of this. These motions are ad- 
dressed to the sound discretion of those courts, to be lib- 
erally exercised in furtherance of justice. * * * An 
indiscriminate interference by this court with matters of 
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pure discretion in courts below, would, in the end, be 
productive of more injustice than a refusal to interfere 
in any case. In the review, justice might sometimes be 
done, but in the most of them it would be little more than 
a groping in the dark, in which the court could not sat- 
isfy itself whether it was doing right or wrong.” 

Attention is directed to the alleged erroneous ruling 
of the court in refusing to strike two certain affidavits 
from the files on the hearing of the motion for a new 
trial. An examination discloses that one of them was for 
the purpose of controverting defendant’s affidavits show- 
ing a meritorious defense, and it would seein that an at- 
tempt was made to try the merits of the case upon the 
motion for a new trial, which was manifestly improper. 
In the other affidavit, however, only a part of it was 
devoted to a disputation of the defense alleged, and much 
was contained in it that was material and pertinent to 
matters properly before the court in deciding the motion 
for a new trial. The court doubtless considered only evi- 
dence that was proper under the motion under considera- 
tion. The defendant having moved generally to strike 
both affidavits from the files and without distinguishing 
the objectionable matter from the portions that were 
proper and material, the court rightly overruled the mo- 
tion. Such a motion should be narrowed to the objec- 
tionable matter alone. See Chicago, B. & Q. R. Co. v. 
Spirk, 51 Nebr., 167; Smith v. Meyers, 54 Nebr., 1. 

Observing no reversible error in the ruling complained 
of, the judgment of the court below is 


AFFIRMED. 


ANDREW PETERSON V. KINGMAN & COMPANY. 
FILED FEBRUARY 9, 1900. No. 9,134. 


1. Garnishment: Summons: AprEaraNce: Goop Faira: PROTECTION 
rom Liazmiry. A person served with summons in garnish- 
ment, commanding him to answer upon a day certain therein 
named, may appear in response to the summons at any time 
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after its service and answer touching his indebtedness to the 
person or corporation whose funds are sought to be reached 
by the proceedings in garnishment, and if, in so doing, he is 
acting in good faith, he will be protected from further liability 
on the indebtedness for which he is garnisheed. 


2, ——-~—-: ANSWER: STATUTE: ORDER FOR SATISFACTION OF JUDGMENT. 
Upon the answer of a garnishee admitting his indebtedness 
to an execution debtor, the court before whom the same is made 
is empowered, under the provisions of section 249 of the Code, 
immediately to enter an order for the payment of the amount 
admitted to be due the execution debtor into court, for the 
satisfaction of the judgment debt or a part thereof. 


3. : OrDER FINAL: APPEAL: ExEcuTIon. Such an order is final 
and conclusive, unless appealed from, and upon which execution 
may issue for its enforcement. 

4. COMPLIANCE WITH ORDER: DISCHARGE OF GARNISHEE. In 


garnishment proceedings, where the answer has been made in 
good faith before answer day, and an order entered by the 
court for the payment of money for the benefit of the execu- 
tion creditor admitted to be owing to the execution debtor, 
the garnishee will be discharged from further liability upon 
such indebtedness, if he comply with the order of the court, 
notwithstanding he is subsequently, but before the payment, 
notified of an assignment of the account evidencing his indebt- 
edness, and which assignment was made prior to the time of 
instituting garnishment proceedings. 


5. Entry of Order: StaTUTE: NOTICE OF ASSIGNMENT. Upon the entry 
of an order against a garnishee under the provisions of sec- 
tion 249 of the Code, he is not required to make further dis- 
closures or take supplemental proceedings, because of a noti- 
fication of an assignment of the indebtedness against him 
received thereafter. 


6. Judgment: STATUTE: PROTECTION OF GARNISHEE. An order against 
a garnishee for the payment of money for the benefit of an 
execution creditor under the provisions of section 249 of the 
Code is enforceable by execution, and a garnishee, acting in 
good faith, will be protected from further liability to the same 
extent as if such order were a judgment against him. ~ 


Error from the district court of Douglas county. 
Tried below before Scort, J. Reversed. 


O'Neill & Gilbert, for plaintiff in error. 


Thomas F. Lee and James H. McIntosh, contra. 
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A careful perusal of the record and briefs of counsel 
leads to the conclusion that this controversy is one of 
law rather than of fact. From the stipulated facts, we 
are of the opinion that it is not warrantable to draw 
therefrom the inference that either of the parties to the 
action have shown a want of good faith, or that there 
was collusion between the defendants herein, plaintiff 
in error, as garnishee and the judgment creditor in the 
garnishment proceedings. The action is the outgrowth 
of a contest between two creditors of an inselvent com- 
pany, one of whom by garnishment proceedings, and 
the other as assignee, claims from. the defendant pay- 
ment of the indebtedness admitted to be owing to the 
insolvent company referred to. The plaintiff in the court 
below contends that the defendant should be required to 
pay to it, as assignee, the debt which is undisputed 
except for its alleged prior payment in garnishment pro- 
ceedings. It is established that, prior to any notice of 
the assignment of the account upon which the plaintiff 
bases its right to a recovery, the defendant had been 
served with a summons in garnishment in aid of execu- 
tion, had appeared in response thereto, acknowledged 
the indebtedness, and an order by the court was im- 
mediately entered under the provisions of section 249 
of the Code, requiring him to pay the money into court 
for the use of the execution creditor. The summons in 
garnishment was served Iebruary 19, commanding the 
defendant, as garnishee, to answer March 25 follow- 
ing. The garnishee appeared in response to the sum- 
mons, and made answer concerning his indebtedness to 
the judgment debtor on February 23, and an order by 
the court was made on the same day the answer was 
taken and immediately thereafter. Subsequently to the 
time the answer was made as above stated, and on 
the same day, the garnishee received notice through the 
mail from both the judgment debtor as assignor, and 
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the plaintiff as assignee, to the effect that the account 
against the garnishee, as well as the judgment rendered 
thereon, had been assigned to the plaintiff, who was 
authorized to receipt for and satisfy the same. It 
appears that the account had been assigned to the plain- 
tiff long prior to the rendition of the judgment thereon 
in favor of the assignor, although no notice thereof was 
ever imparted to the defendant until after answer in the 
garnishment proceedings above mentioned. We do not 
think the garnishee was required to withhold his answer 
until the answer day mentioned in the summons. He 
may very properly appear before that date. The time 
mentioned in the summons in garnishment for him to 
appear was but a limit beyond which he could not go 
without subjecting himself to additional cost, and in- 
curring a direct liability to the judgment creditor to be 
enforced as in other civil actions. The time allowed in 
which to answer is for his benefit. He may appear at 
any time after the service of summons, and, if acting 
in good faith, he will be protected in so doing. By 
appearing and answering he subjected himself to the 
jurisdiction of the court, which then was empowered to 
make any proper order in the proceedings. See Mace v. 
Heath, 34 Nebr., 54; Hinckley v. St. Anthony Falls Water 
Power Co., 9 Minn., 44; Steen v. Norton, 45 Wis., 412. 
Soon after the garnishee had answered in the garnish- 
ment proceedings, he received notice of the assignment 
of the account, which, in his answer, he admitted owing 
to the assignor. The assignment apparently had been 
made a long time prior thereto, and before the commence- 
ment of the garnishment proceedings. The notices of the 
assignment were received before the garnishee paid 
the money into court under the order made prior thereto. 
If the garnishment proceedings were regular and valid, 
the plaintiff in error ought not again be required to pay 
the debt. We find no irregularity in the proceedings. 
As before stated, the garnishee was at liberty, at any 
time after service and before the answer day, to appear 
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and make disclosure regarding his indebtedness, and 
the court thereby obtained jurisdiction over the person; 
and upon such disclosure, where the answers were sat- 
isfactory, was authorized to enter a final order for the 
payment of the amount due in satisfaction of the claim 
of the judgment creditor. See Schlueter v. Raymond 
Bros. & Co., 7 Nebr., 281; Wilson v. Barney, 8 Nebr., 39; 
Clark v. Foxworthy, 14 Nebr., 241; Burlington & M. R. Co. 
v. Chicago Lumber Co., 18 Nebr., 303; Union Nat. Bank of 
Omaha v. Hickey, 34 Nebr., 300. When the order in the 
garnishment proceedings had been made it became of 
the same force and effect as a judgment upon which 
execution could issue for its satisfaction. The garnishee, 
therefore, was legally bound to comply with the order 
of the court, unless an appeal was taken therefrom. It 
was to him a matter of indifference whether the debt 
owing by him went direct to his creditor, or was applied 
on a just debt owing by such creditor. We can conceive 
of no reason why the garnishee should feel dissatisfied 
or care to incur more expense, or subject himself to need- 
less inconvenience, regarding a matter about which he 
had no concern. Nor, in our opinion, was he under legal 
obligations, after the entering of such order.against him, 
to take other and supplementary steps because of the 
subsequent notice he received as to the assignment of 
the account against him which had been reduced to 
judgment as herein stated. He occupied a neutral posi- 
. tion, and it was incumbent upon him to deal fairly with 
both parties seeking the money due from him to his 
creditor. The execution creditor and the assignee stood 
upon an equal footing. Each made an effort to reach the 
funds in the hands of the garnishee, and under the legal 
maxim that the law serves the vigilant, and not those 
who sleep, the execution creditor has a superior claim 
to the money in the hands of the garnishee. As we un- 
derstand counsel on both sides, it is undisputed that 
only before judgment is a garnishee legally obligated to 
make supplemental and further disclosures regarding 
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any information coming to him affecting the rights of 
any to the funds or property he is sought to be charged 
with in order to relieve him from further liability. The 
authorities are quite uniform in holding that after judg- 
ment against the garnishee, he is relieved from any 
further duty or obligation to appear and in supplement- 
ary proceedings make known any fact coming to his 
knowledge subsequent to such judgment. A satisfaction 
of the judgment of the court in the garnishment pro- 
ceedings according to its terms is all that shall be 
required of him. See Drake, Attachment, secs. 576, 608; 
Rood, Garnishment, sec. 207; Newman v. Alanning, 79 
Ind., 218. We are of the opinion that an order to a 
garnishee for the payment of money under the provis- 
ions of section 249 of the Code, and under the authorities 
heretofore cited, is final and conclusive unless appealed 
from; that an execution may issue thereon as on a judg- 
ment, and that the same principles applicable to a judg. 
ment would apply in the case at bar, and the payment 
by a garnishee under such an order, even after notice 
of an assignment of the account by his creditor, would 
relieve him from any further liability thereon, either 
to the assignor or assignee of such account. It follows 
that the judgment of the lower court is erroneous, and 
the same is reversed, and the cause remanded for further 
proceedings in conformity with law. 


REVERSED AND REMANDED, 


ELKHORN VALLEY LODGE No. 57, I. O. O. F., ET Au. v. 
THOMAS W. Hupson. , 


FILED FEBRUARY 9, 1900. No. 9,138. 


1, Verdict: Evipence. A verdict of a jury will not be overturned by 
this court, unless obviously wrong, and not supported by any. 
competent evidence. 


2. Search for Dead Body: Finpine: Rewarp. Where many persons 
are engaged in the search for a dead body, for the recovery of 
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which a reward is offered, and one acting on his own account, 
independent of others, and for the purpose of securing the re- 
ward, succeeds in finding the missing body, he will be entitled 
to the whole of such reward. 


3. Question of Fact. In a controversy over the right to such reward, 
or to a portion of it, whether a person acted independently of 
others and on his individual account, or whether the discovery 
was the result of the joint action and combined efforts of sev- 
eral, is a question of fact to be tried as all other controverted 
questions of fact. 


4, Instruction: InrEREst. Error can not be predicated upon an in- 
struction by the trial court regarding the time of computation 
of interest on the sum found due, unless exception is taken to 
such instruction at the time it is given. 


5. Deposit of Money in Custodia Curiae. A party, in order to avoid 
the payment of interest upon an admitted obligation, regard- 
ing which there is a dispute as to who is entitled to recover, 
must bring the money into court to abide its final judgment, 
unless the court otherwise direct its disposition under the pro- 
visions of section 48 of the Civil Code. 


ERROR from the district court of Holt county. Tried 
below before K1nKAID, J. Affirmed. 


H, M. Uitley, for plaintiffs in error. 
M. F. Harrington, contra. 


Hoxicoms, J. 


An action was commenced by the plaintiff, defendant 
in error, for the recovery of the amount offered as a re- 
ward for the finding and recovery of the body of one 
Barrett Scott. The defendant, an organization or lodge 
of the Independent Order of Odd Fellows, admitted in 
its answer the offering of the reward, and pleaded that it 
was ready to pay the same to whomsoever was found to 
be entitled thereto, and that it had been notified by 
others that they claimed a pro rata share of the reward. 
A number intervened on the trial of the case in the court 
below. The jury returned a verdict in favor of the plain- 
tiff for the full amount named in the reward. Judgment 
was thereupon rendered in his favor, and the action was 
dismissed as to the interveners. 

47 
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While counsel for defendant in error presents different 
matters of practice and procedure which are argued as 
reasons for affirmation of the judgment of the court 
below, we prefer to confine our consideration to the 
merits of the case as disclosed by the record. The case 
appears to have been fairly submitted to the jury, and 
unless its verdict is against the clear weight of the evi- 
dence, it will not, under the uniform holdings of this 
court, be overturned here. 

In the trial of the action, the interveners appear to 
have conducted their case upon the theory that all per- 
sons engaged in the search for the body of the deceased 
person at the time it was recovered were entitled to 
share pro rata in the reward, regardless of whether their 
actions were the result of a joint effort of all in a con- 
certed movement for the discovery of the missing body. 
The mere fact of being one of a party discovering a dead 
body for which a reward has been offered is not of itself 
sufficient to entitle one to share in the reward. It must 
further appear that the efforts put forth were in con- 
junction with the party who succeeded in the search, 
and with whom there was co-operation for that purpose; 
that such persons were acting in concert, and by their 
joint efforts the desired end was accomplished. In our 
opinion, the law in such cases is, and should be, that 
where one engages in an effort, the accomplishment of 
which would entitle him to a reward, on his own account 
and independent of others, and succeeds in the under- 
taking, he would thereby be entitled to such reward 
and: would not be required to have it apportioned be- 
tween himself and others engaged in pursuit of the same 
object. In the case of Janvrin v. Town of Exeter, 48 N. 
H., 86, cited by counsel for plaintiff in error, the court 
says: “Upon the other point informally reserved, we are 
of the opinion that all the parties who joined in per- 
forming the service for which the suit is brought, must 
join as plaintiffs. It is obvious that two or more persons 
may join in detecting and apprehending an offender, 
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and if they do so, they are jointly entitled to the reward, 
and should join in the suit. It is like other cases of joint 
service, and is governed by the same rules. If, indeed, 
sundry persons separately undertake to secure a culprit, and 
one without concert with others succeeds in apprehending 
him, he alone is entitled to the reward, and alone should sue. 
There may be cases where it might be difficult to deter- 
mine whether certain persons did act in concert or not, 
but this can not affect the rule that those who have 
jointly performed the service should join in the suit.” 
(Italics are ours.) In our view, the foreguing opinion 
states quite clearly the legal principles applicable to the 
case at bar, and which were in substance embodied in 
the instructions of the court to the jury trying the case. 
The evidence of the plaintiff was to the effect that he 
was so acting on his own account, and independent of 
others, in the search for the missing body referred to. 
The evidence shows, or tends to show, that he first found 
the body, that is, discovered it in the bed of the river 
and raised it to the surface, where others with him took 
charge of the remains. If the jury believed his state- 
ments, as it is evident that they did, they were war- 
ranted in finding a verdict in his favor. That issue hay- 
ing been fairly presented to them as triers of fact, their 
judgment thereon can not be overruled, unless obviously 
wrong, and unsupported by any competent evidence. 

It is urged that the organization offering the reward 
should not be held for the interest on the amount of the 
reward offered, because it stood ready to pay the same 
to the person or persons entitled thereto as the same 
might be determined upon a hearing of the controversy. 
Unfortunately, the lodge has not placed itself in a posi- 
tion to successfully urge the contention raised by coun- 
sel. No exception appears to have been taken by 
the defendant to the giving of the instruction to the 
jury with respect to the computation of interest on the 
sum awarded as the amount of the recovery. This of 
itself is fatal to defendant’s contention in this respect. 


ut 
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See Lowe v. Vaughan, 48 Nebr., 651; Costello v. Kottas, 52 

Nebr., 15. It does not appear that the money was ever 
- brought into court, or that the defendant sought to avail 
itself of the provisions of section 48 of the Code, and be- 
cause of its failure so to do, in either case, it can not now 
complain because interest is required of it on the amount 
offered in the reward. 

No error appearing in the record, the judg:nent of the 
lower court should be, and is, 


AFFIRMED. 


EASTERN BANKING COMPANY, APPELLEE, v. ANNA C. 
SEELEY ET AL., APPELLANTS. 


FILED FEBRUARY 9, 1900. No. 10,919. 


Foreclosure Sale: APPRAISEMENT: NoTIcE TO OwNnER. The owner of 
real estate which is about to be sold under a decree of fore- 
closure is not entitled to’notice of the time and place of mak- 
ing the appraisement. See Maginn v. Pickard, 57 Nebr., 642. 


APPEAL from the district court of Buffalo county. 
Tried below before SULLIVAN, J. A/firmed. 


Hamer & Hamer, for appellants. 
N. P. McDonald and McDonald & Squires, for appellee. 


HoLcoms, J. 


The appellants, defendants in foreclosure proceedings 
of a real estate mortgage, object to the confirmation of 
sale upon the sole ground that “no notice was given to 
the defendants, or either of them, of the time and place 
of the appraisement, and the said defendants were not 
permitted to give or produce evidence before the said 
appraisers concerning the value of the said premises.” 
Upon the authority of Tillson v. Benschoter, 55 Nebr., 443, 
Mills v. Hamer, 55 Nebr., 445, and Maginn v. Pickard, 57 
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Nebr., 642, this objection can not be sustained. The 
order of the lower court confirming the sale is, therefore, 


AFFIRMED. 


FRANK THOMPSON ET AL., APPELLANTS, V. GEORGE W. 
WEST ET AL., APPELLEES. 


FILED MARCH 7, 1900. No. 9,136. 


1. Repeal of Statute: ABsENcE or Savina CLavsE. In the absence of 
a general saving clause, the repeal of a statute will not affect 
a suit previously brought to enforce a right founded thereon or 
accrued thereunder. 


2. : DEFICIENCY JUDGMENT. The repeal of the statute per- 
mittting the recovery of deficiency judgments did not affect 


actions then pending. 


3. Incorporated Religious Society: Powis To ACQUIRE REAL EsTaTE. 
An incorporated religious society has no power to acquire or 
hold real estate for any purpose other than that of promoting 
the object of its creation. 


4, Contract: ULTRA VirEes. A contract entered into by such a cor- .- 
poration for the purchase of real estate as a matter of specu- 
lation merely is ultra vires and void. 


5. Indorsee: ILtEGAL Note: InNocENtT HoLpDER: BURDEN OF PROOF. 
Where, in an action by an indorsee of a promissory note, it is 
established that the instrument was illegal in its inception, 
the burden is cast upon the plaintiff to show that he is an inno- 
cent holder for value and before due. 


6. Board of Trustees: Novice: Participarion. The action of the 
majority of a board of trustees of a.religious society will not 
bind the latter without notice to or participation therein by 
the other members of the board. 


7%. Corporation: Conrract: Rariricarion. A corporation can not 
ratify a contract which it had not the power to make. 


APPEAL from the district court of Lancaster county. 
Tried below before HotMEs, J. Affirmed. 


Morning & Berge, for appellants, cited Compiled 
Statutes of Nebraska, 1897, sec. 1717, and argued that 
this provision of the statute expressly gave the church 
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authority to acquire, hold, enjoy and dispose of all prop- 
erty, real and personal, which the defendant church may 
acquire by purchase, donation or otherwise, for the pur- 
pose of carrying out the intention of such church cor- 
poration. It was not contended by the defendant church 
that the money it received from the plaintiffs was used 
for any other purpose than to carry on the work of the 
church. It did not contend that it did not have legal 
capacity to borrow money. It did allege, however, in 
its answer, that it purchased from Ward S. Mills a cer- 
tain tract of land for the sole and only purpose of specu- 
lation, and that such speculation was in nowise 
necessary for the purpose of carrying out its intention 
as a corporation. While it made this allegation in its 
answer, yet it expressly admitted that the money it 
received from plaintiffs was used by said trustees for 
the payment of debts of said church, and in the con- 
struction of its church building. Defendant church 
might now call it what it would, it did admit that what- 
ever it did in connection with this matter was done by 
- its trustees to further the interests of the church. If, in 
the case at bar, the church did go into a real estate 
speculation, and if that speculation had to do with the 
issues in this case, yet there was not a word of evidence 
that it was not all done to carry on the work of the 
church more successfully. The board of trustees was 
charged with the responsibility of managing the 
financial affairs of the church, and the board purchased 
said real estate for no other purpose but to build up 
and strengthen the financial interests of the church, 
which we contend it had a right to do. Counsel cited 
Wright v. Hughes, 12 Am. St. Rep. [Ind.], 416; Spear v. 
Crawford, 28 Am. Dec., 515, 14 Wend. [N. Y.], 20; 
Rivanna Navigation Co. v. Dawsons, 46 Am. Dec., 183, 3 
Gratt. [Va.], 19; Bissell v. Railroad Cos., 22 N. Y., 271. 
The defense of ultra vires can not be urged by a cor- 
poration to the injury of an innocent third party. See 
Bank of Genesee v. Patchin Bank, 13 N. Y., 313; Gansevoort 
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v. Williams, 14 Wend. [N. Y.], 133; Catskill Bank v. Stall, 
15 Wend. [N. Y.], 364; Evans v. Wells, 22 Wend. [N. Y.], 
324; Bank of Genesee v. Patchin Bank, 19 N. Y., 312; 
Mechanics’ Banking Ass’n v. N. Y. Saugerties White Lead 
Co., 35 N. Y., 505; Olcott v. Tioga R. Co., 84 Am. Dec., 
298, 27 N. Y., 596. 

Powers granted to a corporation may always be used 
by it subject only to express limitations imposed by its 
charter. See Wright v. Hughes, supra; New England Ins. 
Co. v. Robinson, 25 Ind., 586; Booth v. Robinson, 55-Md., 
419; Green’s Brice’s Ultra Vires, p. 223. 

Whatever irregularities there may have been in the 
proceedings of the board, when this’ money was bor- 
rowed by the defendant church from plaintiffs the 
trustees and the entire church had ratified said acts; 
and the defendant church is now estopped from pleading 
these irregularities. See Scott v. Middleton, 86 N. Y., 
200; Scott v. Trustees First M. EH. Church of Jackson, 15 N. 
' W. Rep., 892, 50 Mich., 528. 

Case was argued orally for appellants by George W. 
Berge. 


T. F. A. Williams, for the First Christian Church of 
Lincoln, Nebraska, argued that the transaction upon 
which appellants based their claim to a deficiency judg- 
ment against the church was beyond the powers of the 
church corporation, citing Compiled Statutes, 1899, ch. 
16, secs. 42 and 55; Taylor, Private Corporations, 
[3d ed.], sec. 297. 

On the question of ratification and estoppel, counsel 
argued that the thing done by the trustees of the church 
was not ultra vires simply on account of a defect of 
power, nor was it a case of the irregular exercise thereof. 
What they did was absolutely prohibited by that section 
of the statute granting them whatever authority they 
possessed, as well as by the general statutory provision. 
Counsel cited 7 Thompson, Corporations, sec. 8320. 
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The district court had no jurisdiction to enter 
deficiency judgment in this action. In the absence of 
statute, at common law, the mortgagee, after default, 
could maintain ejectment to recover possession or sue 
on the note or foreclose the mortgage. All of these 
remedies he could pursue concurrently. See Dimick v. 
Grand Island Banking Co., 37 Nebr., 399; Bing v. Morse, 
51 Nebr., 842; 1 Beach, Modern Equity Jurisprudence [ed. 
1892], sec. 499. A court of chancery could enter a de- 
ficiency judgment in the foreclosure action, if at all, 
only where the debt, without the mortgage, was such 
that a court of chancery would have jurisdiction of it 
and could enforce it. See Jones, Mortgages [3d ed.], 
sec. 1711; Morgan v. Wilkins, 6 J. J. Marsh. [Ky.], 28. 
In the case at bar there were no equitable elements, 
aside from the mortgage, on which to base a jurisdiction 
of the court to render a deficiency judgment herein. It 
is not a case of loss of securities or of mistake or of 
fraud, and the mortgagor never sold the property to 
anybody. 


7, 8. Rainbolt also appeared for appellees. 

Morning & Berge, in reply, cited: Barnitz v. Beverly, 
163 U. S., 118; State v. City of Kearney, 49 Nebr., 325; 
Bishop, Contracts, sec. 565; Jackson v. Creighton, 29 
Nebr., 310; White v. Rourke, 11 Nebr., 519; State v. Clarke, 
25 Nebr., 250; State v. McPeak, 31 Nebr., 139. 


Counsel argued that the decisions of this court were 
numerous in which it had been held that the laws which 
prescribed the mode of enforcing a contract, and which 
were in existence when such contract was made, were 
so far a part of the contract that no change in these 
laws which seriously interfered with that enforcement 
was valid, because they impaired its obligation within 
the meaning of the constitution of the United States. 
Federal decisions are to the same effect. 
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This was a suit to foreclose a real estate mortgage 
executed and delivered by one George W. West to Ward 
S. Mills to secure the payment of one principal note and 
coupon notes thereto attached. The principal note was 
transferred by the payee, Mills, to the First Christian 
Church of Lincoln, and by two of its trustees sold and in- 
dorsed to James Thompson, now deceased. A decree of 
foreclosure was entered, the mortgaged premises were 
sold and the sale confirmed, and a deficiency existing after 
the proceeds of sale were applied on the debt, a judg- 
ment therefor was asked against said church as an in- 
dorser of the paper, which request was denied. Plain- 
tiffs appeal. 

The only question raised is whether the court below 
erred in refusing to render a deticiency judgment against 
the church. It is disclosed by the record that certain 
of the trustees of the First Christian Church of Lincoln, 
and who assumed to act for it, purchased of Mills a 
number of vacant and unimproved lots situate in Mills’ 
Second Addition to University Place. The lots were pur- 
chased for the purpose of speculation, or with the view 
of being resold at an advance over the cost price, but 
the title to the property was permitted to remain in the 
name of Mills, who, on the trustees making the sale of 
a lot, at their request executed a deed to the purchaser 
and the latter gave to Mills a note, secured by a mort- 

‘gage on the property, for the unpaid purchase money. 
Mills thereupon indorsed and transferred the note and 
mortgage to the First Christian Church of Lincoln. One 
of these lots was sold to West, who executed the note 
and mortgage in suit to Mills for the amount of the 
purchase price remaining unpaid, and this note was 
indorsed without recourse by the payee and delivered 
to said church. Subsequently, the note and mortgage 
were transferred by certain of the trustees, in the name 
of the church, to James Thompson, plaintiffs’ decedent. 
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The governing board of the trustees of the church cor- 
poration never held any meeting for the purpose of 
taking any action relative to, nor did such board, as a 
body, authorize, the purchase and sale of the lots, or 
the transfer of the note and mortgage in question. 

The defendant church contends that no’ deficiency 
judgment could properly be rendered against it for the 
following reasons: 

1. No judgment for a deficiency can be lawfully ren- 
dered in this state in a suit to foreclose a mortgage. 

2. The contract relative to the purchase of the lots 
of Mills for the purpose of speculation was without the 
power of the First Christian Church of Lincoln, and 
therefore ultra vires and void. 

3. The indorsement of the note and the sale thereof to 
plaintiffs’ decedent was never authorized or sanctioned 
by the board of trustees of said church. 

These propositions will receive consideration in the 
order stated. Prior to 1897 the following sections were 
parts of the Code of Civil Procedure of this state: 

“Sec. 847. When a petition shall be filed for the satis- 
faction of a mortgage, the court shall not only have the 
power to decree and compel the delivery of the posses- 
sion of the premises to the purchaser thereof, but on 
the coming in of the report of the sale, the court shall 
have the power to decree and direct the payment by the 
mortgagor of any balance of the mortgage debt that may 
remain unsatisfied after a sale of the mortgaged prem- 
ises, in the cases in which such balance is recoverable at’ 
law; and for that purpose may issue the necessary execu- 
tion, as in: other cases, against other property of the 
mortgagor. , 

“Sec. 849. If the mortgage debt be secured by the obli- 
gation or other evidence of debt of any other person 
besides the mortgagor, the complainant may make such 
person a party to the petition, and the court may decree 
payment of the balance of such debt remaining unsat- 
isfied after a sale of the mortgaged premises, as well 
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against such other person as the mortgagor, and may 
enforce such decree as in other cases.” 

It is plain enough that under the quoted sections, and 
prior to their repeal, it was proper in a foreclosure case, 
on the coming in of the report of sale, to enter a decree 
or judgment against the mortgagor and other persons 
liable for the payment of the mortgage debt. See Daven- 
port Plow Co. v. Afewis, 10 Nebr., 317; Clapp v. Maxwell, 
13 Nebr., 542; Cooper v. Foss, 15 Nebr., 515; Grand Island 
Savings & Loan Ass'n v. Moore, 40 Nebr., 686; Hare v. 
Murphy, 45 Nebr., 809; Flentham v. Steward, 45 Nebr., 
640. But these sections of said Code were repealed by 
the legislature of 1897 (Laws, 1897, ch. 95), and by 
reason thereof it is strenuously argued by counsel for 
the church that the power to enter deficiency judgments 
is abrogated in all cases without regard to the date the 
debt was contracted, or whether proceedings may have 
been taken to enforce the same at the time the repealing 
statute was adopted. On the other hand, it is argued 
by counsel for plaintiffs that the repealing act of 1897 
had no application to suits then pending, nor to causes 
of action then accrued, por decrees already entered. 

Whether or not a statute which denies the right to a 
deficiency judgment as to existing debts is unconstitu- 
tional as impairing the obligations of contracts, the 

“court is not at this time called upon to decide, and we 
refrain from now entering upon a discussion of the ques- 
tion. Section 2, chapter 88, Compiled Statutes, declares 
that “whenever a statute shall be repealed, such repeal 
shall in no manner affect pending actions founded 
thereon, nor causes of actions not in suit.” If the juris- 
diction of the district court to enter deficiency judg- 
ments exists independent of statute, as has been argued, 
it is too plain to require elaboration that it was not 
taken away by the repeal of sections 847 and 849 of 
said Code. On the other hand, if the power to render a 
deficiency judgment is purely statutory, as was inti- 
mated in Devries v. Squires, 55 Nebr., 438, it is equally 
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clear that as to pending suits such right was not abol- 
ished by the repeal of said sections, owing to the provis- 
ions of section 2, chapter 88, Compiled Statutes, quoted 
above. See Kleckner v. Turk, 45 Nebr., 176. The record 
conclusively shows that, long prior to the adoption of 
said repealing act, this suit was brought in the court 
below, a decree of foreclosure had been entered, the 
mortgaged premises sold thereunder, and the order de- 
nying a deficiency judgment against the church which 
is sought to be reviewed by this proceeding had been 
entered, and the cause docketed in this court. So that 
the repeal of said sections 847 and 849 can not be in- 
voked to defeat the recovery of a deficiency judgment 
against the church. Sections 42 and 55, chapter 16, 
Compiled Statutes, follow: 

“Sec. 42. The trustees or directors who may be ap- 
pointed under the provisions of this subdivision, and 
their successors in office, shall have perpetual succession 
by such name as may be designated, and by such name 
may be legally capable of contracting and prosecuting 
and defending suits, and shall have capacity to acquire, 
hold, enjoy, dispose of, and convey all property, real 
and personal, which they may acquire by purchase, 
donation, or otherwise, for the purpose of carrying out 
the intentions of such society or association, but they 
Shall not acquire or hold property for any other pur- 
pose.” 

“Sec. 55. No company or association incorporated un- 
der the provisions of this chapter shall employ its stock, 
means, assets, or other property, directly or indirectly, 
for any other purpose whatever than to accomplish the 
legitimate object of its creation.” 

The foregoing sections are taken from the chapter 
of the Compiled Statutes relating to corporations. Sec- 
tion 42 is especially applicable to religious societies, 
while section 5d is a general provision governing all in- 
.corporated companies. In view of these statutory pro- 
visions, the conclusion is irresistible that an incorporated 
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religious society, like the defendant herein, has no 
power to acquire, purchase or hold real estate for any 
purpose other than that of carrying out the purposes or 
objects for which the corporation was created. Argu- 
ment or elaboration could not make the proposition 
plainer, or more readily understood. And it is equally 
clear that the buying and selling of real estate merely 
as a speculation, or for the profits realized, by a religious 
society, is forbidden by statute. The speculation in real 
estate by the First Christian Church of Lincoln, or 
rather by certain members of the board of trustees in 
the name of the church, was foreign to the legitimate 
objects of the church, and the contracts relating thereto 
are ultra vires and void. See Taylor, Private Corpora- 
tions [3d ed.], sec. 297. 

In7 Am. & Eng. Ency. of Law [2d ed.], 718, the rule is 
stated thus: “As has already been stated, the power of a 
corporation to purchase real property is limited by the 
objects of its creation. Even where there are no express 
restrictions it can not purchase for a purpose foreign to 
those objects. When a corporation is created for the 
purpose of dealing in real estate its power to purchase 
the same is unlimited. But when a corporation-is not 
organized to deal in land, as in case of railroad com- 
panies, banking companies, insurance companies, relig- 
ious and educational corporations, etc., the purchase of 
land not needed in its business, for the mere purpose of 
- holding and selling it again, is wltra vires. Nor can such 
a corporation purchase for any other purpose that does 
not tend directly to carry out its own legitimate objects.” 
The text is fully sustained by numerous authorities cited 
in the notes on the same page. The record before us 
fails to show that the real estate venture entered into 
on behalf of the First Christian Church of Lincoln was 
to forward or promote the legitimate object of the 
association, but that the lands were bought, held and 
sold merely as a speculation. 

It is argued in the brief of counsel for plaintiffs that 
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the proceeds derived from the sale of the lots were used 
to pay the indebtedness of the church and in the con- 
struction of its church building. It does not appear 
that the board of trustees of the First Christian Church 
so used and applied the money derived from the sales 
of the land. Moreover, this argument of plaintiff is 
aptly met by the following excerpt taken from the brief 
of defendant: 

“If the mode of the application of the money is the 
factor that determines whether it is legitimate for a 
church to take part in a certain business, then a church 
corporation could secure a license and run a saloon or 
a billiard hall, or buy a circus outfit and tour the coun- 
try, or trade horses, or construct a race track and pocket 
the receipts, provided only that the money so realized 
was applied to the payment of church obligations. It 
is not believed that counsel for appellants are so un- 
acquainted with the proper functions of a church as to 
insist upon their argument. It has never been held that 
the innumerable avenues of the business world are 
thrown open to a church board to enter in and glean a 
profit for the church. The very conception of a church 
forbids it. It would be against public policy for the 
churches of the land to enter into the bitter competition 
of the market place. Religion, as exemplified by ecclesi- 
astical bodies under such a regime, would become a hiss 
and a by-word, and public and private morals wowld 
suffer thereby.” 

It is insisted that James Thompson was an innocent 
‘holder of the note, and therefore the defense of ultra 
vires can not be invoked against the plaintiffs. The wlira 
vires of the transaction being fully established by the 
evidence, the burden was cast upon the plaintiffs to 
prove that James Thompson acquired the note and 
mortgage as an innocent purchaser for value before 
maturity and without notice. No such evidence having 
been adduced on the trial, plaintiffs can not claim the 
protection with which the law clothes an innocent pur- 
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chaser of negotiable paper before due. Moreover, Mr. 
Thompson was chargeable with notice of the powers of 
the defendant church under the statute and its articles 
of incorporation. 

Complaint is made in the brief of plaintiffs that the 
articles of incorporation of the defendant church do not 
comply with the provisions of section 169, chapter 16, 
Compiled Statutes, in that said articles do not state the 
limit of indebtedness of the society, nor the manner in 
which it may enter into contracts, and by reason 
thereof it is insisted that there are no limitations or re 
strictions upon the power of the church to contract 
debts, and that it may enter into contracts, and charge 
its property to the same extent as an individual might 
do. A short answer to this argument is that said section 
169 was not in force when the First Christian Church 
was incorporated, but was adopted at a subsequent date, 
and does not control. The articles conformed to the 
statute existing at the time they were adopted and the 
defendant was incorporated. Again, said section 169 
‘has no application to the case at bar, but relates alone, 
as expressly stated in the preceding section but one, to 
“churches, parishes, and societies of all religious bodies, 
sects, and denominations in this state having a central 
governing body with spiritual jurisdiction extending 
over the whole state, or a part thereof, being more than 
six counties.” The First Christian Church of Lincoln 
does not belong to the class above described, and hence 
does not come within the provision of said section 169. 
The uncontradicted evidence shows that the board of 
trustees, or body which governs the defendant: church, 
never authorized the purchase of the lands already men- 
tioned, nor the sale or indorsement of the note in con- 
troversy, but that the lands were bought by two of the 
trustees who negotiated and indorsed the note, for and 
on behalf of the church, without having been authorized 
in that behalf by the board of trustees, and without any. 
meeting of the said board being called or held to take 
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action in relation thereto. The trustees could only bind 
the corporation by acting together as a board. A major- 
ity of them in their individual names could not act for 
the board itself, and bind the corporation. It has been 
held that a majority of a school district board can not 
contract for the erection of a schoolhouse without a 
notice to, or participation therein, by the other members 
of the board. See People v. Peters, 4 Nebr., 254. The 
same principle has been recognized in Hutchinson ». 
Ashburn, 5 Nebr., 402; State v. Saline County, 18 Nebr., 
422; State v. School District, 22 Nebr., 48. The following 
authorities are more or less in point on the question 
under consideration: 3 Thompson, Corporations, secs. 
3905, 3950; Ross v. Crochet, 14 La. Ann., 823; Cummayer 
v. United German Lutheran Church, 2 Sandf. Ch. [N. Y.], 
186; Plymouth v. Plymouth County, 16 Gray [Mass.], 341; 
North Carolina R. Co. v. Swepson, 71 N. Car., 350; People 
v. Coghill, 47 Cal., 861. Scott v. Methodist Church, 15 N. 
W. Rep. [Mich.], 891, cited by plaintiff, lacks analogy. 
There, two of the three members of a religious corpora- 
tion borrowed money on the church property secured by 
a mortgage, without being previously authorized to make 
the loan by two-thirds of the voting members present at a 
meeting of the society called for that purpose, and the 
mortgage was sustained because the society, with 
knowledge of the facts, subsequently ratified the loan. 

In the case at bar there is no ratification for two rea- 
sons: [Tirst, it is not shown that the proceeds arising 
from the sale of the note were accepted and retained by 
the First Christian Church with knowledge of the facts. 
In the next place, the transaction relating to the real 
estate speculation carried on by two of the trustees, 
with which was intimately connected the transfer of the 
paper in question, it being part of the same transaction, 
was ultra wres, and without the power of the board of 
trustees and could not be lawfully ratified by such 
‘board. The contract was incapable of ratification. See 
Tullock ». Webster County, 46 Nebr., 211; Gutta Percha & 
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Rubber Mfg. Co. v. Village of Ogalalla, 40 Nebr., 775. The 
decree is 


AFFIRMED. 


CuricaGo, Rock IsLanp & Pacuric RAILWAY COMPANY V. 
BERTHA ZERNECKE, ADMINISTRATRIX OF THE Is- 
TATE OF ERNEST ZERNECKE, DECEASED. 


FILED Marcy 7, 1900. No. 9,149. 


1. Passengers on Railroad: INsJuR1zES: Ricut or Action. By section 
8, article 1, chapter 72, Compiled Statutes, a right of action is 
given to a person for all injuries sustained while a passenger 
of a railroad company, except where the injury was occasioned 
by his own criminal negligence, or by his violation of some 
express rule or regulation of the carrier actually brought to his 
notice. 


2. $ : PresuMPTIoN. In an action for injuries sustained 
by derailment of a train, on which plaintiff was a passenger, the 
statute creates a presumption that the accident was caused by 
the negligence of the carrier, or by its wrongful act, neglect 
or default. ; 


3. Statute: Liapmiry or Carrer: Porice Power. Said section 3, 
article 1, chapter 72, Compiled Statutes, making carriers liable, 
in absence of negligence, for injuries to passengers, is within 
the police power of. the state. 


4, ——-—: No Conruicr. Chapter 21,. Compiled Statutes, is not 
amendatory of section 3, article 1, chapter 72, Compiled Stat- 
utes, nor do the two acts in anywise conflict, one with the other. 


5. Lord Campbell’s Act: LucaL KepresrnraTive. Under chapter 21, 
Compiled Statutes, known as “Tord Campbell’s Act,” a right of 
action is given the legal representative of one who has died in 
consequence of injuries sustained while being transported by 
a railroud company, where the injured party could have main- 
tained an action had he’ survived. 


6. Statutes in Pari Materia. All statutes in pari materia must be 
taken together and construed as if they were one enactment, 
and, if possible, effect given to every provision. 


7. Constitution: FourRTEENTH AMENDMENT: StaTuTE Not InNmmqoar. 
Section 3, article 1, chapter 72, Compiled Statutes, is not inimi- 
eal to the fourteenth amendment of the constitution of the 
‘United States, nor to section 3, article 1, of the constitution of 
this state, as tending to deprive railroad companies of their 
property without due process of law. 


48 
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8. Instructions: Construction. Instructions should be construed 
together, and if, when so considered, they state the law cor- 
rectly, applicable to issues and evidence, they will be sustained. 


: FREE FROM REVERSIBLE Error. Instructions in this case 
examined, and held free from reversible error. 


Error from the district court of Thayer county. 
Tried below before HASTINGS, J. Affirmed. 


W. F. Evans, L. W. Billingsley, R. J. Greene and M. 
A. Low, for plaintiff, argued that section 3 on page 798 
of the Compiled Statutes of 1897 has no application 
to the case at bar, or to cases of that character, but 
it refers entirely to actions brought to recover damages 
resulting from personal injuries where death ensued. It 
did not, and could not, refer in any way to chapter 15 
of the General Statutes of 1873 (which creates or gives 
a rule of action for damages resulting from the death 
of a person), as it was passed six years before the act 
of 1873. During these six years how could an action 
have been maintained in this state for the death of a 
person, even though it were caused by carelessness or 
negligence? In whose name and for whose benefit would 
it have been brought? In what manner would the pro- 
ceeds of the judgment have been distributed? Should 
the proceeds under this statute go to the estate of the 
deceased or to his widow or next of kin, or to either of 
them? The statute is silent in reference to all these mat- 
ters, and they are not provided for in any way. 

In construing a statute, we must look to the object in 
view; and never adopt any interpretation that will de- 
feat the purpose of the statute, if it will admit of any 
other reasonable construction. See Zhe Hmily and The 
Caroline, 9 Wheat. [U. S.], 381; Hagenbuck v. Reed, 3 
Nebr., 17. 

Keeping in view this rule, which obtains in all courts 
of last resort, how can it be said that the act of 1867 ap- 
plies to the case at bar? If the act in question refers to 
injuries resulting in death, why was the act of 1873 nec- 
essary? The last act includes by express words death 
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cases, but excludes all others. It is evident that the 
legislature, in passing the act of 1873, did not intend 
that it should refer to such cases as are included in the 
act of 1867. 

The two statutes in question are inconsistent with 
each other: 

1. The act of 1867 refers only to railroad companies, 
while the act of 1873 refers to any persons, company or 
corporation. 

2. The act of 1867 refers only to injuries sustained by 
passengers while being transported over a railroad; the 
act of 1873 refers to any person, whether passenger, 
employé or third person. 

3. Under the act of 1867, the railroad company shall 
‘be liable for all damages inflicted upon the person of 
passengers, without any limitation as to the amount, 
but under the act of 1873 the damages shall not exceed — 
the sum of $5,000. 

4, By a literal construction of the act of 1867, railroad 
companies are liable in all cases except where the injury 
done arises from the criminal negligence of the person 
injured, or where the injury complained of shall be the 
violation of some express rule or regulation of said road 
actually brought to his or her notice; but under the act 
of 1873 an action can not be maintained, except when 
the death of a person shall be caused by the wrongful 
act, neglect or default of the defendant. See Hegerich v, 
Keddie, 99 N. Y., 258-267. 

How can it be said, in the face of these inconsistencies, 
that the two statutes refer to or include the same cause 
of action? 

Section 3, article 1, chapter 72, is inimical to the 14th 
amendment of the constitution of the United States. . 

Case argued orally for plaintiff by R. J. Greene. 


Stewart & Munger, for defendant in error, argued, inter 
alia: It is the contention of the plaintiff in error, as we 
understand it, that section 3, article 1, chapter 72, Com- 
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. piled Statutes, does not apply in an action against a rail- 
way company for damages caused by injuries inflicted 
on the person of a passenger, being transported over his 

‘road, where such injuries cause the passenger’s death; 
and that in such cases sections 1 and 2 of chapter 21 of 
the Compiled Statutes alone govern; and, further, that 
the statute of 1867 is not contrary to the fourteenth 
amendment to the federal constitution, which provides: 
“Nor shall any state deprive any person of life, liberty, 
or property without due process of law.” This, question 
must certainly be regarded as settled in this state. The 
statute of 1867 has been before this court many times; 
and has been attacked by so many able counsel, on so 
many points, that we might well rest by simply referring 
to the following decisions of this court, wherein they 
have passed not only on these questions now presented, 

_ but also upon almost every objection that could be taken 

against the statute by any exercise of ingenuity. We 

refer to Cholletie v. Omaha & R. V. R. Co., 26 Nebr., 159; 
Omaha & R. V. R. Co. v. Chollette, 33 Nebr., 143; Missouri 

P. R. Co. v. Baier, 87 Nebr., 235; Union P. R. Co. v. Porter, 

38 Nebr., 226; Chicago, B. & Q. R. Co. v. Landauer, 39 

Nebr., 803; Omaha & Rk. V. R. Co. v. Chollette, 41 Nebr., 

578; St. Joseph & G. I. R. Co. v. Hedge, 44 Nebr., 448; 
Chicago, B.&é Q. R. Co. v. Hague, 48 Nebr., 97; Chicago, B. 

& Q. BR. Co. v. Hyatt, 48 Nebr., 161; Fremont, E. é M. Vz. 

R. Co. v. French, 48 Nebr., 638. 

Case argued orally for defendant in error by Thomas 

HA. Munger. 


W. F. Evans, L. W. Billingsley and R. J. Greene (M. A. 
Low with them) replied, inter aha, as follows: The 
supreme court said in Chicago, R. I. & P. R. Co. v. Young, 
79 N. W. Rep. [Nebr.], 558, speaking of decisions of cases 
(cited by the learned counsel for defendant in error): 
“The validity of this law has been assumed in many cases 
decided by this court.” Whether these decisions were al- 
together sound in principle, counsel would not now stop 
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to inquire. They silenced opposition by their mere 
numerical strength; and, without acknowledging a 
servile submission to precedent, defendant felt bound 
to accept them as conclusive evidence of what the 
law was. Counsel respectfully but earnestly sub-. 
mitted that in this the court was clearly in error, as it 
has never “expressly held” or “distinctly affirmed” that 
the section in question was valid or constitutional. In all 
cases in which its validity or constitutionality had been 
raised this court had assumed, as it did in the Young 
Case, without an examination or a consideration, that it 
was valid. 


Norvat, C. J. 


In 1894 Ernest H. Zernecke was killed in a'train wreck 
while a passenger of the Chicago, Rock Island & Pacific 
Railway Company, and his wife, as administratrix of his 
estate, brought this action to recover damages therefor, 
for the benefit of herself and minor children. The train 
was wrecked by the criminal act of a third person, with- 
out fault on the part of the railway company. On the 
trial a verdict was rendered in favor of the plaintiff, and 
judgment was entered thereon, from which the railway 
company comes to this court on error. 

On the trial the following instruction was given by 
the court, to which the defendant took exception: “The 
jury are instructed that if you find from the evidence, 
that Ernest H. Zernecke was a passenger, being carried 
on the train of the defendant railway company, that was 
derailed and wrecked near Lincoln, Nebraska, on August 
9, 1894, thereby causing the death of said Zernecke, and 
that plaintiff is his administratrix, and she and her 
children had a pecuniary interest in his life, and suffered 
loss by his death, then you should find for the plaintiff.” 
Section 8, article 1, chapter 72, Compiled Statutes, de- 
clares: “Every railroad company, as aforesaid, shall 
be liable for all damages inflicted upon the person of 
passengers while being transported over its road, except 
in cases where the injury done arises from the criminal 
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negligence of the person injured, or when the injury com- 
plained of shall be the violation of some express rule or 
regulation of said road actually brought to his or her 
notice.” The instruction quoted is within the provision 
of said section, aside from the omission to state 
exceptions contained in the statute, that the defendant 
was not liable for injury resulting from the criminal 
negligence of the person injured, or from his violation 
of some expressed rule or regulation of the company 
actually brought to the notice of the injured passenger. 
There is an entire absence of any evidence in the 
record before us tending to bring the case within 
either of the exceptions contained in said section 
3; therefore the instruction was pertinent and proper, 
if said legislation is constitutional and applicable 
to the case at bar. The constitutionality of said 
section has been assumed by this court in numerous 
cases. See Cholletic v. Omaha & R. V. R. Co., 26 Nebr., 
159; Omaha & R. V. BR. Co. v. Chollette, 33 Nebr., 143; 
Missouri P. R. Oo. v. Baier, 87 Nebr., 235; Chicago, B. & 
Q. KR. Co. v. Hague, 48 Nebr., 97; Chicago, B. & Q. R. Co. 
v. Hyatt, 48 Nebr., 161; Fremont, BH. & M. V. R. Co. v. 
French, 48 Nebr., 6388. And the validity of said statute 
has been expressly decided in Union P. R. Co. v. Porter, 
38 Nebr., 226; Omaha & R. V. R. Co. v. Chollette, 41 Nebr., 
578; Chicago, R. I. & P. R. Oo. v. Young; 58 Nebr., 678, 79 
N. W. Rep., 556. The legislation is justifiable under the 
police power of the state, so it has been held. It was 
enacted to make railroad companies insurers of the safe 
transportation of their passengers, as they were of bag- 
gage and freight; and no good reason is suggested why 
a railroad company should be released from liability for 
injuries received by a passenger while being transported 
over its line, while the corporation must respond for any 
damages to his baggage or freight. 

It is argued by counsel for defendant below that said 
section 3 is not applicable to cases of i injuries causing the 
death of a passenger, the contention being that section 
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1, chapter 21, Compiled Statutes, is the law governing 
this class of actions, and that, under the provisions of 
said last named statute, the defendant should have been 
permitted to prove that the death of plaintiff’s husband 
was not caused by any act of negligence on the part of 
the railway company, and that the jury should have 
been instructed that before there could be a recovery it 
was necessary to establish the fact that defendant com- 
pany had been negligent in the premises. It is further 
argued that, if it be held that said first named statute is 
the law governing this class of cases, then the same has 
been repealed by said chapter 21, which is a later enact- 
ment, and that the two are in conflict. If the two 
statutes are in conflict, the argument is unanswerable. 
But it is believed that the two statutes do not in any- 
wise conflict, one with the other. Said section 3, as al- 
ready stated, makes a railroad company an absolute 
‘insurer of the safety of its passengers, save in cases fall- 
ing within one or the other of the two exceptions .men- 
tioned in the statute. It gives or creates a right of action 
in favor of the injured passenger; and when it is estab- 
lished that a person is injured while a passenger of a 
railroad company, a conclusive presumption of negli- 
gence arises in every case except where it is disclosed 
that the injury was one caused by his own criminal neg- 
ligence, or by his violation of some rule of the company 
brought to his actual notice. On the other hand, chapter 
21, Compiled Statutes, known as “Lord Campbell’s Act,” 
, creates a right of action in favor of the personal repre- 
sentatives of the deceased where none existed before. 
It is very broad in its terms, being applicable to all acts 
of negligence, whether on the part of a railway company 
or others. Under said section 3, article 1, chapter 72, 
a litigant establishes an act of negligence, or a default, 
on the part of the defendant railway company when the 
fact is disclosed that he was a passenger of such railway 
company, and while such passenger, was injured. In 
other words, a conclusive presumption of negligence 
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arises where the case does not fall within the exceptions 
of the law, and he has his right of action. Prior to the 
adoption of said section 3, in 1867, he would have had to 
affirmatively establish some act of negligence on the 
part of the railway company to entitle him to recover 
for injuries received while a passenger. From the time 
this section was passed until said chapter 21 was adopted 
in 1873, no right of action existed for negligence result- 
ing in the death of .a person. But said chapter, in broad 
terms, gives a right of action for the death of a person 
caused by the wrongful act, neglect or default of another, 
if the same is such as would, if death had not ensued, 
have entitled the party injured to maintain an action to 
recover damages in respect thereof. Now, it is indis- 
putable that, if Zernecke had been injured merely, and 
not killed, he could have recovered against the railway 
company under said section 3, article 1, chapter 72, and 
that thereunder said injuries would have been deemed 
to have been caused by the wrongful acts, neglect or de- 
fault of the said railway company in failing to carry 
such passenger safely. Hence this case falls within the 
scope of said chapter 21, and the fact of negligence or 
the defendant’s wrongful acts or default is established 
when the evidence discloses the facts specified in said 
section 3 of chapter 72. The two statutes are not in con- 
flict, for the reason that one creates a liability in favor 
of the passenger himself, and obviates the necessity of 
proving the negligence of the carrier, while the other 
statute gives aright of action, where none existed before, 
to the personal representatives of a deceased person in 
all cases, where such person could have recovered dam- 
ages for his injury, if death had not ensued. See Han v. 
Chicago, M. & St. P. R. Co., 95 Wis., 69; Philo v. Iowa C. 
R. Co., 33 Ia., 47. The rule is that all statutes in part 
materia must be taken together and construed as if they 
were one enactment. See Hendrix v. Rieman, 6 Nebr., 
516; State v. Babcock, 21 Nebr., 599; People v. Weston, 3 
Nebr., 312. Statutes should be so construed, if possible, 
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as to give effect to every provision, and an act should 
not be placed in antagonism with another act, unless 
such was the manifest purpose and object of the legis- 
lature. See McCann v. McLennan, 2 Nebr., 286; Burling- 
ton é M. R. R. Co. v. Webb, 18 Nebr., 215; State v. Babcock, 
21 Nebr., 599. Tested by these principles, the conclusion 
is irresistible that said section 3, article 1, chapter 72, 
Compiled Statutes, was not amended by chapter 21 of 
said statutes known as “Lord Campbell’s Act.” 

It is further contended that section 3, chapter 72, is 
in conflict with the fourteenth amendment of the con- 
stitution of the United States, and with section 3 of 
article 1 of the constitution of this state, as tending to 
deprive railroad companies of their property without due 
process of law. This court has decided to the contrary 
in Chicago, R. I. & P. R. Co. v. Young, 58 Nebr., 678, 79 N. 
W. Rep., 556 and cases therein cited, and we see no rea- 
son for departing from the law as therein laid down. See 
Clark v. Russell, 97 Fed. Rep., 900; Missourt P. R. Co. v. 
Mackey, 127 U. S., 205; Railroad Co. v. Mathews, 165 U. S., 
1; Railroad Co. v. Paul, 173 U. S., 404. 

The following instruction was given by the court: “Tf, 
under the evidence and instructions of the court, the jury 
find for the plaintiff, then, in assessing the damages 
which the plaintiff is entitled to recover, the jury should 
assess the same with reference to the pecuniary loss, 
sustained by the wife and children of the deceased, and 
in determining this, you may consider the probable 
earnings of the deceased, his age, business capacity, 
experience, habits, health, bodily and mental qualities, 
during what probably would have been his lifetime, if 
he had not been killed, so far as these several matters 
have been shown, by the testimony, and you may also, 
consider the value his services might have been, in the 
superintendence and attention to, and care of his family 
and the edu.ation of his children, but the amount you 
can allow, can not exceed the sum of $5,000.” It is con- 
tended that in the portion of the instruction which 
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directed the jury that, in considering the question of 
what the value of the services of deceased might have 
been in the superintendence and care of his family and 
the education of his children, etc., the jury were not re- 
quired to confine themselves to the evidence, but were 
“turned loose” without anything to guide them in ascer- 
taining the value thereof. We do not think so. Ina 
general instruction the jury were told that in case they 
found for the plaintiff, it must be for pecuniary damages 
alone, which they must find from the evidence the plain- 
tiff and her children had suffered; and no doubt the 
jury considered the two instructions together in pass- 
ing upon the element of damages. There was evi- 
dence on which to base the instructions, and we 
do not doubt, that, under the instructions, the jury 
gave it only its due weight. It is further argued that the 
court, in this clause of the instruction, should have used 
the word “probably” instead of the word “might.” We 
have no doubt that the former word is the better of the 
two in that connection; but jurors are not given to nice 
distinctions in words, and we can not imagine that they 
were in anywise misled by the use of the one word rather 
than the other. We have carefully examined all the 
arguments adduced in the briefs of counsel, but fail to 
find any error reversible in the record, wherefore the 
judgment of the lower court is 
AFVIRMED. 


CuicaGo, Rock ISLAND & PACIFIC Rainway COMPANY Vv. 
WEBSTER EATON, ADMINISTRATOR OF THE EStTats 
oF JOHN R. MaTHnws, DECEASED. 


FILED MARCH 7, 1900. No. 9,150. 


Passengers on Railroad: PrnsonaL INJURY: PRESUMPTION: STATUTE: 
LIABILITY OF CARRIER: LORD CAMPBELL’S AcT: STATUTES IN Par 
MATERIA: FOURTEENTH AMENDMENT. 


Error from the district court of Thayer county. 
Tried below before Hastines, J. Affirmed. 
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W. F. Hvans, L. W. Bingeley and R. J. Greene, for 
plaintiff in error. 


Stewart & Munger, contra. 
Norvat, C. J. 


The facts and the questions of law in this case are 
identical with those in Chicago, Rock Island & Pacific Rail- 
way Co. v. Zernecke, Administratrix, 59 Nebr., 689, decided 
herewith. As the law applicable to the former case is 
also applicable in this, we do not deem it necessary to 
discuss it, and the judgment of the lower court is 


AFFIRMED. 


MARION H. MANDELL, APPELLEE, V. ZEPHANIAH A. 
WELDIN ET AL., APPELLANTS. 
FiteEp Marca 7, 1900. No. 9,164. 
1. Waiver. Points not argued in this court will be deemed to be 


waived. 


2. Confirmation of Judicial Sale: OBJECTIONS. Objections to the con- 
firmation of a judicial sale will be disregarded on review when 
not brought to the attention of the trial court. 


3. Motion to Vacate is No Part of Bill of Exceptions. A motion to 
vacate a sale, when filed, is a part of the record, and should not 
be embodied in the bill of exceptions. 


4, Motion to Set Aside: CertiricaTE oF CLERK. A motion to set aside 
_@ sale can not be considered, unless certified in the transcript 
by the clerk of the district court. 


APPEAL from the district court of Buffalo county. 
Tried below before GREENE, J. Affirmed. 


Francis G. Hamer, for appellants, cited: Burkett v. 
Clark, 46 Nebr., 466; Compiled Statutes, 1897, p. 547, ch. 
24, sec. 2; Furbush v. Barker, 88 Nebr., 1; Nash v. Baker, 
37 Nebr., 713; Heklund v. Willis, 42 Nebr., 737; Vought v. 
Foxworthy, 38 Nebr., 790; Kearney Land & Investment Co. 
v. Aspfucall, 45 Nebr., 601; Shelby v. Alcorn, 36 Miss., 273. 
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Jacob Bailey and Wm. Gaslin, for appellee, cited: 
Rector v. Rotton, 3 Nebr., 171: Fried v. Stone, 14 Nebr., 402. 


Norval, C. J. 


This appeal was prosecuted from an order of the dis- 
trict court confirming the sale of real estate made under 
a decree of foreclosure. The defendants filed a motion 
in the court below, before the sale, to set aside the ap- 
praisement on the ground that the property was 
appraised too low; but as this objection is not argued, 
_ it must be deemed to be waived. See Gulick v. Webb, 41 
Nebr., 706. It is the settled doctrine of this court that 
objections to the confirmation of a judicial sale of real 
estate must be specifically assigned in the motion filed 
in the lower court to vacate the sale. See Heklund v. 
Willis, 42 Nebr., 737; Hooper v. Castetter, 45 Nebr., 67. 
The defendant, in the brief and at the bar, argued 
numerous grounds for vacating the sale, but in the tran- 
script of the record there is not to be found a copy of any 
motion to set aside the sale, so we are not properly ad- 
vised of the objections to the sale that were made in the 
district court. It follows that the objections argued can 
not now be considered. It is true that what purports 
to be a copy of the motion to.vacate the sale is incor- 
porated in the bill of exceptions, but that does not entitle 
the motion to be considered. It had no place in the bill 
of exceptions, and was improperly incorporated therein. 
The purpose of a bill of exceptions is to bring into the 
record that which would not otherwise there appear. A. 
motion to set aside a sale becomes, when filed, a part of 
the record in the cause, and no more requires to be in- 
cluded in a bill of exceptions than does a petition in 2 
cause, the instructions, or a judgment or decree. See 
Eaton v. Carruth, 11 Nebr., 231; Chamberlain v. Brown, 25 
Nebr., 484; Blumer v. Bennett, 44 Nebr., 873. The order is 


AFFIR®ED. 
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Mary E. Cox, APPELLER, V. JOSIAH L. PARROTTEH ET 
AL., APPELLANTS. 


Firep Marca 7, 1900. No. 9,174. 


1. Decree of Foreclosure: REVIEW: LimiratTion. This court can not 
review a decree of foreclosure when the same was rendered 
more than two years prior to the perfecting of the appeal. 


&. Judicial Sale: MoTIoN To VACATE: OBJECTIONS. On a motion to 
vacate a judicial sale, objections to the decree under which 
such sale was made can not be considered. 


APPEAL from the district court of Buffalo county. 
Tried below before GREENE, J. Affirmed. 


Hamer & Hamer, for appellants, cited: Pomeroy, 
Equity Jurisprudence [3d ed.], 1227, note; 2 Jones, 
Mortgages, sec. 1540; Peabody v. Roberts, 47 Barb. [N. Y.], 
91; Schadt v. Heppe, 45 Cal., 483; Bates v. Ruddick, 2 Ia., 
423; Hosford v. Johnson, 74 Ind., 479; Jefferson v. Coleman, 
110 Ind., 515; Shaw v. Heisey, 48 Ia., 468; Bolles v. Duff, 
43 N. Y., 469; Catterlin v. Armstrong, 101 Ind., 258. 


S. M. Nevius, contra. 


NorvAL, C. J. 


On March 14, 1895, the district court of Buffalo county 
entered a decree of foreclosure in this cause, determin- 
ing the priority of the several liens; and ordered, in case 
the defendants should fail for fifteen months to pay the 
costs, and pay the plaintiff and cross-petitioners the sums 
found by the decree to be due each, with interest thereon, 
that the defendants, excepting the cross-petitioners and 
the McKinley-Lanning Loan & Trust Company and 
Erastus E. Brown, be foreclosed of all equity of re- 
demption, right, title or interest in the mortgaged prem- 
ises; and that the property be sold by the sheriff, and the 
proceeds bronght into court to be applied in satisfaction 
of the amounts found due the respective lienors in the 
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order of the priority of the liens as found by the court. 
A sale of the premises under this decree was had, a 
motion to set aside the same was filed and overruled, and 
the sale confirmed, from which order the Nebraska Land 
Growing & Investment Company appeals. 

One of the points made in the motion to vacate the sale 
was that the premises were not sold free and clear of 
liens, but subject to the liens of the cross-petitioners and 
the MckKinley-Lanning Loan & Trust Company and 
Erastus E. Brown, which were junior to the lien of the 
plaintiff. The objection is wholly unavailing. The 
property was sold in strict compliance with the terms of 
the decree of foreclosure. The fault, if any, was with 
the decree, which can not now be reviewed, since the 
same was rendered more than two years prior to the 
docketing of this appeal. The order is 


AFFIRMED. 


STATE OF NEBRASKA, EX REL. SHERMAN SAUNDERS, V. 
PHIL B. CLARK, AS COUNTY CLERK OF KNOX CouNTY, 
NEBRASKA. 


Firep Marca 7, 1900. No. 10,891. 


1. Constitutional Prohibition: Division or County: MAJorITy Vote. 
Section 2, article 10, of the constitution prohibits the division 
of a county where the proposition has not received a majority 
of the legal votes cast thereon. 


2. 


: Dors Not PRECLUDE LEGISLATURE: MagoriTy oF ALL VoTEs 
Cast. The provisions of said section 2, article 10, of the con- 
stitution do not preclude the legislature from passing a law 
requiring that the question of county division shall receive a 
majority of all votes cast at the election at which the same was 
submitted to the electors, to effect the erection of a new county 
out of one then existing. 


3. Statutes: Nor InmicaL To ConsTiTuTIoN. Section 11, article 1, 
chapter 18, Compiled Statutes, is not inimical to section 2, arti- 
cle 10, of the state constitution. 

DIvIsION or County: Magoriry or LEGAL Vores Cast. 

Under said section 11, article 1, chapter 18, Compiled Statutes, 
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to effect the division of a county, the proposition therefor must 
receive a majority of the legal votes cast at the general elec- 
tion, at which the same was submitted, whether cast for the 
filling of an office or on any proposition. 


5. Determination of Question of Adoption: Totar VoTE PRESUMED 
To BE HigHEST VOTE: PRESUMPTION NoT ConcLuSIVE. In deter- 
mining the question of whether the count, division has been 
adopted, the total vote cast in the county, at the election at 
which the same was submitted, will be presumed to be the 
highest vote cast for any office or on any proposition. But this 
presumption, if not conclusive, may be overcome by proper evi- 
dence. 


6. County Canvassing Board: ULTRA VirEs. A county canvassing 
board has no authority to find and declare the total vote polled 
at an election, and a finding, in that respect made by it, will 
be rejected as surplusage. 


7. Motion for New Trial: Revirw: ExcEeprion NEcESsaRY. An ex- 
ception to the overruling of a motion for a new trial is neces- 


sary to obtain a review of the question presented by such mo- 
tion. 


Error from the district court of Knox county. Tried 
below before KINKAID, J. Affirmed. 


Lambertson & Hall, William F. Norris and W. D. Funk, 
for the relator, argued that the question for the deter- 
mination of the court is, whether the alternative writ of 
mandamus, heretofore granted in this case, be made per- 
emptory. It is admitted that the question of county 
division was duly submitted, at the general election of 

_1898, to the electors of Knox county; that at said election 
2,807 votes were cast on the question, 1,427 being in favor 
of and 1,380 against the proposition; that for governor 
2,839 votes were cast, being the largest number cast on 
any proposition or for any candidate, voted for at such 
election; that the total number of names registered on 
the poll-books, as having voted, or attempted to vote, 
at said election was 2,993. Irom these undisputed facts 
the relator insists that it is the duty of the respondent 
to certify the number of votes, the name, boundaries 
and area of the new county to the secretary of state in 
compliance with law. 
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The relator rests his contention upon three proposi- 
tions: Tirst, that the statute of 1897 relating to coun- 
ties, repealing section 2, chapter 26, Session Laws of 
1895 (Session Laws, 1897, p. 186, ch. 21), contravenes the 
constitution of the state and is void; second, that, if said 
statute be held valid, it must be construed in harmony 
with the constitution; and, under such construction, a 
majority vote was cast in favor of county division, ‘and | 
it was carried; third, that, if the statute of 1897 be held 
valid, as an independent statute, a majority of the vote 
cast was in favor of county division. 

Counsel for relator cited Bayard v. Klinge, 16 Minn., 
221; State v. Babcock, 17 Nebr., 193; State v. Lancaster 
County, 6 Nebr., 474; Gillespie v. Palmer, 20 Wis., 572; 
State v. Roper, 47 Nebr., 417; Tecumseh Nat. Bank v. Saun- 
ders, 51 Nebr., 801. 


The cause was argued orally, for the relator, by Frank 
M. Hall, Esq. 


Solomon Draper, EH. A. Houston, W. L. Henderson and 
W. R. Ellis, for.the respondent, criticised the application 
of State v. Babcock, supra, to the facts in this case; and 
said relator’s counsel was inconsistent in the various uses 
of Bayard v. Klinge, supra, which they had made in their 
brief. Counsel for respondent also cited and quoted 
from State v. Nelson, 34 Nebr., 162. 

The case was argued orally, for the respondent, by W. 
L. Henderson and W. R. Ellis. 


NoRVAL, J. 


At the general election held in November, 1898, there 
was submitted to the electors of Knox county the prop- 
osition to divide said county and erect the county of 
Dewey. The vote was taken as ordered, and the result 
was canvassed by the various election boards, who made 
return thereof to the county clerk of Knox county. The 
respondent, as county clerk, together with two electors 
of the county, canvassed the returns, and entered the re- 
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sult thereof in the proper records. The said canvassers 
found and certified that there were cast on the question 
of county division 2,807 votes, of which 1,427 votes were 
in favor of the affirmative of the proposition, and the 
negative received 1,380 votes; that 2,839 votes were cast 
for the several candidates for the office of governor, 
which was the highest vote cast for any office or on any 
proposition, and the names of 2,993 persons were entered 
on the poll-books as having voted at said election. The 
relator contends that said proposition received the 
requisite affirmative vote to compel the erection of a new 
county, and he instituted this action in the court below 
for a peremptory writ of mandamus to compel the re- 
spondent, as county clerk of Knox county, to certify to 
the secretary of state, in compliance with the provisions 
of section 11, chapter 18, Compiled Statutes, the name, 
boundaries and area of the proposed new county. The 
district court denied the writ, and error proceeding has 
been prosecuted by the relator. 

Section 10, article 1, chapter 18, Compiled Statutes, 
makes provision for the submission to a vote of the peo- 
ple the proposition to form a new county out of one or 
more of the existing counties. Section 11 of the same 
article and chapter provides: “If it shall appear that a 
majority of all the votes cast at any such election, in the 
county interested, is in favor of the erection of such new 
county or counties, the county clerk of said county shall 
certify the same to the secretary of state, stating in such 
certificate the name, territorial contents, and bound- 
aries of such new county or counties; whereupon the sec- 
retary of state shall notify the governor of the result of 
the election, whose duty it shall be [to] order an election 
of county officers for such new county or counties, at 
such time as he shall designate, and he may, when nec- 
essary, fix the place of holding election, notice of which 
shall be given in such manner as the governor shall 
direct,” ete. 

It will be observed that the legislation just quoted 

49 
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requires for the adoption of the proposition to create a 
new county out of an existing county that the affirmative 
of such question shall receive a majority of all the votes 
cast at the election at which the same was submitted. 
The respondent insists that the question of erecting a 
new county out of the county of Knox did not carry by 
the requisite vote prescribed by statute. The relator, on 
the other hand, insists, that the writ should issue herein 
against the respondent, and he bases his contention upon | 
the propositions following: 

First. That said section 11, heretofore quoted, is inim- 
ical to the provisions of section 2, article 10, of the state 
constitution, and is therefore void. 

Second. Though said section 11 be declared valid, it 
must be interpreted in harmony with the constitution, 
and when so construed, the question of county division 
received the requisite affirmative vote, and was adopted. 

Third. That if said section 11 be sustained, then, under 
the adjudications of this court, the proposition to erect 
Dewey county was carried. 

Should any one of these propositions be determined in 
favor of the relator, the judgment of the district court 
must be reversed, and a peremptory writ of mandamus 
be issued. But if all of them are not well taken, the 
writ must be denied. 

The questions will be taken up in the order in which 
we have stated them. 

The constitutional provision invoked by the relator 
(sec. 2, art. 10) is in the language following: “No county 
shall be divided, or have any part stricken therefrom, 
without first submitting the question to a vote of the 
people of the county, nor unless a majority of all the 
legal voters of the county voting on the question shall 
vote for the same.” This section of the fundamental 
law is a restriction, or limitation, upon the power to 
divide a county. Such a division can only be made by 
the submission of the proposition therefor to the electors 
of the county interested, and not then, unless the ques- 


Vo. 59] JANUARY TERM, 1900. 707 


State v. Clark. 


tion shall have received the sanction of a majority of 
the legal voters of the county voting thereon. This is 
so plain that argument could subserve no useful purpose 
of elucidation. If, therefore, the legislature had not 
spoken on the subject, it is obvious that the proposition 
to erect a new county out of the county of Knox has 
been adopted by the required affirmative vote. But by 
said section 11, article 1, chapter 18, Compiled Statutes, 
the law-making body has required that the question of 
county division must receive a majority of all the votes 
cast at the election, at which the same was submitted, 
to authorize the erection of a new county. In State v. 
Nelson, 34 Nebr., 162, it was ruled that the provisions of 
section 2, article 10, of the constitution do not preclude 
the legislature from requiring a larger vote than a major- 
ity of those voting on the question to effect county 
division. 

It is strenuously argued that the constitution has rele- 
gated the subject of county division to those voting 
thereon, and as the framers of the fundamental law have 
designated a specific and particular class of electors who 
shall decide the question, the legislature is thereby ren- 
dered powerless to leave the decision of the proposition 
“to the general vote, to all who vote on any proposition 
whatever, although they fail to vote for or against county 
division.” Doubtless, it is not within the constitutional 
power of the legislature to enact a law authorizing the 
division of a county, when the proposition has received 
an affirmative vote equal to a majority of those voting 
for governor or any other office or proposition, since the 
entire vote for candidates for governor or any other office 
or proposition voted for at the election at which the 
question of county division is submitted might be les; 
than a majority of the legal voters of the country voting 
on the question of the erection of a new county, and 
county division is not permissible where the question has 
been sanctioned by a less vote than that prescribed by the 
constitution. By section 11, article 1, chapter 18, Com- 
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piled Statutes, county division can be had when a major- 
ity of all the votes cast at the election at which the ques- 
tion of the erection of a new county was submitted to the 
clectors shall be in favor of the proposition. As the 
greater always includes the less, so if the question of 
county division receives a majority of all the votes cast 
at the election, the same will likewise obtain a majority 
of all the votes cast on the proposition. Our conclusion 
is that said section 11 is not repugnant to section 2, 
article 10, of the constitution. 

The second argument of relator is that said section 11, 
article 1, chapter 18, Compiled Statutes, must be con- 
strued to harmonize with the fundamental law; and that 
the words “such election,” as employed in said section, 
refer to and mean the election on the proposition of 
county division and none other. In other words, that the 
section of statute under consideration only requires the 
vote of a majority of those electors who vote on the ques- 
tion of county division to carry the same. Whatever may 
be the views of the writer or the other members of this 
court as to the proper construction which should be 
placed upon the words “such election,” in the light of 
the past adjudications in this state, the question must 
be regarded set at rest, and foreclosed against the re- 
lator by State v. Babcock, 17 Nebr., 188; State v. Bechel, 
22 Nebr., 158; State v. Anderson, 26 Nebr., 517; State v. 
Benton, 29 Nebr., 460; Douglas County v. Keller, 43 Nebr., 
635; Stenberg v. State, 50 Nebr., 1380; Bryan v. City of 
Lincoln, 50 Nebr., 620; Tecumseh Nat. Bank v. Saunders, 51 
Nebr., 801. Applying the principle of those cases to the 
statute with which we have been dealing, there is no 
escaping the conclusion that the words “such election” 
do not mean merely the vote cast for and against the 
proposition of county division, but rather the proposition 
to erect a new county must receive the majority of the 
legal votes cast at the general election at which the 
same was submitted, for the filling of an office and on 
any proposition. 
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We pass to the consideration of the last contention of 
relator, that a majority of the votes cast at such election 
was in favor of the proposition to divide Knox county, 
and on the question of erecting a new county the greater 
number of votes was for the affirmative of the proposi- 
tion, but, as we have already seen, that is not the cri- 
terion for determining whether county division carried. 
To divide the county the proposition must be authorized 
by a majority of all the votes cast at the election. The 
county canvassing board found, and so declared and cer- 
tified, that there were cast in Knox county 2,993 votes at 
the general election held therein in 1898 when the ques- 
tion of the erection of Dewey county was submitted to 
the electors, and the county division did not receive a 
majority of said number. The total number of names 
of persons registered on the poll-books as voters was 
2,993, and the respondent insists that a majority 
thereof, or 1,497, was necessary to the erection of 
a new county. We are unable to yield assent to this 
doctrine. It is a well known fact that at every elec- 
tion blank ballots are cast, ballots are voted which 
are rejected and not counted for various reasons. 
See State v. Roper, 47 Nebr., 417. Therefore, the names 
registered on the poll-books do not correctly represent 
the number of legal votes cast at an election. The names 
appearing on the poll-books merely indicate that certain 
persons appeared at the polling places and cast ballots, 
legal or otherwise, which may or may not have been 
counted by the judges and clerks of election in the va- 
rious election precincts. No ballot is counted unless cast 
for some person or'for or against some proposition. 
Moreover, the county canvassing board had no authority 
to find and declare the total number of votes cast at 
the election, and the statement contained in its abstract 
of votes, “Total vote cast, 2,993,” is wholly unofficial, 
and must be rejected and disregarded, because the board 
was not required to enter of record the number of votes 
polled. See People v. Town of Sausalito, 39 Pac. Rep. 
[Cal.], 937. 
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The abstract of the vote made by the county canvass- 
ing board discloses that at the general election held in 
November, 1898, there were cast in Knox county 2,839 
votes for the several candidates for the office of governor 
which represented the largest vote polled for any office 
to be filled at, or any question voted on, at said election, 
and the proposition to divide the county having received 
more than one-half of the number of votes cast for gov- 
ernor, it is argued by counsel for relator that the ques- 
tion of erecting a new county carried, and the respondent 
should so certify tg the secretary of state. In State v. 
Roper, 47 Nebr., 417, the presumption was indulged that 
the highest vote cast in the county on any proposition or 
for any office was the total vote cast at such election, 
and such vote was taken as the basis of determining 
whether or not a proposition to relocate the county seat 
had been carried. The same principle was recognized 
and applied in Tecumseh Nat. Bank v. Saunders, 51 Nebr., 
801. See People v. Wiant, 48 Tll., 263; County Seat of Linn 
County, 15 Kan., 500; Lnyart v. Trustecs, 25 O. St., 
618; State v. Winkelmeier, 35 Mo., 103. This presumption 
doubtless is not a conclusive one, but may be overcome 
by competent evidence. The abstract of vote made by 
the county canvassing board discloses that in the several 
townships of Morton, Hill, Harrison, Peoria and Lastern, 
in Knox county, there were cast 57 more votes on the 
proposition to divide the county than were cast in said 
townships for the office of governor, so that it conclu- 
sively appears that the vote on governor in the county 
was at least 57 less than the total legal votes cast at 
said election; and these 57 votes must be added to 2,839, 
the aggregate votes the various candidates for governor 
received, to ascertain the total vote of the county, and 
the sum of these two numbers will form the basis for 
determining whether or not county division carried. It 
is obvious, therefore, that the proposition to erect a new 
county received 22 affirmative votes less than a majority 
of the votes cast at said election and that number less 
than was essential to adopt the proposition, 
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Thus far we have considered the case on the merits, 
which leads to an affirmance of the judgment. But the 
same result is reached by a shorter course of reasoning. 
The record before us fails to show that any exception was 
taken by the relator to the overruling his motion for a 
new trial filed in the court below. This omission pre- 
cludes a consideration of the evidence to ascertain 
whether it is sufficient to sustain the findings of the trial 
court, or the questions raised by the motion for a new 
trial or petition in error. See Lowric v. France, 7 Nebr., 
192; Murry v. School District, 11 Nebr., 486; Burke v. 
Pepper, 29 Nebr., 320. The judgment is 


SoS EP oMED, 


GUSTAVE BIART ET AL. V. W. H. MYERS ET AL. 
Fitep Marca 7,1900. No. 11,154. 


1. Motion for New Trial: DismIssaL oF PETITION mn Error. The lack 
of a motion for a new trial will not justify a dismissal of a 
petition in error. 


: Review. A motion for a new trial is not esssential to a 
review of a decision of the district court aflirming a cause taken 
to that court by proceedings in error. 


2. 


3. Cross-Assignment: New Parties. When a defendant in error has 
filed a cross-assignment of errors without bringing in new 
parties, he is thereby precluded from urging the dismissal of 
the petition in error of his adversary on the ground of defec- 
tive parties. 


Error from the district court of Sarpy county. 
Tried below before Krysor, J. Motion to dismiss over- 
ruled. 


William R. Patrick, for plaintiff in error. 


Will H. Thompson, for defendant in error, argued 
in support of motion to dismiss that no motion for a new 
‘trial was filed in the district court, and the only errors 
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complained of are the errors claimed to have occurred 
during the trial, and on the rendition of the judgment. 
No bill of exceptions had ever been settled by the plain- 
tiff in error, so that no question could arise upon a dis- 
puted statement of fact. This proceeding must be dis- 
missed. The case comes clearly within the rule laid 
down in Leach v. Renwald, 45 Nebr., 207. It is well settled 
that to obtain a review of a joint judgment by petition 
in error all persons, shown by the record to be substan- 
tially interested, must be made parties to the proceeding, 
as plaintiffs or defendants, citing Wolf v. Mfurphy, 21 
Nebr., 472; Hendrickson v. Sullivan, 28 Nebr., 790; Andres 
wo. Kridler, 42 Nebr., 784; Polk v. Covell, 43 Nebr., 884; 
Kuhl v. Pierce County, 44 Nebr., 584; Collins Mfg. Co. v. 
Seeds Dry-Plate Co., 55 Nebr., 576; Bates-Smith Investment 
Co. v. Scott, 56 Nebr., 475. 


Norvat, C. J. 


Petitions were presented to the county superintendent 
of Sarpy county praying the formation of a new school 
district, and remonstrances were filed with him protest- 
ing against such proposed action. On the hearing, the 
county superintendent formed a new school district, 
known as district No. 40. A transcript of the proceedings 
before that officer, and a petition in error, were filed in 
the district court. The title of the cause in that court, 
as well as the petition in error, was “Gustave Biart v. 
W. H. Myers” et al. The parties were likewise so de- 
scribed in the summons in error issued out of that court. 
Neither in the pleadings nor on the journal were the par- 
ties designated with any other or further particularity. 
Objections to the jurisdiction of the court were filed by 
the defendants in error, W. H. Myers and Adam Kas, re- 
spectively, which were overruled, and the order and pro- 
ceedings of the county superintendent were affirmed. 
Error proceeding was prosecuted to this court, the cause 
being entitled in the petition in error precisely as in the 
court below, and the parties were not otherwise desig- 
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nated in the petition in error. Subsequently, Adam Kas 
filed a cross-petition in error herein, but did not bring in 
new parties to the proceedings; afterwards he filed a mo- 
tion to dismiss the petition in error on substantially the 
grounds that no motion for a new trial was filed in the 
court below, and that there is a defect of parties plaintiff 
and defendant. On this motion a submission has been 
taken. 

The failure to file a motion for a new trial constitutes 
no cause for dismissing a petition in error. See Leighton 
v. Stuart, 8 Nebr., 96. Moverover, such a motion is un- 
necessary to a review of the judgment of the district 
court made in an error proceeding. See Dreyfus ». 
Moline, Milburn’ & Stoddard Co., 43 Nebr., 233; Weitz v. 
Walter A. Wood Reaping & Mowing Machine Co., 49 Nebr., 
434; Claflin v. American Nat. Bank, 46 Nebr., 884. 

Adam Kas is precluded from asserting that there is a 
defect of parties plaintiff or defendant, inasmuch as he 
has filed a cross-petition in error, without bringing in new — 
parties to the proceeding. Moreover, there is no defect of 
parties. The judgment of the district court alone is as- 
sailed, or is before us for review, and all the parties to 
such judgment are made either plaintiffs or defendants 
in error. Whether there was a defect of parties in the 
district court, is a question which does not concern us at 
this time. The motion to dismiss is overruled. 


MOTION DENLisb. 


Brr PUBLISHING COMPANY V. WORLD PUBLISHING 
COMPANY. 


FrLeED Marcu 7, 1900. No. 9,105. 


1. Newspaper Article: Lise, PER Sz. A newspaper article in which 
it is falsely stated that a business corporation is maintaining 
a precarious existence, that it is not able to meet its financial 
obligations and is tottering, bankrupt and about to pass out of 
existence, is libelous per se. 
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2. Measure of Damages. In this state the measure of recovery in’ 
all civil actions is compensation for the injury sustained. 


3. Evidence: Express Maurice. In the trial of an action for libel it 
is improper to receive evidence of express malice for the pur- 
pose of influencing the jury in determining the amount which 
plaintiff ought to recover. 


4. Plea of Justification: EvIDENCE To DisPpRovE. But if, in such ac- 
tion, a plea of justification has been interposed, evidence of 
express malice may be received for the purpose of disproving 
the claim of defendant that in the publication of the article he 
acted in good faith, from proper motives and for justifiable 
ends. 


: EvIpeNTIAL Facts: AMENDMENT. A plea justifying a libel 
is defective if the evidential facts, instead of the ultimate facts, 
are alleged; but, if the trial court and the litigants treat the 
plea as sufficient, and proof is introduced on the theory that 
it is sufficient, its infirmity may be cured by amendment. 


6. Damages: Province or Jury. The law presumes that some dam- 
age results from the publication of an article libelous per se, 
and it is the business of the jury, in an action for such injury, 
to determine the amount of damage. 


7%. Evidence: Gist oF ACTION: VOLUME OF BusINESS. In the trial of 
an action for damages resulting from the publication of a 
newspaper libel, where the gist of the action is injury done to 
plaintiff’s business, it is proper to show the extent and charac- 
ter of the business and its volume both before and after the 
publication of the libelous article. 


8. 


: PROBABLE FUTURE DAMAGES. In such case, the 
jury should take into account the probable future as well as 
the actual past, and assess the damages once for all. 


: GENERAL DECLINE. In an action for libel, under 
the allegation of loss of business, it is competent for the plain- 
tiff to prove a general loss or decline of patronage without 
naming particular customers or proving that they have ceased 
to do business with him. 


10. 


: SPECIAL DAMAGE. And, in such case, if evidence of 
special damages is received without objection, it may be con- 
sidered by the jury. 


11. Defamatory Article: InpuTaTION Upon SoLvency. Where a de- 
famatory article contains an imputation upon the solvency 
and stability of a large newspaper concern, it is proper, in the 
trial of an action to recover damages occasioned by the libel, 
to show by expert proof the general effect of such an article 
on the business of such a publisher, 
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12. Disputed Questions of Fact: Best Evipence. In all judicial pro- 
ceedings, disputed questions of fact must be established by the 
best evidence attainable. 


13. 


SEconDARY Eviprencr. Evidence can not be received 
which, on its face, indicates that it is secondary and that the 
original source of information is in existence and accessible. 


14. Incompetent Evidence: CUMULATIVE EvIprencre not REVERSIBLE 
Error. The admission of incompetent evidence is not reversi- 
ble error, if the fact which it tends to prove is otherwise con- 
clusively established. 


15. Excessive Damages: Action Ex Drttcro. Where it appears that 
a judgment is based on a verdict which is excessive, though 
not given under the influence of passion or prejudice, it may 
be permitted to stand, even in actions ex delicto, on condition 
that the excess be remitted. 


16. 


: REMITTITUR. Damages held to be excessive and 
plaintiff allowed to file a remittitur. 


Error to the district court of Douglas county. Tried 
below before Scorr, J. Affirmed wpon filing remittitur. 


EW. Simeral and Eleazer Wakeley, for plaintiff in error, 
argued that the proposition that punitive or exemplary 
damages could not be recovered in this state for libel or 
slander was not disputed; and this rule needed no discus- 
sion, except to show that it was violated in spirit and 
effect by repeated rulings, complained of herein as preju- 
dicial errors; that the plaintiff, being a corporation, could 
recover no damages except for actual loss of business, and 
profits directly traceable to the publication of the article; 
that whether an individual or a firm could recover be- 
yond that amount, for an article libelous only as assail- 
ing his or its business standing and credit need 
not be here discussed; but it would be easy to 
show that, even in such case, no other damages 
were recoverable. A corporation could not be wounded 
in feelings and sensibilities of which it is inherently 
destitute. The trite adage that “a corporation has 
no soul” was strictly pertinent in a question of damages 
to business and credit. Damages to the feelings or sensi- 
bilities of a natural person were no doubt actual damages 
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which, in a proper case, might be recovered as such. 
They were not punitive. But physical, mental or psycho- 
logical damages to a corporation were not conceivable. 
When no special damages were alleged in the petition 
none could be properly proved, or relied upon, in any case, 
except such as would necesarily and ordinarily flow from 
and be caused by the article in question. The court must 
be able to say, from the words of the article, and the 
nature of the plaintiff’s business, as set forth in the peti- 
tion, that the ordinary and usual result of the publica- 
tion must be to cause damage to such business. But 
there were authorities that, in case of a corporation, 
special damages must always be alleged in order to per- 
mit proof thereof. 

On the subject of malice plaintiff’s counsel cited: 
Republican Publishing Co. v. Conroy, 38 Pac. Rep. [Colo.], 
423; Mattice v. Wilcow, 42 N. E. Rep. [N. Y.], 270; Casey 
v. Hulgan, 21 N. E. Rep. [Ind.], 322; Alewin v. B. uman, 
10 N. W. Rep. [Wis.], 398; Templeton v. Graves, 59 Wis., 
95, 17 N. W. Rep., 672; Delaney v. Kaetel, 51 N. W. Rep., 
[ Wis.], 559; Rosewater v. Hoffman, 24 Nebr., 222; Boyer 
v. Barr, 8 Nebr., 70; Roose v. Perkins, 9 Nebr., 315; Riewe 
v. McCormick, 11 Nebr., 268; Boldt v. Budwig, 19 Nebr., 
739; Detroit Daily Post Co. v. AicArthur, 16 Mich., 447; 
King v. Root, 4 Wend. [N. Y.], 114; Root v. Kuig, 7 Cowin 
[N. Y.], 618; Byrket v. Afonohon, 7 Blackf. [Ind.], 88; 
Shilling ». Carson, 27 Md., 175; Weaver v. Hendrick, 30 Mo., 
502; True v. Plumley, 36 Me., 466; Jellison v. Goodwin, 43 
Me., 287. 

As to measure of damages plaintiff's counsel also cited: 
1 Sutherland, Damages, 763; Terwilliger v. Wands, 17 N. 
Y., 54; Bassil v. Elmore, 65 Barb. [N. Y.], 627; Keenholis 
v. Beeker, 3 Den. [N. Y.], 346; Dicken v. Shepherd, 22 Md., 
399; Squier v. Gould, 14 Wend. [N. Y.], 159; Shaw v. 
Hoffman, 21 Mich., 151. 


Hall & A{cCulloch, for defendant in error, cited consti- 
tution of Nebraska, art. 1, sec. 5, and argued that the 
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constitutional defense was evidently the defense set up 
in this case; and the issues were: First—Was the article 
true? Second—wWas it published for good motives and 
for justifiable ends? These questions were submitted to 
the jury. Suppose the jury should have found that the 
article was true, did not the question of whether or not 
it was published “with malice” figure in the determina- 
tion of whether it was published “with good motives and 
for justifiable ends’? One can not justify himself for 
libel, if he published it with malice. If it be shown that 
it was malicious in its publication, a jury could hardly 
find that it was published “with good motives and for 
justifiable ends.” So that, by the pleadings, the ques- 
tion of malice was directly in issue, and it would have 
made no difference, if the plaintiff in error had shown 
the argument true; providing malice was shown to the 
satisfaction of the jury. Then it would be clear that 
plaintiff in error had failed upon the other essential alle- 
gation of defense, to-wit, that the article “was published 
with good motives and for justifiable ends.” 


SULLIVAN, J. 


This proceeding in error brings up for review a judg- 
ment of the district court of Douglas county in favor of 
the World Publishing Company and against the Bee 
Publishing Company. The action was brought to re- 
cover damages for an alleged libel published by the de- 
fendant concerning the plaintiff, and in relation to its 
business. [Each of the litigants is a corporation engaged 
in the publication of a newspaper in the city of Omaha. 
The article complained of was printed in two editions of 
the Omaha Daily Bee and, in substance, asserted that the 
World-Herald, the newspaper published by the defendant, 
had been maintaining for some time a precarious exist- 
ence; that it was no longer able to meet its financial 
obligations; that it was tottering, bankrupt and about to 
pass out of existence. The story was told with much 
detail and ornamentation, and was well calculated to 
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convince the reader that the plaintiff was moribund and 
about to collapse as a business concern. The defendant, 
in its answer, admitted the publication of the article as 
set forth in the petition, and alleged that at the time of 
such publication it was generally believed that the plain- 
tiff was about to sell, or had sold, its newspaper; that 
the article in question was published as an article of 
news, without malice, with good motives and for justifi- 
able ends. It was also alleged that the plaintiff was, in 
fact, trying to sell its newspaper, and that its assets were 
less than its liabilities. During the trial the court ad- 
mitted, over defendant’s objections, evidence tending to 
show that the libelous article was the product of actual 
malice, and that it was published with a deliberate pur- 
pose to impair the plaintiff’s credit and destroy its busi- 
ness. These rulings are now assigned for error. 

In this state the measure of recovery in all civil 
actions is compensation for the injury sustained. Exem- 
plary damages are never allowed. See Boyer v. Barr, 8 
Nebr., 68; Roose v. Perkins, 9 Nebr., 304; Riewe v. Me- 
Cormick, 11 Nebr., 261; Boldt v. Budwig, 19 Nebr., 739. 
The evidence of express malice was, therefore, improper, 
if received for the purpose of influencing the jury in de- 
termining the amount which the plaintiff ought to re- 
cover. If the publication was false and not privileged, 
legal malice was indisputably established, and the plain- 
tiff was entitled to full reparation for the wrong done it, 
without proving that the defamation was inspired by re- 
sentment, malevolence or a desire on the part of the 
defendant to be rid of an offensive business competitor. 
But it seems clear to us, from a careful examination of 
the entire record, that the evidence in question was not 
given to enhance damages, but to disprove the defend- 
ant’s claim that in libeling the plaintiff it acted in good 
faith, and from motives altogether proper and justifiable. 
The plea of justification was defective, no doubt, in alleg- 
ing evidence of plaintiff’s insolvency instead of setting 
forth the ultimate facts, but it was treated by the court 
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and the litigants as a sufficient plea; and it was, we 
think, such an evident and obvious attempt to justify the 
libel that it might have been amended and its infirmity 
cured, without terms, during the trial, or even after ver- 
dict. It was within the doctrine of MWeCleneghan v. Reid, 
34 Nebr., 472, a denial of malice and a substantial justifi- 
cation of the act of which plaintiff complains. That the 
Bee Publishing Company relied on the truth of the arti- 
cle and the motives for its publication as a complete de- 
fense, is shown by the fact that it produced testimony 
tending to prove that the plaintiff was insolvent and that 
the defendant acted in good faith and under a sense of 
duty to the public. If this evidence was not designed to 
sustain a plea of justification, it is difficult to conceive 
for what purpose it was offered. The trial court charged 
the jury that exemplary or punitive damages were not 
recoverable, and, in effect, advised them that neither 
malice nor good faith could be taken into account, or 
given any weight whatever, in the assessment of dam- 
ages. So it appears that the evidence of express malice 
was not only properly received, but was, under the in- 
structions of the court, kept within its legitimate sphere 
of influence. 

Another reason assigned for reversing the judgment 
is that the damages awarded are excessive. In this con- 
nection it is insisted that the defamatory article was not 
libelous per se, and that the loss of advertising patronage, 
not, having been specially pleaded, was not recoverable 
under a general allegation of damages. The article was 
libelous per se; it contained a distinct imputation on the 
plaintiffs solvency; its natural and inevitable tendency 
was to produce injury. The law presumes that some 
damage did result from the publication, and it was the 
business of the jury to determine the amount. See 1 Jag- 
gard, Torts, 493; Republican Publishing Co. v. Miner, 12 
Colo., 77; Hubbard v. Rutledge, 52 Miss., 7; Boogher v. 
Knapp, 76 Mo., 457; Mitchell v. Bradstreet Co., 116 Mo., 
226; Lock v. Bradstreet Co., 22 Fed. Rep., 771; Newell v. 
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How, 31 Minn., 285. In Odgers, Libel & Slander, 293, it 
is said: “ven if no evidence be offered by the plaintiff 
as to damages, the jury are in no way bound to give 
nominal damages only; they may read the libel and give 
such substantial damages as will compensate the plain- 
tiff for such defamation.” See Lick v. Owen, 47 Cal., 252; 
Tripp v. Thomas, 3 Barn. & Cres., 427*. In this case there 
was evidence showing that plaintiff was conducting a 
very extensive business, requiring an annual outlay of 
about $180,000; that the Omaha Bee had a wide circula- 
tion in this and other states, and reached a great many 
of plaintiff’s advertising customers; that in the year fol- 
lowing the publication of the libel there was a consider- 
able falling off in plaintiff’s advertising patronage. 
There.was also testimony of a general character tending 
to show the mischievous effect of a charge of insolvency 
upon the advertising business of a newspaper. This evi- 
dence was competent and material. It was proper to be 
considered by the jury in determining what sum would 
afford just reparation to the plaintiff for the injury re- 
sulting from the defendant’s wrongful act. In assessing 
the damages the jury were authorized to take into ac- 
count the probable future as well as the actual past; 
they were required to assess the damages once for all. 
See Odgers, Libel & Slander, 292; True v. Plumley, 36 Me., 
466. Under the general allegation of loss of business, it 
was competent for the plaintiff to prove a general loss 
or decline of patronage without naming particular cus- 
tomers, or proving that they had ceased to advertise with 
it. See Odgers, Libel & Slander, 319; Weiss v. Whitte- 
more, 28 Mich., 366; Mitchell v. Bradstreet Co., 116 Mo., 
226; Hvans v. Harries, 38 Eng. Law & Eq., 347; Trenton 
Mutual Ins. Co. v. Perrine, 3 Zab. [N. J.], 402; Broad v. 
Deuster, 8 Biss. [U. S.], 265; Newell, Slander & Libel, 
868. But even if it were necessary to plead specially the 
items of loss occasioned by the libel, the jury were jus- 
tified in considering the evidence introduced by the plain- 
tiff, because no attempt was made to exclude it on the 
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ground that the allegation of damage was general. See 
Bergmann v. Jones, 94 N. Y., 51. Everything considered 
we can not say that the damages awarded by the jury are 
so large as to indicate that the verdict is the result of 
passion or prejudice, and yet they exceed, we think, the 
actual loss suffered by the plaintiff in its business. One 
who deliberately libels another can not justly insist that 
every pecuniary loss caused by the defamation shall be 
pointed out with precision. There is no ‘unerring stand- — 
ard for the measurement of damages in this class of cases. 
Much latitude must of necessity, be given to the practical 
wisdom and sound discretion of the jury. They should 
be put in possession of the material facts, and directed 
to make their award, bearing in mind that the relation 
of cause and effect must always exist between the con- 
duct complained of and the loss for which damages are 
given. 

We will now consider some objections to evidence in- 
troduced by the plaintiff to prove the extent of the injury 
inflicted uponit. Cadet Taylor and Gilbert M. Hitchcock 
were called as witnesses and testified in a general way to 
the conditions upon which the successful prosecution of 
a business like that of the plaintiff depends. The tend- 
ency of the evidence was to show the importance and 
value to a newspaper of a reputation for stability and 
permanence, and the disastrous consequence of the want 
of such a reputation. We are of the opinion that the 
evidence was competent and its reception proper. The 
business of a great newspaper is something with which 
the average juror is not familiar. The considerations 
which influence advertisers to give or withhold patron- 
age are not known to him; and it is, therefore, permissi- 
ble for persons of special experience to testify to what 
extent the success of a publisher in getting and retain- 
ing business depends upon his good repute. The defend- 
ant has referred us to no decision holding evidence of © 
this character inadmissible, and we have found none in 
the course of a somewhat extended investigation of the 

50 
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cases dealing with the subject of expert proof. It is true 
that both Hitchcock and Taylor testified to some facts 
which are trite and known of all men, but this was in no 
respect prejudicial to the defendant; it could not have 
- been injured by the affirmation of facts of universal rec- 
ognition. 

A. further contention of defendant is that the court 
erred in permitting Mr. Hitchcock to testify to the falling 
off in plaintiff's advertising business during the year fol- 
lowing” the publication of the libel. It is asserted that 
this evidence was incompetent, bécause it was merely 
the conclusion of the witness based on an examination of 
the books of the World Publishing Company. It is ele- 
mentary, of course, that in all judicial proceedings dis- 
puted questions of fact must be established by the best 
means attainable, and that evidence can not be received 
which indicates on its face that it is secondary and that 
the original source of information is in existence and 
accessible. Tested by this rule, it must be conceded that 
Hitchcock’s testimony, to the extent that it was a con- 
clusion from the books of the plaintiff, was inadmissible. 
It was certainly improper for the witness to state the re- 
sult gathered by him from an examination of the books 
themselves, because, even if the entries were numerous 
and complicated, the production of the books, they being 
within the jurisdiction of the court and subject to its 
orders, was a precedent and indispensable condition to 
the introduction in evidence of a summary or abstract of 
their contents. Counsel for the defendant was entitled 
to cross-examine the witness with the books before him, 
and with the information afforded by them, test the cor- 
rectness of the conclusions given to the jury. See 1 
Greenleaf, Evidence [15th ed.], sec. 82; 1 Jones, Evi- 
dence, sec. 200; 1 Rice, Evidence, p. 153; Boston & W. R. 
Co. v. Dana, 1 Gray [Mass.], 88; Burton v. Driggs, 20 

* Wall. [U. S.], 125; Wolford v. Farnham, 47 Minn., 95; 
Culver v. Marks, 122 Ind., 554; Brayton v. Sherman, 23 
N. E. Rep. [N. Y.], 471; Poor v. Robinson, 138 Bush [Ky.], 
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290; Insurance Co. v. Weide, 9 Wall. [U. 8.], 677; Anchor 
Mill Co. v. Walsh, 108 Mo., 277; Greenville v. Ormand, 51 
8. Car., 58; Holmes v. Marden, 12 Pick. [Mass.], 168. But 
while it is clear the rulings here complained of were er- 
roneous, they were not, we think, prejudicial to the de- 
fendant, and consequently do not afford a sufficient rea- 
son for reversing the judgment. Mr. Hitchcock was 
thoroughly familiar with the business of the World Pub- 
lishing Company. He knew from day to day the amount 
of its receipts and expenditures, and when asked to what 
extent the plaintiff’s advertising patronage had declined 
during the year following the publication of the libel, he 
testified from an abstract made up from the advertising 
register, not because it was necessary for substantial ac- 
curacy of statement to refer to any memorandum, but in 
order, it would seem, to be strictly and mathematically 
correct. That the diminution of business to which the 
witness testified was approximately known to him, en- 
tirely independent of the books, is a conclusion from 
which we can not escape. He testified: “I know the 
volume of business transacted by the company, and I 

know it from constant management of the business and 
’ control of it, and also from constant inspection of the 
books which record the transactions.” That the testi- 
mony was in fact absolutely true, is not questioned; that 
actual prejudice resulted from its admission is not 
claimed. The contention of counsel for defendant, as we 
understand it, is simply this, that the evidence, being 
technically inadmissible, it was reversible error to permit 
it to go to the jury. Our view of the matter is that 
the credibility and worth of the evidence does not depend 
alone upon the books of account, or the memoranda 
used by the witness, but also upon his independent 
knowledge of the facts to which he testified. The assign- 
ments of error based upon the reception of evidence 
showing the loss of advertising patronage can not be sus- 
tained. 

The refusal of the court to give certain instructions 
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requested by the defendant is made the subject of com- 
plaint. So far as these requests state correct and perti- 
nent propositions of law, they are embraced in the gen- 
eral charge which is, in most respects, an admirable ex- 
position of the law of libel as applied to the facts of this 
case. 

On the subject of damages the instructions were very 
explicit. The jury were told that the damages which 
they were authorized to allow were actual damages, and 
such only as resulted directly from the libelous article set 
out in the petition. This statement was sufficient. It 
could not have been misunderstood. It was all the law 
required. 

Yor the reason that the damages awarded are in excess 
of the loss sustained by the plaintiff, the judgment wiil 
be reversed unless a remittitur for the sum of $3,000 shall 
be filed with the clerk of this court within thirty days 
from this date. If such remittitur be so filed, the judg- 
ment for $4,000, with interest on that amount, will be 
affirmed. It is the settled doctrine of this court, even in 
actions ex delicto, that a judgment based on a verdict 
which is excessive, but which was not given under the 
influence of passion or prejudice, will be permitted to © 
stand on condition that the excess be remitted. See 
Fremont, E. & M. V. R. Co. v. French, 48 Nebr., 638; Fre- 
mont, H. & M.V. R. Co. v. Leslie, 41 Nebr., 159. 


JUDGMENT ACCORDINGLY. 


Hiram D. UPTON ET AL. V. GEORGE BETTS ET AL. 
FILep Manca 7, 1900. No. 9,152. 
1. Quia Timet: EquirasLE LiEN. In an action quia timet, where the 


only issue was the validity of a deed under which defendant 
asserted title, a decree in favor of the plaintiff will not pre- 
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clude the defendant from afterwards asserting an equitable 
lien for money paid by him in discharging a valid mortgage 
on the property. 


2. Res Adjudicata. A matter in issue covered, either generally or 
specifically, by the decree of the court can not be again liti- 
gated without a modification or vacation of that decree. 


3. Junior Incumbrancer: Equitasie Lien: Bona Frvzs. A junior 
incumbrancer who claims priority over an elder equitable 
lien must allege and prove that he acted in good faith in the 
transaction, and that he paid out the full amount secured by 
his lien in ignorance of the prior equity: 


4. Findings: Przapines. The findings of the court must menoaa to 
the issues raised by the pleadings in the case. 


5. Evidence. Evidence examined, and found to support the findings 
and decree of the court. 


Error from the district court of Saline county. Tried 
below before HASTINGS, J. Affirmed. 


F. I. Foss, W. R. Matson and C. E. Holland, for plaintiffs 
in error: 


A mortgage recorded prior to an entry of judgment 
which was a lien upon the property took precedence of 
the judgment lien. See 1 Jones, Mortgages, sec. 461; Jack- 
son v. Dubois, 4 Johns. [N. Y.], 216; Dumeell v. Bidwell, 
8 Minn., 18; Goodenough v. McCoid, 44 Ia., 659; Lambert- 
ville Nat. Bank v. Boss, 13 Atl. Rep. [N. J.], 18.* 

As between a mortgage and a judgment rendered in a 
county different from that in which the land was, priority 
was determined by priority of registration in the county 
where the land is situated. See Firebaugh v. Ward, 51 
Tex., 409; Gray v. Patton, 138 Bush [Ky.], 625. 

Under the statute, which provided that a mortgage re- 
corded within a certain time after its date, should take 
effect, as between the parties, from its date, a judgment 
recovered subsequently to the date of a mortgage, and 
before the recording of it, bound only the equity of re- 
demption, and was subject to the mortgage, without re- 


*This case does not appear in the New Jersey reports.—REPORTER. 
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gard to the question of actual notice, if the mortgage 
was subsequently recorded within the time prescribed by 
law. See Kuell v. Green Street Building Ass'n, 34 Md., 67. 

The limit of inquiry necessary in any case was that re- 
quired by the use of reasonable diligence. See Pas- 
sumpsic Savings Bank vo. National Bank of St. Johnsbury, 53 
Vt., 82; Vredenburgh v. Burnet, 81 N. J. Eq., 229; Babcock 
v. Lisk, 57 Tll., 327; Heaton v. Prather, 84 TL, 330. 

As a general rule a final decree could not be amended 
after the term in which it is ended. See 5 Am. & Eng. 
Ency. Law, 380, note 2; Pope v. Hooper, 6 Nebr.,178; Brain- 
let v. Pickett, 12 Am. Dec., 350, 2 A. K. Marsh. [Ky.], 10. 

A mandate was not necessary to the finality of a judg- 
ment. Powell, Appellate Proceedings, pages 284, 287, 
showed the purpose of a mandate. See, also, Powell, 
page 345, as to the use of a mandate. 

The universal rule was acknowledged to be that where 
any question of fact, however slight, was involved, par- 
ties are entitled to have the jury pass upon such ques- 
tions. See Johnson v. Missouri P. Rk. Co., 18 Nebr., 690. 


James W. Dawes and Joseph R. Webster, for the defend- 
ant in error, Sims, argued that the radical question was, 
Had this court still jurisdiction of the cause after the de- 
cree of December 14, 1888, to modify it, and send the 
cause back for trial on another issue? If it then had jur- 
isdiction, then the decree of December 14, 1888, was not in 
fact final. This court had full and complete jurisdiction 
of the canse of Betts v. Sims, to modify the decree, and 
remand the cause for trial on the new issues formed. 
The mortgages were taken [is pendens, and were barred 
by result of that controversy. There are in this state no 
statutory or constitutional provisions defining when jur- 
isdiction of this court, once acquired, ceases. BEvery 
authority cited by plaintiffs in error, on the power of 
courts to modify their judgments after the term at which 
they are rendered (save two), related to modification of 
judgments made, attempted or sought in courts not of 
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last resort where a somewhat different rule prevailed. 
In 156 U. 8., 267, the court held it had power till expira- 
tion of 1893 (July, 1894) term to modify its decree of 
April 3, 1893 (October term of 1892), but could not do so 
in 1895, more than two yeais after its rendition. On page 
25 counsel quoted from brief of counsel in Longworth v. 
Sturgis, 6 O. St., 147, by some inadvertence citing it as, 
and probably supposing it to be, the language of the 
court. This was not adopted as a part of its opinion. 
The court, in that case, refused to modify its judgment, 
or yield to a bill of review, because mandate had been 
sent down and filed in the lower court, new parties 
brought in, new issues made, and the cause was in due 
course of adjudication below. 


ra | 


SULLIVAN, J. 


This action was brought by Hiram D. Upton to fore- 
close a mortgage on real estate in Saline county. Ernest 
©. Holland answered, setting up a junior mortgage on 
the premises described in the petition. F*. L. Sims, who 
is the fee owner of the property, filed an answer claim- 
ing title through a sale under a decree foreclosing an 
equitable lien in favor of himself and antedating the 
mortgage of both Upton and Holland. To this answer 
the mortgagees replied. The reply of Holland was a gen- 
eral denial, while that of Upton was a general denial, 
“coupled with the statement that he had taken his mort- 
gage on the faith of a decree rendered by this court in an 
action between George and Eliza Betts and Sims involv- 
ing the ownership of the land here in controversy. The 
trial court found the issues in favor of Sims, and ren- 
dered a decree quieting his title. Upton and Holland 
filed a joint motion for a new trial, and they have also 
joined in the petition in error. The substance of their 
contention is that while the lien upon which Sims 
grounds his title was anterior to the mortgages, it was a 
secret lien and, therefore, not entitled to priority. 

It appears from the record that George Betts was at 
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one time the owner of the property; that he occupied it 
as a homestead; that Charles Bidleman had a valid mort- 
gage thereon; that Sims purchased and paid for the land 
and was given possession of it; that he then paid off the 
Bidleman mortgage and caused it to be released of 
record; that afterwards Betts and wife sued Sims to quiet 
their title to the land, on the theory that it was a family 
homestead, and that, Mrs. Betts not having joined with 
her husband in the deed through which Sims claimed 
title, the deed was void; that the action was tried in the 
district court, and that the trial resulted in a finding and 
judgment in favor of Sims; that the cause was appealed 
to this court, where, on December 14, 1888, a decree was 
rendered in favor of George and Eliza Betts, quieting 
their title and awarding them possession and costs; that 
after the adjournment of the term at which the decree 
was rendered, and after the expiration of the time limited 
by the rule for filing a motion for a rehearing, Sims asked 
and obtained in this court leave to file an amended an- 
swer setting up the facts in regard to the payment by 
him of the Bidleman mortgage; that after such answer 
was filed, the cause was remanded to the district court, 
where a trial was had, and a decree rendered awarding 
Sims a lien on the property, on the ground that he had 
succeeded to the rights of Bidleman in relation to the 
debt which he had discharged; that Sims’ present title 
is derived from a sale of the property made in execution 
of that decree. It further appears that the mortgages in- 
volved in the present suit were given by George and Eliza 
Betts on March 18, 1889. 

There is in the briefs of counsel much discussion touch- 
ing the power of this court to alter the decree rendered 
by it on December 14, 1888, but we think the question 
is not of vitalimportance. For present purposes we shall 
assume that the view of counsel for Upton and Holland 
is correct, and that a court of last resort has no rightful 
authority, after the adjournment of the term at-which a 
judgment was pronounced, to grant a rehearing except 
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in response to a motion seasonably filed. Conceding, 
then, that the decree in favor of Betts and against Sims 
was a finality on March 138, 1889, what fact did it con- 
clusively establish? What was determined with respect 
to the property upon which persons dealing with it might 
safely rely? The action was brought to obtain an adju- 
dication of the question of ownership, and that was the 
only point considered or decided. No issue was raised 
as to the existence or validity of any lien on the land in 
favor of Sims; and no such question was set at rest by 
the decree. The petition, which is set out in Betts v. Sims, 
25 Nebr., 166, merely charged that Betts was the owner 
of the property, and that a certain quitclaim deed 
through which Sims claimed title was void. It was not 
alleged that any other adverse right or interest was being 
asserted. That nothing but the validity of the quitclaim 
deed was adjudicated is further shown by the fact that 
this court, after final judgment, and without any modifi- 
cation thereof, permitted Sims to file an amended answer, 
which eventually became the basis of the decree estab- 
lishing his right of subrogation. Had this matter been 
covered, either generally or specifically, by the decree in 
favor of Betts, it would not have been permissible to 
again litigate it without a vacation or modification of 
that decree. 

The plaintiffs in error may have loaned money on the 
faith of the judgment quieting Betts’ title, but they were 
certainly not induced by it to believe that Sims did not 
have a lien on the property. The mortgages involved in 
this litigation are junior incumbrances, and they are, 
therefore, not entitled to priority over Sims’ equitable 
lien, unless Upton and Holland were ignorant of the ex- 
istence of that lien at the time their rights were acquire: 
This they have not shown; they have neither pleaded nor 
proved it. One who asks a court to give priority to a 
junior lien on the ground that it was obtained in igno- 
rance of an elder latent equity must allege and prove that 
he acted in the transaction in absolute good faith. In 2 
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Pomeroy, Equity Jurisprudence, section 785, it is said: 
“The allegations of the plea, or of the answer, so far as 
it relates to this defense, must include all those particu- 
lars which, as has been shown, are necessary to consti- 
tute a bona fide purchase. It should state the considera- 
tion, which must appear from the averment to be ‘val- 
uable’ within the meaning of the rules upon that subject, 
and should show that it has actually been paid, and not 
merely secured. It should also deny notice in the fullest 
and clearest manner, and this denial is necessary, 
whether notice is charged in the complaint or not.” In 
Arlington State Bank v. Paulsen, 57 Nebr., 717, it was held: 
“That one is a subsequent innocent purchaser of real es- 
tate is an affirmative defense, which the claimant, to 
avail himself of, must plead; and upon him is the burden 
of proof to establish it.” See Bowman v. Griffith, 35 Nebr., 
361; Garmire v. Willy, 36 Nebr., 340; Phenix. Mutual Life 
Ins. Co. v. Brown, 37 Nebr., 705; Baldwin v. Burt, 43 Nebr., 
245; American Exchange Nat. Bank v. Fockler, 49 Nebr., 
713. 

Since Holland’s reply was a general denial, it is very 
clear that the court could not have rendered judgment 
in his favor on the theory that he was a bona fide mort- 
gagee. And it is equally evident that Upton’s allegation, 
that he took his mortgage on the faith of the decree ren- 
dered by this court in favor of Betts, is not an averment 
that he was without knowledge of Sims’ equitable lien. 
There was no finding of the trial court that Upton and 
Holland were good-faith incumbrancers; but if there had 
been, it would not respond to any issue presented by the 
pleadings. Besides the failure to plead want of notice, 
there was also a complete failure to prove that fact. 
There was no evidence whatever bearing upon the ques- 
tion. Holland, who was acting for Upton as well as for 
himself, testified that he relied on the decree in favor of 
Betts, and had no knowledge that any steps were being 
taken to modify it. He did not, however, testify that he 
was ignorant of the right of Sims to be subrogated to the 
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Bidleman mortgage. Indeed, it would seem quite prob- 
able that he was aware of that right, for it was disclosed 
at the trial of Betts rv. Suns, supra, and appeared in the 
. findings made by the district judge in that case. It also 
appeared in the opinion of this court filed on December 
14, 1888. The conclusion of the district court is right, 
and is . 


AFFIRMED. 


CHARLES B. DENNEY BT AL. V. PETER 8. STOUT. 


FILED Marcu 7, 1900. No. 9,156. 


1. Verdict: Surricrent Proor. A verdict supported by sufficient 
competent proof will not be disturbed. 


©. Action on Contract: GENERAL DENIAL: TRIAL: EXCLUSION oF EvI- 
DENCE. In the trial of an action on a contract, where the an- 
swer is a general denial, it is not error to exclude evidence 
which has no tendency to disprove the averments of the peti- 
tion. 


3. Pleading: AFFIRMATIVE DEFENSE. Any affirmative defense to the 
enforcement of a contract should be pleaded in the answer. 


4, Instructions: OmIssIoN oF IMPORTANT ELEMENT. It is not error to 
refuse an instruction which omits an important element. 


5, Evidence: UNcoRROBORATED WITNESS. The jury may disregard the 
entire evidence of an uncorroborated witness, where his tes- 
timony on a material point is willfully and corruptly false. 


Error from the district court of Douglas county. 
Tried below before Scott, J. Affirmed. 


Charles W. Haller, for Charles B. Denney, plaintiff in 
error, cited: Billings v. McCoy Bros. 5 Nebr., 187; Dell 
v. Oppenheimer, 9 Nebr., 454; Gandy v. Pool, 14 Nebr., 98; 
Sandwich Mfg. Co. v. Shiley, 15 Nebr., 109; Furst Nat. 
Bank v. Carson, 30 Nebr., 104. 


Thomas & Nolan, for O’Neill, plaintiff in error. 


A. N. Ferguson, for defendant in error, cited Prall v. 
Peters, 32 Nebr., 832; St. Felix v. Green, 34 Nebr., 800; 
Nnuth v. Wigton, 35 Nebr., 460. 
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SULLIVAN, J. 


This action was commenced in the county court of - 
Douglas county and was removed thence to the district | 
court by appeal. The petition stated a cause of action for 
money expended by the plaintiff, Peter S. Stout, at the 
request of Denney and O’Neill, and for their use and 
benefit. The answer was a general denial. A jury found 
the issues in favor of the plaintiff, and judgment was 
rendered on the verdict. There is in the brief of coun- 
sel for the complaining party no extended discussion of 
the errors assigned, but it would seem that the alleged 
insufficiency of the evidence to sustain the verdict is 
the main ground relied on for a reversal of the judgment. 
We have read the record and are entirely satisfied with 
the conclusion reached by the jury. The verdict is cer- 
tainly supported by ample proof. 

It is claimed that the court erred in refusing to receive 
in evidence Exhibits 1 and 2 offered by the defendants. 
The ruling was not erroneous. The documents were 
properly excluded. They had no tendency to disprove 
any fact alleged in the petition. In both of the trial 
courts the disputed facts were (1) the alleged contract for 
the expenditure of the money by the plaintiff for the use 
of the defendants, and (2) the amount expended in pur- 
suance of sucli contract. If the contract was made as 
alleged, the plaintiff was, of course, entitled to recover 
whatever sum he paid out in accordance with its 
terms. The rejected evidence might have a tendency 
to show that there was a modification of the original 
contract between the parties, but it was not relevant to 
any issue made by the pleadings. What is said upon 
this subject is equally applicable to some other rulings 
made during the progress of the trial. “Counsel for Den- 
ney seems to have lost sight of the fact that, if the plain- 
tiff made the contract pleaded, he had an absolute legal 
right to perform its obligations and enforce it against 
the defendants. If the contract had been modified or re- 
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scinded, that was an affirmative defense, and should have 
been stated in the answer. See Prall v. Peters, 32 Nebr., 
832; St. Felix v. Green, 34 Nebr., 800; Smith v. Wigton, 35 
Nebr., 460. 

Error is assigned on the refusal of the court to give 
the following instruction requested by the defendants: 
“Tf you find that any witness testified falsely as to any 
material point, you may disregard all he testified to 
unless corroborated by other competent proof.” This in- 
struction omitted an important element, and was, there- 
fore, properly refused. The rule is that the jury are au- 
thorized to disregard the entire evidence of an uncor- 
roborated witness where his testimony upon a material 
point is willfully and corruptly false.* 

The judgment of the district court is right and is 


AFFIRMED. 


FANNIE BERNHEIMER, APPELLEE, V. FRANCIS G. HAMER 
ET AL., APPELLANTS. 


FinEp Marci 7,1900. No. 9,163. 


1, Judicial Sale: ConrrrMaTION: OBsEcTIONS. Objections to the con- 
firmation of sale of real estate must be specifically assigned, 
and called to the attention of the trial court, in order to entitle 
them to be considered in this court. 


2. APPRAISAL: OBJECTIONS. Objections to an appraisal of 
property to be sold at judicial sale should, except where fraud 
is alleged, be filed prior to the date fixed for the sale. 

3. : Error Iv APPRAISAL: OUTLAWED LreN. An error in apprais- - 


ing real estate for judicial sale, whereby an outlawed lien was 
deducted, is without prejudice, where the property sold for more 
than two-thirds its gross valuation. 


APPEAL from the district court of Buffalo county. 
Tried below before GREENE, J. Ajfirmed. 


*See Stoppert v. Nierle, 45 Nebr., 105.—REPORTER. 


* 
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Francis G. Hamer, for appellant: 


It was the duty of the court to examine the return of 
the sheriff, and to have ascertained if any irregularity 
appeared therein; and, if any such irregularity appeared, 
to set aside the sale upon his own motion. See Helmer 
v. Rehm, 14 Nebr., 220. 

The sheriff can not delegate the exercise ®f judicial 
functions to his deputy. See State v. Noble, 118 Ind., 350; 


Van Slyke v. Insurance Co., 39 Wis., 390; State v. Jefferson, 
66 N. Car., 309. 


Dryden & Main, contra. 


SULLIVAN, J. 


This is an appeal from an order of the district court of 
Buffalo county confirming a sale of real estate made pur- 
suant to a decree of foreclosure. Appellant contends 
that there are four sufficient reasons why the sale should 
be set aside. The first, second and third of these reasons 
were not brought to the notice of the district court, and, 
consequently, can not be considered here. Such is the 
rule established by Johnson v. Bemis, T Nebr., 224; Eck- 
lund v. Willis, 44 Nebr., 129, and Creighton University v. 
Mulvihill, 49 Nebr., 577. The fourth ground of objection 
to the sale is that the appraisers deducted from the gross 
valuation of the property an outlawed lien amounting to 
$84.81. This objection is without merit, because (1) it 
does not affirmatively appear that the right to enforce 
the lien by action was barred; (2) the appropriate remedy 
was a motion to vacate the appraisement (Jarrett v. 
_ Hoover, 54 Nebr., 65), and (8) the land having been sold 
for two-thirds of the gross valuation, the alleged error in 
the appraisal was not prejudicial. See La Selle v. Nich- 
olls, 56 Nebr., 458. The order of confirmation is 


AFFIRMED. 
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ASHLAND LAND & LIve-Stock COMPANY V. ALFRED 
May. , 


FILED Marca 7, 1900. No. 10,158. 


1. Evidence: VERDICT. Evidence examined, and found to support the 
verdict. 


2. Misconduct of Counsel: New Trrat. Where there is reason to be- 
lieve that the jury may have been influenced in any degree in 
favor of the prevailing party by the misconduct of his counsel 
in arguing the cause, the verdict should be set aside and a new 
trial awarded. 


3. Irregular Methods. A litigant should not be permitted to hold 
any advantage obtained by the employment of lawless or 
irregular methods during the trial, or in connection therewith. 


4, Misconduct not Prejudicial. Where it is evident that the mis- 
conduct of the successful party has not been prejudicial, a 
judgment in his favor will not be reversed for that reason alone. 


Error to the district court of Saunders county. 
Tried below before Barus, J. Affirmed. 


Simpson & Sornborger, for the plaintiff in error, argued 
that they did not understand the rule to be that, because 
the verdict might be sustained by sufficient evidence, 
counsel might resort to the method pursued in this case 
for the purpose of insuring success. See Cleveland Paper 
Co. v. Banks, 15 Nebr., 20; Ashland Land & Live-Stock Co. 
v. May, 51 Nebr., 474. They understand the rule on this 
subject to be that, if the matter stated to the jury was 
not such as might be proven on the trial, it was miscon- 
duct. See Stratton v. Nye, 45 Nebr., 619; Thompson, 
Trials, sec. 268; Scripps v. Reilly, 35 Mich., 371. 


O. GC. Tarpenning, contra. 


SULLIVAN, J. 


This proceeding in error brings up for review a judg- 
ment of the district court in favor of Alfred May and 
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against the Ashland Land & Live-Stock Company. The 
action was brought for services alleged to have been 
rendered under a contract of hiring. The defendant is 
the owner of a stock ranch in Saunders county, where 
the plaintiff was employed in some capacity for about 
fourteen months. The plaintiff claims he was acting as 
manager and veterinarian, while the defendant insists 
that he was merely doing chores and other light work 
for his board. The jury decided in favor of May, and the 
first reason assigned for the reversal of the judgment 
is that the verdict is not supported by sufficient evidence. 
It is expressly conceded by counsel for the company that 
the jury were justified in finding that the contract al- 
leged in the petition was in fact made, but they deny 
that the plaintiff proved performance. We think there 
is no lack of proof upon this point. The defendant re- 
peatedly admitted that May was in its employ and doing 
good work. On one occasion it referred to him in a busi- 
ness advertisement as its manager, and in the same con- 
nection made some laudatory allusion to his skill as a 
practitioner of veterinary medicine and surgery. There 
was also produced at the trial some letters written by 
the company which tended strongly to support the plain- 
tiff’s claim. At one time the defendant, as an evidence 
of its satisfaction with May’s work, and as an especial 
mark of confidence and token of esteem, sent him “two 
gallons of the best,” with cautionary instructions as to 
its use. Everything considered, there is, we think, no 
very cogent reason for supposing that the jury erred in 
their conclusion; and, without any serious misgivings 
on our part, their finding is approved. 

The only other assignment of error discussed in the 
briefs of counsel is that relating to the alleged miscon- 
duct of Mr. Tarpenning, attorney for the plaintiff. He 
remarked to the jury in his opening statement that there 
had been other trials of this cause, and that “the de- 
fendant had to appeal every time.” In his closing argu- 
ment he called attention to some evidence that had been 
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excluded, and said it was true. He also denounced with 
considerable vehemence the conduct of opposing counsel 
in making too frequent objections to the introduction of 
evidence. Each of these statements was objected to, 
and each was distinctly disapproved by the court. It 
is true that the judicial reproof was not as pronounced 
and decisive as it ought to have been, but it was doubt- 
less sufficient to indicate to the jury that the objection- 
able remarks were condemned and should pass un- 
heeded. We have little patience with counsel who delib- 
erately seek to achieve success by lawless methods; and 
we do not hesitate, in any case, to deprive them of ad- 
vantages thus obtained. In the performance of pro- 
fessional duties, counsel should endeavor always to con- 
_form their own conduct to the law which they have been 
commissioned to assist in administering. 

When this case was here before (Ashland Land & Live- 
Stock Co. v. May, 51 Nebr., 474) a judgment in favor of 
the plaintiff was set aside because of the pernicious 
tactics of his counsel; and we would certainly reverse 
the judgment now under review, if there were reason to 
suppose that the jury were at all influenced in giving 
their verdict by the statements in question. We are of 
the opinion that they were not so influenced, and being 
satisfied now, as in the former proceeding, that the ver- 
dict rests upon sufficient evidence, the judgment will be 


AFFIRMED. 


NEBRASKA TELEPHONE COMPANY, APPELLANT, V. JOHN 
FI’, CORNELL ET AL., APPELLEES. 


Firep MarcnH 7,1900. No. 10,417. 


1. Executive Offices: ConsTITUTIONAL Law. The act of 1887 (Session 
Laws, ch. 60), creating the board of transportation and defining 
its powers, is not in conflict with section 26, article 5, of the 
constitution, which forbids the legislature to create any execu- 
tive state office. 


51 
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at, ¢ . Nor is it in conflict with section 2, article 5, of the 
constitution, which declares that no executive state officer shall 
be eligible to any other state office. 


3. Board of Transportation: Powers. The state board of transporta- 
tion has power to inquire into the intra-state business of ex- 
press, telephone and telegraph companies and to regulate their 
rates therefor, 


an 


. Maximum Rate Law: Derinirion or Duties. The act of 1893, 
known as the “Maximum Rate Law” (Session Laws, ch. 24), 
does not materially modify the provisions of the law enacted 
in 1887 (Session Laws, ch. 60), defining the duties and powers of 
the state board of transportation. 


: Vatip Act: PrEsuMPTION. ‘The enactment of 1895, known 
as the “Maximum Rate Law” (Session Laws, ch. 24), appears 
upon its face to be a constitutional and valid act; and there is 
no presumption that its immediate execution would deprive 
freight carriers of their property without due process of law, 
or deny them the equal protection of the laws. 


au 


: JUDICIAL COGNIZANCE: ASSUMPTION WITHOUT PROOF: CON- 
FISCATORY LrcisLation. This court does not take judicial cog- 
nizance of the net earnings of railroad companies, and can not 
assume, without proof, that the “Maximum Rate Law” (Session 
Laws, 1893, ch. 24) is now, or was at the time of its enactment, 
confiscatory legislation. 


6. 


7. Judgment: SrrRaNGERS TO REcorD. A judgment is binding only be- 
tween the parties to the action in which it was rendered. It 
is of no force between other litigants. 


8. Disapproval. The seventh point in the syllabns of Pacific Hxpress 
Co. v. Cornell, 59 Nebr., 364, 81 N. W. Rep., 377 is disapproved.* 


9. Board of Transportation: STATUTE: JURISDICTION. The jurisdiction 
of the board of transportation under the act of 1897 (Session 
Laws, ch. 56) is not limited to the regulation of specific charges 
for messages sent from one point to another within the state. 
The regulation of telephone rentals is also within the powers 
of the board. 


40. Statutes: ConsrituTIONAL Law. The act of 1897 (Session Laws, 
ch. 56), empowering the board of transportation to regulate the 


“The seventh point of the syllabus above cited is as follows: “The 
law of 1893, known as the ‘Maximum Rate Law,’ or the portion 
thereof which contained the schedule of rates, was declared uncon- 
stitutional. under the then existent conditions, by the supreme court 
of the United States. his carried with it section 6 of the act, which 
could have no operation except in connection with rates as fixed in 
the schedule. Such law is now as if non-existent, and does not inter- 
fere with the enforcement of the law of 1897, to which we have re- 
ferred, by the board and in the method provided in the law of 1887, 
to which we have hereinbefore alluded.”—REPORTER. 
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charges of express, telephone and telegraph companies, is an 
original and independent statute and is not violative of section 11, 
article 3, of the constitution respecting amendatory legislation. 


Appnat from the district court of Lancaster county. 
Heard below before CorRNISH, J. Affirmed. 


Adolphus R. Talbot and W. W. Morsman, for appellant. 


W. W. Morsman, for appellant, argued orally that the 
act of 1887, creating the board of transportation and de- 
fining its powers, is in conflict with section 26 of article 
5 of the constitution, which prohibits the legislature 
from creating any other executive state office than those 
defined in the constitution, and is also in conflict with 
section 2 of article 5, which provides that none of the 
officers of the executive department shall be eligible to 
any other state office. 

Counsel cited, at length, Zn re Railroad Commissioners, 
15 Nebr., 679; and argued that this opinion was, of 
course, entitled to consideration, but it did not have the 
force of a decision by this court. It was not a judicial 
decision. There was no case before the court. It was 
not argued by counsel representing conflicting interests. 
It was the opinion of disinterested judges, to be sure, 
but unaided by counsel or litigants interested in the re- 
sult. Nothing but conflict of interest, the diligence and 
zeal of counsel, supplemented by the best judgment of 
the court, could produce results that are entitled to be 
accepted as authority. 

“~The secretaries are empowered, in all matters of ex- 
amination or investigation, to perform the duties pre- 
scribed by the board themselves, with the proviso that 
all final decisions shall be made by the board themselves. 
See section 22. This was the creation of a new executive 
office. 

“When the people adopted the constitution, they 
created, by section 1, article 5, the constitutional office of 
attorney general, with such governmental powers or 
functions as might be appropriately assigned to that 
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office. This was the obvious legal effect of the provision, 
iinplied from the title given to the office. The scope and 
character of the functions allotted to that office and to 
be performed by the attorney general were as certainly 
defined and limited by the title which was given to the 
office, as if these functions and powers had been ex- 
pressed in detail. The constitution did not create the 
officer, or incumbent of the office, but provided for his 
election by the people. The same is true of the offices 
of secretary of state, auditor of public accounts, state 
treasurer and commissioner of public lands and build- 
ings. An office, in the sense of the constitution, is that 
portion of the sovereignty of the state—those govern- 
mental powers, which, being segregated from the re- 
mainder, are allotted for execution or exercise by some 
person or persons to be chosen to the office. There is a 
clear distinction between the office and the officer. 

“At the time of the passing of the act of 1897 (Compiled 

‘Statutes, 1897, ch. 72, art. 8, sec. 23) whatever power the 
board of transportation previously had, under the act of 
1887, to regulate rates, had been repealed by the act of 
1893, known as the ‘Maximum Rate Law’; and, there- 
fore, chapter 56 of the Laws of 1897 was ineffectual to 
confer upon the board the power to regulate the rates to 
be charged by the appellant.” Counsel cited State v. Fre- 
mont, H. & AM. V. R. Co., 22 Nebr., 313, 23 Nebr., 117, and 
referred to it as a clear case of judicial legislation which 
seemed to have been accepted by the legislature in an 
amendatory act passed in 1897. 

The act of 1897, chapter 56, by its express terms, limits 
the power to regulate charges for messages sent. 

The act of 1897 (chapter 56) was an amendatory act, 
and did not contain the section or sections amended, and 
did repeal such section or sections, and was, therefore, 
unconstitutional and void. Counsel here cited People v. 
McCallum, 1 Nebr., 195; Smails v. White, 4 Nebr., 353; 
Sovereign v. State, 7 Nebr., 409; State v. Corner, 22 Nebr., 
265; In re House Roll 284, 31 Nebr., 505; Stricklett v. 
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State, 31 Nebr., 674; Trumble v. Trumble, 37 Nebr., 340; 
State v. County Commissioners of Douglas County, 47 Nebr., 
428; Morgan v. State, 48 Nebr., 798; State v. Moore, 48 
Nebr., 872; Lancaster County v. Hoagland, 8 Nebr., 37; 
City of South Omaha v. Taxpayers’ League, 42 Nebr., 678; 
German-American Fire Ins. Co. v. City of Minden, 51 Nebr., 
870; Board of Education v. Moses, 51 Nebr., 288; State v. 
Moore, 48 Nebr., 870; State, ex rel Graham, v. Tibbets, 52 
. Nebr., 228. This line of decisions, covering the period 
from the very organization of this court down to the pres- 
ent time, had not been broken by a single contrary de- 
cision, nor weakened by a single dissent. 

The record clearly showed the inadequacy of any 
remedy at law. The attorney general contended here, 
as he did in the nisi prius court, that any order which 
might be made by the board of transportation fixing and 
establishing rates for the appellant could not be enforced 
by the board without resort to some judicial tribunal for 
‘mandatory process, in which proceeding the appellant 
could make his defense; therefore the remedy at law was 
inadequate. But this was a mistake. It was not suffi- 
cient that there be a remedy at law. It must be as ade- 
quate, practicable and efficient to the ends of justice as 
the remedy in equity. : 

Counsel cited Boyce v. Grundy, 3 Pet., 210; Sullivan v. 
Portland, 94 U. S., 806; Wylie v. Cove, 15 How. [U. 8.], 
415; Tyler v. Savage, 143 U.S., 79; Richardson Drug Co. v. 
Meyer, 54 Nebr., 319; Afiller v. Drane, 75 N. W. Rep. 
[Wis.], 418; Kilbourn v. Sunderland, 180 U. 8., 505. 

It is a settled question of law that, where public offi- 
cers are proceeding illegally and under claim of right or 
color of office, a person injured may have an injunction. 
Counsel cited Board of Liquidation v. McComb, 92 U. S., 
531; Davis v. Grey, 16 Wall. [U. 8.], 203; Osborn v. Bank, 
9 Wheat. [U. S.], 738; Pennoyer v. McConnaughy, 140 U. 
S., 1; Johnson v. Hahn, 4 Nebr., 139; Morris v. Merrell, 44 
Nebr., 428; Mohawk & H. R. R. Co. v. Artcher, 6 Paige 
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Ch. [N. Y.], 83; Belknap v. Belknap, 2 Johns. Ch. [N. Y.], 
472; Livingston v. Livingston, 6 Johns. Ch. [N. Y.], 497; 
Hamilton v. Cummings, 1 Johns. Ch. [N. Y.], 516; Hughes 
v. Trustees, ¥. Vesey Sr. [Eng.], 188; City of Omaha v. 
Megeath, 46 Nebr., 511. 


Constantine J. Smyth, contra, 


The attorney general filed the same brief as was filed 
in the Pacific Hapress Co. v. Cornell case, reported in 59 
Nebr., 364. He argued that that part of section 26 of arti- 
cle 5 of the constitution which provides that no other 
executive office shall be continued or created did not 
prohibit the legislature from creating a board of trans- 
portation, and authorizing the governor to appoint the 
members thereof from outside of the executive state 
officers named in section 1 of the same article. “If the 
legislature has the power to create a board of transporta- 
tion, and to authorize the executive to appoint the person- 
nel of such board out of persons not executive state officers 
within the meaning of section 1, article 5, of the con- 
stitution, then not only the first part of the first point 
stated by the appellant but the second part as well must 
fall. See In re Railroad Commissioners, 15 Nebr., 679. 
The reasons upon which the opinion in that case stands, 
summarized, are as follows: The judges first assumed 
that the powers to be conferred on the new commission- 
ers would be the same as those conferred on the Iowa 
commission. Hence they would receive salaries out of 
the state treasury; and, in many respects, their duties 
would be coextensive with the territorial limits of the 
state. From these premises they reasoned that the com- 
missioners would be state officers. Since they would 
be state officers, their power must be referred to either 
one or the other of the three departments into which 
the state government has been divided by the con- 
stitution, to-wit, the legislative, the executive and the 
judicial. Inquiry follows as to which of the depart: 
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ments they would belong. It is concluded that they 
would be executive state officers. The position is untrue, 
because it proves too much. The office of policeman and 
the office of constable are executive state offices. Since 
the adoption of the constitution the legislature has pro- 
vided for the creation of many new policemen and new 
constables. If -it be urged that neither the policeman 
nor the constable draws his salary out of the state treas- 
ury, how about the sheriff? He surely is an executive - 
state officer. Considerable of his compensation comes 
out of the state treasury, to-wit, for tonveying prisoners 
to the penitentiary.” See Compiled Statutes, ch. 86, 
sec. 36. When, under the provisions of section 518 of 
the Criminal Code, he conveyed prisoners to the peniten- 
tiary, he had jurisdiction in any part of the state in 
which the performance of his duty brought him, as when 
he served criminal process outside of his own county. 
The superintendent of the school for the deaf and dumb, 
the superintendent of the Lincoln insane asylum, the 
superintendent of the Kearney industrial school, the 
commandant of the soldiers’ home and the chancellor 
of the state university were all state officers. They were 
not legislative; they were not judicial; therefore they 
must be executive officers—according to the opinion of 
the judges. Each one, as regularly as the law permitted 
him, drew his salary out of the state treasury, and each 
one, so far as the work of his institution was concerned, 
exercised jurisdiction coextensive with the territorial lim- 
its of the state. What difference was there in principle 
between the duties which would be imposed upon a 
board of railroad commissioners and those imposed upon 
the warden of the penitentiary, the chancellor of the 
university or the superintendent of any one of the many 
state institutions? The fact was these last were admin- 
istrative offices merely. So were the board of secre- 
taries. The secretaries, the attorney general said, were, 
as he viewed them, merely the arms of the executive de- 
partment of government. 
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The attorney general cited State v. Weston, 4 Nebr., 
234; State v. Smith, 35 Nebr., 25; Moore v. State, 53 Nebr., 
831. 

The creation of a board of transportation out of state 
officers is not the creation of an office distinct from the 
several offices of the officers composing the board. See 
State, ex rel. Attorney General, v. Judges, 2t O., 1. 

The law providing for the secretaries of the board of 
‘transportation was not unconstitutional. To say so 
would be to say that the law creating deputies to state 
officers or permitting employment of clerks in any of the 
state offices is unconstitutional. The validity of the law 
was before this court on three different occasions, and 
on each occasion was sustained. See State v. Fremont, 
E. dé M.V. R. Co., 22 Nebr., 313, 23 Nebr., 117. 

At the time of the passage of the act of 1897, what- 
ever power the board of transportation previously 
had under the act of 1887, to regulate rates, had 
not been repealed by the act of 1893, known as the 
“Maximum Freight Rate Law,” and, therefore, the act 
of 1897 was not ineffectual to confer upon the board the 
power to regulate the rates to be charged by the appel- 
lant. . See State v. Fremont, FE. & M. V. R. Co., 22 Nebr., 
313, 23 Nebr., 117; Compiled Statutes, 1897, ch. 72, art. 
8, sec. 23 and construction of appellant’s counsel thereon. 

The act of 1897, by its express terms, does not limit the 
power to regulate charges of telephone companies for 
messages sent. The act of 1897 is not an amendatory 
act, and hence the argument by appellant’s counsel, that 
the act for that reason is unconstitutional, must fail. 
See Campbell v. Board of Pharmacy, 45 N. J. Law Rep., 
245; De Camp v. Hibernia R. Co., 47 N. J. Law Rep., 43; 

- German-American Fire Ins. Co. v. City of Minden, 51 
Nebr., 870; People, ex rel. Commissioners, v. Banks, 
67 N. Y., 575. In Smails v. White and Sovereign v. State, 
cited by opposing counsel, the court put its decision on 
the ground that the new act was in conflict with parts 
of the old. Therefore, those cases supported the position 
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of the attorney general. The attorney general drew a 
distinction between Board of Education v. Moses, 51 Nebr., 
288, and the case at bar. 

The act of 1897 is complete in itself. See Van Horn v. 
State, 46 Nebr., 79; State v. Whittemore, 12 Nebr., 252; 
State v. Ream, 16 Nebr., 681; Stricklett v. State, 31 Nebr., 

674; Smails v. White, 4 Nebr., 353; Sovereign v. cn ve 
Nebr., 409. 

The record clearly showed that the appellant tind an 
adequate remedy at law. The attorney general could 
well understand that where a public officer, without any 
authority of law, or, what is the same thing, under a. 
void law, was proceeding to place a cloud upon a title, 
he could be enjoined. One would not be required to wait 
until the harm was done, and then engage in a long and 
circuitious proceeding at law to cure the injury. That, 
however, was not this case. Here, before the harm was 
done, application must be made by the officers to a court 
at law, in which defendant would have an opportunity 
of making all his defense. Not an adjudged case had the 
counsel cited which was similar to the case before the 
court for decision. 


SULLIVAN, J. 


This action was commenced by the Nebraska Tele- 
phone Company in the district court of Lancaster county 
to enjoin the members of the board of transportation 
and their secretaries from taking cognizance of a com- 
plaint presented to them by John O. Yeiser, and from 
assuming to exercise jurisdiction under the provisions of 
chapter 56 of the Session Laws of 1897. A more ex- 
tended statement of the facts out of which the contro- 
versy has arisen will be found in the former opinion 
affirming the judgment of the trial court. See Nebraska 
Telephone Co. v. Cornell, 58 Nebr., 8238, 80 N. W. Rep., 
43. On motion of appellant a rehearing was allowed, 
and the cause having been reargued is again submitted. 
We have read with great interest the very able and im- 
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pressive arguments presented by counsel, for both par- 
ties, and have endeavored to give the case the careful 
and thorough consideration which the importance of the 
questions involved entitles it to receive. After much 
reflection the conclusion reached is that, while the 
reasons given for the former decision require revision, 
the judgment of affirmance is right and should be ad- 
hered to. 

On the first submission it was held (the writer dis- 
senting) that the plaintiff’s petition did not disclose a 
right to equitable relief, assuming the legislation rela- 
tive to the board of transportation to be valid. This 
holding was wrong, and we afterwards so decided in 
Pacific Hapress Co. v. Cornell, 59 Nebr., 364, 81 N. W. 
Rep., 377. 

This question being out of the way, we will give atten- 
tion to the arguments touching the authority of the de- 
fendants to inquire into the business of the plaintiff; and 
to reduce its charges in case the same are found to be 
excessive or unjust. 

On behalf of the company it is contended that the act 
of 1887 (Session Laws, ch. 60), creating the board of 

- transportation and defining its powers, is in conflict with 
section 26 of article 5 of the constitution, which in terms 
forbids the creation by the legislature of any executive 
state office. It is also claimed that the act clashes with 
section 2 of article 5 of the constitution, which declares 
that none of the state officers of the executive depart- 
ment shall be eligible to any other state office. These 
questions are not now presented to this court for the 
first time. As early as 1883 they were considered by the 
learned judges who at that time constituted the court. 
In an advisory opinion then given, at the request of the 
house of representatives, it was declared by those judyes 
that legislation of the character now under considera- 
tion would not trench upon the supreme law. See Jn re 
Railroad Commissioners, 15 Nebr., 679. We are aware 
that this case is not a decision in the technical sense of 
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the term. But it represents, nevertheless, the best judg- 
ment of the members of the court upon a matter likely 
to come before them at some time for adjudication. It 
has been acquiesced in and accepted by every depart- 
ment of the government, and by the people, as a guide 
of conduct and a rule of action. To discredit it now 
would be to open Pandora’s box, and turn loose a brood 
of evils, without the means at hand to cope successfully 
with them. This court on several occasions has taken 
jurisdiction of causes and decided controversies involv- 
ing large interests on the assumption that the act of 
1887 was a valid and enforceable law. See State v. Fre- 
mont, H. & MW. V. R. Co., 22 Nebr., 313, 23 Nebr., 117; State 
v. Missouri P. R. Co., 29 Nebr., 550; Chicago, B. & Q. R. 
Co. v. State, 50 Nebr., 399. 

In the recent case of Pacific Express Co. v. Cornell, 
supra, the question was directly presented for decision, 
and it was there held, in an opinion by Harrison, C. J., 
that the board of transportation was a lawfully consti- 
tuted body invested with power to inquire into the busi- 
ness of express, telegraph and telephone companies, and. 
to regulate their rates. That decision was made in the 
light of the arguments now before us, and, upon the 
point which we have been considering, must be accepted 
as final. 

Another contention of the appellant is that the powers 
conferred on the board of transportation by the act of 
1887 were entirely wiped out by the act of 1893 (Session 
Laws, ch. 24), known as the “Maximum Rate Law”; and 
that, therefore, the act of 1897, giving the board juris- 
diction over express, telegraph and telephone companies, 
is incapable of enforcement. The act of 1887, as con- 
strued by this court, invested the board of transporta- 
tion with authority to establish rates for the carriage of 
freight by railroad companies from one point to another 
within the state. 

By the act of 1893 the legislature fixed maximum rates 
for the transportation by rail of commodities within the 
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state. The effect of this act was to permit the railroads 
to charge the prescribed maximum rates, unless the 
board of transportation should exercise the power con- 
ferred upon it by section 6, which, so far as material to 
the present inquiry, is as follows: “hat the board of 
transportation is hereby empowered and directed to re- 
duce the rates on any class or commodity in the schedule 
of rates fixed in this act, whenever it shall seem just and 
reasonable to a majority of said board so to reduce any 
rate; and said board of transportation is hereby em- 
powered and directed to revise said classification of 
freight as hereinbefore in this act established, whenever 
it shall appear to a majority of said board just and rea- 
sonable to revise said classification.” 

The power of the board to regulate freight charges 
was not, we think, materially changed by the act of 1893. 
That act authorized a reduction of rates whenever it 
should seem to the board reasonable and just. In other 
words, it conferred upon the board authority, within the 
limits of the law, to fix reasonable rates. The carriers 
may, of course, reduce their rates below the statutory 
schedule; and the board of transportation may undoubt- 
edly order a further reduction, if, upon investigation, 
such rates are found to be excessive. The power granted 
to the board by each of the acts was power to fix reason- 
able rates. The act of 1893 condemned all rates in ex- 
cess of the maximum limit therein prescribed, as extor- 
tionate and unjust; and thus narrowed the field of in- 
quiry open to the board. But the power given by the act 
of 1887 to reduce excessive rates and make them reas- 
onable remained as before. If, therefore, there is an 
irreconcilable conflict between the two statutes so far as 
they relate to the regulation of freight rates, the repeal 
effected by the later act would still leave the board with 
undiminished power. 

In this connection we have occasion to refer again to 
the case of Pacific Express Co. v. Cornell, supra. It was 
there in effect held that the act of 1893, the “Maximum 
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Rate Law,” never became operative and is not now in 
force. The act was adopted in accordance with estab- 
lished procedure, and, presumably, was from the begin- 
ning a constitutional and valid law. This court has 
never decided that it was invalid or unenforceable; and 
there is certainly nothing in the record now before us 
upon which to ground such inference. We know as a 
matter of history that the circuit court of the United 
States decided in the case of Smyth v. Ames that the en- 
forcement of the law of 1893 would have been, under 
circumstances then existing, a confiscation of property 
of the companies which were parties to that action. We 
also know of the affirmance of that decision by the fed- 
eral supreme court; and understand that it is at present 
a binding adjudication between the parties to the suit. 
See Smyth v. Ames, 169 U. S., 466, 171 U.S., 361. It is 
not, however, of any force as to other railroad corpora- 
tions. It may be that the law at the time of its enact- 
ment was enforceable against some of the companies, 
but not against all. Those whose lines are wholly within 
the eastern part of the state, where the population is 
comparatively dense and business generally presperous, 
may have had no just reason to complain of the maxi- 
mum charges established by the act of 1893. But, how- 
ever that may be, it is perfectly clear that we are not 
warranted in holding, in this case, that the law did not 
become immediately operative. We could not reach 
that conclusion without having first determined that the 
legislation was confiscatory as to all railroads doing 
business in the state. There is, on the face of the act, 
nothing whatever to indicate that its execution would 
deprive freight carriers of their property without due 
process of law, or deny them the equal protection of the 
laws; and we are not authorized to take judicial notice 
of the facts, which it is claimed would establish such 
deprivation and denial. Neither can we, in pronouncing 
upon the validity of the statute, be influenced in any way 
by the judgment in Smyth v. Ames. We do not presume 
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to question the correctness of that judgment. But we 
can not take it for granted that the evidence will be the 
same in every other case, in which the constitutionality 
of this legislation may be challenged. But if it were 
true that the law did not become effective in 1893, it 
would not at all follow that it is still forccéess and inert. 
It ought rather to be presumed that it has been vitalized 
by prosperity and that, under improved business con- 
ditions, its once dormant energies have been quickened 
into action. The statement contained in the seventh 
point of the syllabus to the case of Pacific xpress Co. ». 
Cornell, supra, is obviously unsound and is disapproved. 

The next contention of appellant is that the act of 
1897, by its express terms, limits the power of the board 
of transportation to the regulation of charges for “mes- 
sages sent.” The section of the statute bearing upon 
this point is in these words: 

“Sec. 2. That the powers of the board of transporta- 
tion to regulate charges by corporations, companies and 
persons herein referred to, shall apply only to charges 
by express, for transportation from one point to another 
in this state, and messages sent by telegraph and tele- 
phone from one point to another in this state.” 

This provision was intended, we think, to limit the 
jurisdiction of the board to intrastate business, and to 
exclude the possible inference that regulation of inter- 
state commerce was within the contemplation of the 
lawmaking body. It is said by counsel for the company 
that the defendants are asserting the right to regulate 
rentals and not charges for “messages sent.” In view of 
the manner in which telephone companies conduct their 
business, it is not perceived how it would be practicable 
to regulate charges for messages sent without at the 
same time regulating rentals. The business of a tele- 
phone company is to transmit messages from one place 
to another. That is the purpose for which it is brought 
into existence; it is the only business it is qguthorized to 
do; it is the’only business it professes to do. The 
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only service required of it by its customers is the trans- 
mission of messages sent to them and by them. All 
the instrumentalities employed by the company have for 
their ultimate object the carrying of messages. The real 
thing, and the only thing, for which the customers pay 
is the transmission of messages, whatever may be the 
forms in which the charges are made. In our opinion the 
legislature did not intend to give the board of transpor- 
tation jurisdiction over telephone companies for the pur- 
pose merely of regulating specific charges for messages 
sent. 

It is finally contended that the act of 1897 is amenda- 
tory legislation and as such is violative of section 11, 
article 3, of the constitution, which provides: “No law 
shall be amended unless the new act contains the section 
or sections so amended, and the section or sections so 
amended shall be repealed.” This contention can not be 
sustained. The law is, in substance, an act to regulate 
the rates of express, telephone and telegraph conipanies; 
and it might, with propriety, have been enacted under 
that title. For the accomplishment of the object in view 
it was in the first section provided: “That from and 
after the passage of this act, all companies or persons 
owning, controlling or operating, or that may hereafter 
own, control or operate, a line or lines of express, tele- 
phone or telegraph, whose line or lines is or are, in 
whole or in part, in this state, shall be under the control 
of the board of transportation of this state, who shall 
have the same power to regulate the prices to be charged 
by any company or person or persons owning, control- 
ling or operating any line or lines of express, telephone 
and telegraph, for any services performed by such com- 
pany, person or persons as they may have over railroad. 
companies and other public carriers; and all the powers 
given to said board of transportation over railroads in 
this state by law are hereby declared to be of force 
against corporations, companies or a person or persons 
owning, controlling or operating a line or lines of ex- 
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press, telephone and telegraph, doing business in this 
state, whose line or lines is or are, wholly or in part, in 
this state, so far as the provisions of said act can be made 
applicable to any corporation, company, person or per- 
sons owning, controlling or operating a line or lines of 
express, telephone and telegraph.” The second, and only 
other section, has been already noticed. Clearly the act 
does not profess to do that which is inhibited by the 
constitution. It does not assume to amend the law of 
1887 or any other law; it purports to be, and it is, an 
original and independent statute. The title of the act of 
1887 is: “An act to regulate railroads, prevent unjust 
discrimination, provide for a board of. transportation, 
and define its duties, and repeal articles 5 and 8 of chap-" 
ter 72, entitled ‘Railroads’ of the Revised Statutes and 
all acts and parts of acts in conflict herewith.” This 
legislation had for its object the regulation of railroad 
rates. As a means to that end, a board of transportation 
was created, and its jurisdiction defined. The act of 1897 
relates exclusively to express, telephone and telegraph 
companies, and touches in no way the subject of railroad 
regulation. Indeed, it is quite evident that, if the act of 
1897 had been given the form of an amendment to the 
act of 1887, it could not be regarded as amendatory; for 
it would be neither embraced within the title of the 
earlier statute nor germane to its subject. Since it could 
not be regarded as amendatory legislation, if it had as- 
sumed that character, how can it be said to be amenda- 
tory, while professing to be an original and independent 
measure? It is legislation like that conferring jurisdic- 
tion on county courts in other than probate matters 
(Compiled Statutes, 1899, ch. 20, sec. 2), and like that 
creating the office of county attorney, and providing for 
the prosecution of criminal cases by information instead 
of by indictment. See Code of Criminal Procedure, ch. 
54. It is valid legislation, because it does not modify or 
change in any respect the pre-existing law on the subject 
of railroad regulation, and, therefore, does not offend 
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against the clause of the constitution quoted. If it were 
decided to be invalid, the principle of the decision would 
condemn a very considerable part of our statutory law. 
The question was considered and decided in Pacific Ea- 
press Co. v. Cornell, supra, and with the conclusion there 
reached we are entirely satisfied. Campbell v. Board of 
Pharmacy, 45 N. J. Law, 241; State v. Hibernia U. R. Co., 
47 N. J. Law, 48; People v. Banks, 67 N. Y., 568, and Cur- 
tin v. Barton, 189 N. Y., 505, are instructive precedents 
on this branch of the case. The judgment of the district 
court is 
AFFIRMED. 


Norval, C. J., took no part in above opinion. 
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STATE OF NEBRASKA, EX REL. FRANK T. EMERSON, RE- 
LATOR, V. CHARLES T. DICKINSON, RESPONDENT. 


Firep Marcu 7, 1900. No. 10,965. 


41. Correct Conclusion: Reasons ImMATERIAL. It is immaterial 
whether the court gives a good or a bad reason for its conclu- 
sion. If the court has reached the correct decision, its judg- 
ment will not be disturbed. 


2. Award: Issurs. ‘he relief awarded by a court must respond to 
the issues and be within the case made by the pleadings. 


3. Finding: Prrsonau JUDGMENT: ManpaMus. A finding in an equity 
cause which does not respond to the issues, and which is, at 
plaintiff's instance, treated as, and declared to be, advisory only, 
will not warrant the court in rendering a personal judgment 
against the defendants; and in such case mandamus will not lie 
to compel the court to render a personal judgment in favor of 
the plaintiff on such finding. 


ORIGINAL application for mandamus. Writ denied. 


Joel W. West, for relator, argued that the relator was 
entitled to the writ, citing: Moses, Mandamus, pp. 41, 
51; High, Extraordinary Legal Remedies, par. 235, 236. 
As to the question of appearance conferring jurisdiction: 
Porter v. Chicago & N. W. R. Co., 1 Nebr., 14; Cropsey ». 

52 
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Wiggenhorn, 3 Nebr., 108; Crowell v. Galloway, 3 Nebr., 
215; Hilton v. Bachman, 24 Nebr., 505; Bucklin v. Stickler, 
32 Nebr., 602; Hurlburt v. Palmer, 39 Nebr., 158; South 
Omaha Nat. Bank v. Farmers & Merchants Nat. Bank, 45 
Nebr., 29. 

Counsel for respondent say that, if the court was in 
error in that regard, the error might be corrected by 
error proceedings. However, an analysis of the situation 
disclosed that the error lay back of the refusal to do the 
act which it was sought by the proceeding to command, 
and in such cases, and particularly where the refusal was 
based upon a supposed want of jurisdiction, it had been 
repeatedly held that mandamus was the appropriate 
remedy. See People v. Swift, 59 Mich., 529. 


Hall & McCulloch, contra, argued that, if the findings 
and judgment were error, error proceedings would cor- 
rect, but mandamus proceedings would not reverse, 
citing State v. Nemaha County, 10 Nebr., 32; State v. 
Churchill, 37 Nebr., 702; State v. Laflin, 40 Nebr., 441; 
State v. Holmes, 38 Nebr., 355; State v. Merrell, 43 Nebr., 
AT5. 


SULLIVAN, J. 


This is an application for a mandamus to compel the 
respondent, one of the judges of the fourth judicial dis- 
trict, to render judgment favorable to the relator on 
special findings made in the case of Emerson vy. Stimmel 
et al. pending in the district court of Douglas county. 

The facts which form the basis of our decision are as. 
follows: Frank T. Emerson and Phil Stimmel were the 
sole members of a mercantile partnership which was 
found to be insolvent in January, 1894. The Omaha Na- 
tional Bank and Montgomery, Charlton & Hall had re- 
covered judgments against Mr. Stimmel and had caused 
executions to be levied on the partnership property: To 
prevent a sale under these executions and to secure the 
application of firm assets to the payment of firm debts, 
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Emerson commenced an action against his partner, the 
judgment creditors of the latter, and the sheriff of Doug- 
las county. The prayer of the petition was for an ac- 
counting, for the appointment of a receiver and for an in- 
junction to prevent a sale of the property taken on the 
executions. After issues had been joined, the plaintiff 
asked leave to file a supplemental petition showing that 
the bank and Montgomery, Charlton & Hall had con- 
verted the partnership property taken under their execu- 
tions, and demanding judgment against them for its 
value. This application was denied, and, on the theory 
that the judgment creditors were entitled to a jury trial 
on the question of conversion, the action as to them was 
dismissed. Afterwards a referee was appointed to audit 
claims against the insolvent partnership, to state an ac- 
count between the partners and make a report as to the 
assets of the firm. The referee found that the property 
taken on execution as aforesaid was partnership property, 
that it had been converted by the judgment creditors 
to their own use, and that the causes of action arising out 
of such conversion were firm assets. Thereupon the court, 
at the instance of the plaintiff, appointed a receiver and 
directed him to proceed at once by action, or otherwise, 
to collect all of the partnership assets. Acting in obedi- 
ence to this order, the receiver sued separately the 
Omaha National Bank and Montgomery, Charlton & Halt 
to recover the value of the partnership property alleged 
to have been converted by them. After these suits were 
instituted, the defendants therein, by leave of court, in- 
tervened in the equity case, and asked that the receiver 
be discharged, that certain orders claimed to have been 
collusively made be set aside, and for other relief. Em- 
erson answered the pleadings of the interveners and 
prayed as follows: 

“Wherefore, they pray that the relief asked for by the 
interveners, be denied; that their application for a tem- 
porary injunction be denied. And they further pray that 
the report of the referee on file in this cause as far as it 
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passes upon the claims of creditors of said partnership, 
be established and confirmed, and that the amounts found 
due the several claimants, as therein set forth, be estab- 
lished, aud that said several claimants have judgment for - 
said several respective amounts, and that the report of 
said referee finding as to the assets and the liability of 
the interveners, the Omaha National Bank and Mont- 
gomery, Charlton & Hall be held to be advisory only and 
as affording good and sufficient grounds for the appoint- 
ment of the receiver herein with instructions to sue said 
parties at law for the recovery of said assets. That the 
appointment of the receiver heretofore made herein, be 
established and confirmed, as having been providently 
and properly made, and that the receiver be required and 
directed to proceed with the law actions -now pending 
against the interveners on the law side of this court.” 

On May 26, 1899, the court, on motion of the interven- 
ers, permitted them “to withdraw and dismiss their said 
petition of intervention and answer and cross-petition of 
intervention, without prejudice.” ‘The cause then pro- 
ceeded to trial, and the court, having the report of the 
referee before it, made the following finding: “The court 
further finds that there should be recovered in this suit, 
from the defendant, the Omaha National Bank, the said 
sun. of $85,886.20, and from the defendants, Montgomery, 
Charlton & Hall, the sum of $5,714.00, for the use and 
benefit of the several claimants of the partnership, con- 
sisting of Phil Stimmel and I*rank T. Emerson, and fur- 
ther finds that whereas, Frank A. Agnew, has been duly 
appointed as receiver herein; that it will best conserve 
orderly procedure and the ends of equity that the said 
intervening creditors who have proved their claims as 
set out in this decree, should have and.recover herein 
through the said Frank A. Agnew, receiver, and in his 
name, judgment against the defendant, the Omaha Na- 
tional Bank, for the sum of $85,886.20, and against the ~ 
defendants, Montgomery, Charlton & Hall, for the sum 
of $5,714.00, together with the costs of this action. But 
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in that behalf, the court further finds, that by reason of 
the order of the court, entered May 26th, 1899, by which 
the said defendants, the Omaha National Bank and Mont- 
gomery, Charlton & Hall, had leave to withdraw and dis- 
miss their petition of intervention filed May 4th, 1897, 
and their answer and cross-petition of intervention, filed 
October 7th, 1897, that thereby the court lost jurisdic- 
tion over the said defendants, the Omaha National Bank 
and Montgomery, Charlton & Hall, and thereby lost 
jurisdiction to enter a default and a personal judgment 
against the said defendants, the Omaha National Bank 
and Montgomery, Charlton & Hall, upon. the foregoing 
findings; and that but for want of such jurisdiction, de- 
faults and personal judgments should and ought to be 
entered in favor of the said Frank A. Agnew, receiver 
and against the said defendants and each of them accord- 
ing to the above and foregoing findings; and the motion 
of the plaintiff, in open court for default against said de- 
fendants and for judgment upon and in accordance with 
said and above and foregoing findings, and against the 
defendants, the Omaha National Bank and Montgomery, 
Charlton & Hall is therefore hereby overruled, to which 
the plaintiff excepts, and each of the several intervening 
creditors separately except and the receiver, Frank A. 
Agnew, excepts.” The decree contains, among other 
things, a direction to the receiver to diligently ptosecute 
the law actions which he had commenced and which were 
then pending. 

The contention of the relator is that judgment should 
have been rendered in the equity case against the Omaha 
National Bank and Montgomery, Charlton & Hall, based 
on the finding above quoted; and we are asked in this 
case to set aside the decision of the district court on the 
question of jurisdiction and enter a peremptory command 
for a decree in favor of the receiver. Whether the court 
gave a good or a bad reason for its action is not material. 
If a correct conclusion was reached, the decision must be 
approved regardless of the reason that induced it. Con- 
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ceding that the dismissal filed by the interveners did not 
divest the court of jurisdiction over their persons, we are 
of opinion, nevertheless, that a judgment against them 
grounded on a conversion of partnership assets would 
have been unwarranted and could not be sustained. Such 
a judgment would be entirely outside of any issue tend- 
ered by the petition or any other pleading filed by Emer- 
son in the case. It would be an adjudication upon a mat- 
ter not involved in the suit. It is a rule everywhere 
recognized by courts administering our system of juris- 
prudence that the relief awarded by a court must respond 
to the issues—must be within the case made by the plead- 
ings. See Kitchen Bros. Hotel Co. v. Hammond, 30 Nebr., 
618; Whitney v. Levon, 34 Nebr., 443; Lincoln Nat. Bank v. 
Virgin, 36 Nebr., 735; Rockford Watch Co. v. Manifold, 36 
Nebr., 801; Ross v. Summer, 57 Nebr., 588. It is not enough 
that some portion of the record discloses a right to the - 
relief granted; the right must be shown in the appro- 
priate way. “No judgment,” remarked Danforth, J., in 
Trucsdell v. Sarles, 104 N. Y., 167, “can be given in favor 
of a plaintiff on grounds not stated in his complaint, nor 
relief granted for matters not charged, although they 
may be apparent from some part of the pleadings or evi- 
dence.” Emerson tendered no issue as to the conversion 
of partnership assets. He attempted to do so, but his 
effort in that direction was unsuccessful. The court de- 
nied his application for leave to file a supplemental peti- 
tion, and thus excluded from the case the question which 
counsel now insists has been tried and resolved in re- 
lator’s favor. The findings that the bank and Montgom- 
ery, Charlton & Hall were liable for conversion of part- 
nership assets was treated as advisory only; and of this 
the relator can not justly complain, for it was in accord- 
ance with the prayer of a pleading which he had filed in 
the case, and which he had not withdrawn. The facts 
stated in the finding above set out were not found on the 
trial] of an issue between the relator and the execution 
creditors. There was no such issue to try in the equity 
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cases. The court had previously ordered that the ques- 
tion of conversion be tried and determined in other suits. 
That order had not been rescinded. It was still in force, 
and law actions had been commenced and were pending 
to carry it into effect. The court very clearly did not in- 
tend to make a finding that would have any binding force 
as to the bank and Montgomery, Charlton & Hall; and 
had judgment been rendered against them on that find- 
ing, it would, under the circumstances, be the obvious 
duty of this court, in a direct proceeding, to set it aside. 
Admitting relator’s contention in regard to personal ju- 
risdiction, the writ should be, and it is, denied. 


WRIT DENIED. 


H. W. Rocrers & BROTHER v. JOHN T. MARRIOTT. 
FiteD Marcu 7, 1900. No. 9,140. 


1. Wagering Contract: Pusiic Policy: Bona FIDEs. In a transaction, 
involving the alleged purchase of wheat upon the Chicago board 
of trade, which is challenged as a wagering contract and void 
as being contrary to public policy, the true test is whether there 
was in the minds of the parties to the transaction an intention 
in good faith to purchase the property, and to secure a bona fide 
transfer and actual delivery thereof to the purchaser. 


2. Valid Contract: Possession oF SELLER: FuTuRE DELIVERY. A valid 
contract for the future delivery of wheat, even though not in 
the possession of the seller, may be entered into, and such con- 
tract would be upon the same plane as any other legal obliga- 
tion for the sale and delivery of any species of personal prop- 
erty. 


3. 


: Goop Faitu OF ONE PARTY: GENUINE TRANSFER. Where 
such a contract is entered into by one of the parties thereto 
in good faith, the same would be valid and binding, even though 
the other party to the contraet entered into it with no inten- 
tion to effect a genuine transfer of the property, and merely 
as a gambling transaction and speculative venture on the fliuc- 
tuation in the price of the commodity nominally dealt in. 


4, Controversy between Principal and Agent: GAMBLING PURCHASES. 
In a controversy between a principal and his agents, acting as 
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commission merchants or brokers, in a transaction involving an 
alleged purchase of grain for future delivery, the question is 
whether the intention was that the principal should become 
the actual buyer of grain through the agency of the commission 
merchants, or whether they expressly or impliedly agreed to 
act as the principal’s agent in gambling purchases of grain, 
which the principal had no intention of receiving. 


5. Bad Faith of Principal. If the transaction was a gambling one on 
the principal’s part, and known to be such by those acting for 
him, and the services and advances which constitute the cause 
of action were made and rendered in carrying it into effect, the 
agent can not recover therefor. 


6. Agreement in Testimony: Bur One ConcLusion. Where the evi- 
dence in the case is neither conflicting nor contradictory, and 
it is not of such a nature as to warrant different conclusions 
by reasonable men, and but one rational conclusion can be 
drawn therefrom, it becomes proper for a trial judge to treat 
the case as having been resolved into questions of law, and to 
suitably instruct the jury acccordingly. 


7, Evidence Examined. Evidence examined, and held that the only 
conclusion to be reached from the plaintiff’s evidence is that the 
contract was based on a wagering transaction, and that there 
was, in fact, no intention on the part of the parties to engage 
in a bona fide purchase to be followed by an actual delivery of 
the commodity in which they nominally dealt, and that such 
transaction was a gambling venture and speculation in the 
fluctuation in the price of wheat in the markets, and is void as 
being contrary to public policy. 


Error from the district court of Dixon county. Tried 
below before Evans, J. Affirmed. 


0. E. M artin, for plaintiff in error: 


Was the evidence sufficient to make a prima facie case 
in favor of the plaintiffs on the issues joined? The board 
of trade of Chicago was a voluntary corporation, organ- 
ized under state charter, its members being business men 
interested in handling grain and provisions. The members 
handled ninety-nine per cent of the grain that came to 
the Chicago market. Among the purposes and objects 
of the board of trade were the following: To establish 
values for commercial articles therein dealt in, and to 
find and distribute commercial information and to secure 


VOL. 59] JANUARY TERM, 1900. T6L 
Rogers y. Marriott. 


for its members benefits by co-operation in their pursuit 
of the grain business. See deposition, p. 22. There pre- 
vails among the members of the board of trade a univer- 
sal custom with regard to the putting up of margins in 
the hands of commission merchants by non-members of 
the board, who buy or sell property through members of 
the board. The custom is well known and absolute. Ev- - 
erybody is expected to put up a margin, which consists 
of a certain amount of money to protect a contract to the 
extent of the money deposited as such margin against a 
rise or fall in the market. See deposition, 19. Persons 
who dealt in a market were presumed to know of and deal 
with reference to the customs of the market. See Bailey 
v. Bensley, 87 Ill., 556, and quthorities cited on p. 559; 
Cothran v. Ellis, 107 Tl., 418. 

Contracts made in good faith for the future delivery of 
grain or other commodity, at some time in the future, 
were not prohibited either by the common law or the stat- 
ute. See Wolcott v. Heath, 78 Ill., 483; Pixley v. Boynton, 
79 Ill., 351; Logan v. Musick, 81 Il1., 415. In the last case 
cited the examination showed, as the correspondence 
showed in this case, that actual grain was purchased and 
it showed it no more conclusively than was the fact shown 
in the case at bar. To the same effect was Irwin v. Wil- 
liar, 110 U. 8., 499, in which numerous cases were cited 
from the leading states of our Union. They were all to 
the same effect, that contracts for the purchase or sale of 
grain or other commodities to be delivered in the future, 
if bona fide, were valid and would be enforced by the 
courts. 

When the defendant failed to put up margins in ac- 
cordance with the custom of the board of trade, as re- 
peatedly promised by him, the plaintiffs had the right, 
under the rules of the board of trade, to sell the grain pur- 
chased for the defendant, at the market price, and hold 
the defendant for the loss. See Moeller v. McLagan, 60 
Iil., 317. 
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John B. Barnes, M. D. Tyler and Alfred E. Barnes, con- 
tra: 


Throughout the whole history of the pretended trans- 
actions no money was ever demanded for anything ex- 
cept as margins. There was no pretense of demanding it 
for anything else. No grain was transferred. No ware- 
house receipt for any grain was ever given or received 
by any one. In fact the whole transaction was conclu- 
sively shown to be a speculation on the rise and fall of 
the price of wheat on the board of trade. This was, there- 
fore, a gambling contract and void as against public 
policy. See Sprague v. Warren, 26 Nebr., 326; Watte ». 
Wickersham, 27 Nebr., 457; First Nat. Bank v. Oskaloosa 
Packing Co., 23 N. W. Rep. ‘[Ia.], 255; Gregory v. Wattowa, 
58 Ia., 711; Murray v. Ocheltree, 59 Ia., 435; Pixley v. Boyn- 
ton, 79 Ill., 351; Logan v. Musick, 81 Il, 415; Corbett v. 
Underwood, 83 Tll., 8324; Bigelow v. Benedict, 70 N. Y., 202. 

The plaintiff’s own evidence brought this case clearly 
within the rule established in the above cases, and the 
judgment must be affirmed. The cases cited by counsel 
for the plaintiff were not in point. An examination of 
them showed that there was in all of them an actual sale 
of grain, actually existing and stored in warehouses, for 
which warehouse receipts were given and accepted. 


HOLCOMB, J. 


As ground for recovery the plaintiffs in their petition 
state, in substance, that the defendant is indebted to 
them in the sum of $1,446.25 on account of the purchase 
at the request of the defendant of 20,000 bushels of wheat 
on the market in Chicago, Illinois, and a subsequent sale 
thereof made on defendant’s account at a less price per 
bushel. The amount sued for was the difference in the 
buying and selling price less $222.50, which defendant 
had to his credit with plaintiff, the whole or a part thereof 
growing out of prior transactions in the wheat pit on the 
Chicago board of trade. 
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The defendant, answering, in substance, alleged that 
the plaintiffs were commission merchants in Chicago and 
dealt and traded in what are known as options on 
*change, by buying and selling in market on ’change for 
future delivery, when, in fact, no delivery was ever made 
or intended or demanded, and no grain was bought or 
sold or intended to be; that the whole transaction was a 
venture and speculation on margins depending for profits 
or loss on fluctuations of the market, and a purely ficti- 
tious and gambling transaction, without consideration; 
that the account sued upon is claimed for loss in so trad- 
ing in options, was without consideration, wholly void, as 
plaintiffs well knew, and in violation of law and contrary 
to public policy. From the foregoing a clear conception 
is gained of the issues involved and upon which the case 
went to trial. 

Upon the submission of plaintiffs’ evidence, the defend- 
. ant moved the court to instruct the jury to return a ver- 
dict for the defendant upon the ground, among others, 
“that the testimony of the plaintiffs introduced in this 
case fails to make out a case or support a judgment in 
their favor, but on the contrary shows beyond all question 
that the transaction upon which the suit is brought and 
upon which such testimony is based was a dealing in 
margins on the board of trade in the city of Chicago, and 
is a gambling contract and absolutely void, and is against 
public policy.” The motion was sustained, and the jury 
peremptorily instructed to return a verdict in favor of 
the defendant, which was done, and a judgment in his 
favor rendered on the verdict. From this judgment plain- 
tiffs prosecute error proceedings in this court. 

While some other questions are presented by the rec- 
ord, as we view the case, it is proper, and necessary only, 
to notice the ruling of the trial judge on defendant’s mo- 
tion to pereiuptorily instruct the jury to return a verdict 
in his favor, and we shall therefore confine our consid- 
eration of the case to the one question mentioned. It is 
for us to.determine only whether, under the evidence, the 
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peremptory instruction given was justified, or, in other 
words, whether the evidence introduced by plaintiffs 
‘would sustain a verdict if rendered in their favor. 

The only evidence submitted was in the form of depo- 
sitions, and consisted of the testimony of one of the plain- 
tiffs, including the telegraphic and written correspond- 
ence which passed between the parties to the action and 
relating to the transactions out of which the suit grew, 
and the testimony of one other witness, a member of the 
board of trade, who testified to certain customs thereon 
prevailing and the meaning of certain words used on the 
board of trade, such as “options,” a “put” or a “call.” 

In the deposition of the plaintiff, after identifying a 
series of letters and telegrams passing between the par- 
ties and testifying in relation to them, the witness was 
asked to state how he arrived at the amount due, to which 
he replied: 

“As before stated, at the time we made the purchase 
of the 10,000 bushels of wheat, Mr. Marriott [the de- 
fendant] had to his credit on our books the sum of 
$218.89. On the first of March we find that he was enti- 
tled to a credit of $3.61 for an error made in an account 
of sale, which we had sent him prior to this time—that, 
with the $218.89, gave him a credit on our books of 
$222.50. The money that we obtained on the sale of his 
20,000 bushels of wheat amounted to the sum of $1,643.75 
less than we paid for the wheat, which we charged to his 
account. We also charged to his account $25—being for 
commissions upon this transaction. We then deducted 
the credit from the debit, which shows a balance as per 
account herewith, of $1,446.25 due us on the 18th of 
March, 1892.” 

Other questions to, and answers by, this witness were 
as follows: 

“Q. State whether or not these purchases of four 5,000 
bushel lots of wheat were actual purchases of grain? 

“A. They were. 

“Q. And for Marriott’s account, were they? 

“A. Yes. 
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“Q. Is there any custom on the béard of trade with re- 
gard to keeping margins in the hands of commission mer- 
chants by persons who are not members of the board 
and who make purchases or sales through members of 
the board? 

“A. It is customary to require a margin of money on 
transactions made by board to protect commission mer- 
chants from loss by the decline or advance in the market. 

“Q. The defendant says in his answer that your firm 
on the 26th day of February and the 17th day of March, 
1892, dealt and traded in what are known as options, on 
*change in Chicago, in grain by selling and buying in the 
market in Chicago for future delivery, in the firm name 
of H. W. Rogers & Bro., when, in fact, no delivery was 
ever made or intended or demanded and no grain was 
bought or sold or intended to be—I will ask you whether 
or not this paragraph of the answer which I have just 
read is true, with reference to the transactions about 
which you testified yesterday? 

“A. It is not. 

*“Q. Does your firm deal in options? 

“A. It does not—it is not permitted on the board of 
trade. , 

“Q. What is an option? 

“A. An option is a privilege whereby the purchaser 
for a consideration paid is entitled within a specified time 
to call upon the seller or not as he elects for grain, stocks 
or whatever the trade is for at an agreed price, deliver- 
able to him at once or at some future date, usually at 
some future date. 

“Q. State whether or not the ‘caueacl on such as you 
have just described are permitted on the board of trade. 

“A. That sort of a trade is gambling under the laws of 
the state of Illinois and is forbidden by the board of trade, 
nor has it been permitted on the board of trade since the 
law was enacted over twenty years ago,—if, indeed, it 
was ever recognized. 

“Q. Did the transactions that you had with Marriott 
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partake of the nature of such transactions as you have 
just described? 

“A. No, sir, not in the least. 

“Q. Is it true, as stated in his answer, that no delivery 
was ever made or intended or demanded and no grain was 
bought or sold or intended to be, in either of these trans- 
actions which you testified about yesterday? 

“A. My answer to that is, it is not true, but utterly 
false, except that the wheat was not actually delivered, 
but it would have been delivered to us and paid for, if 
Mr. Marriott had kept a margin with us against loss. It 
was sold before maturity of the contracts and was settled 
under the rules and regulations of the board of trade. 

“Q. The answer of defendant further states that the 
whole transaction was a venture and speculation on mar- 
gins depending for a profit or loss on fluctuations of the 
market, and was a fictitious and gambling transaction— 
state whether or not these purchases of 20,000 bushels of 
wheat were fictitious and gambling transactions? 

“A. Not in the least. 

“Q. Neither fictitious nor eemuniney 

“A. No, sir. 

“Q. State whether or not there was any option about 
these purchases of 20,000 bushels of wheat, except as to 
the time of delivery. 

“A, That was all the option there was about that, and 
that was a limited option. 

“Q. What was the option? 

“A. The option was that the party might deliver the 
wheat any day between the first and last days of May, 
1892. 

“Q. He could select his date? 

“A, He could select his date and the buyer would be 
obliged to take the grain. 

“Q. Is it true that your firm did not intend to take and 
receive the 20,000 bushels of grain which you bought, as 
you stated yesterday? 

“A. It is not. 
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“Q. What was your intention at the time you made 
these purchases? 

“A. Our intention was to take and pay for the grain 
when it would be delivered. 

“Q. Were all these real purchases? 

“A, They were real and bona fide purchases of wheat. 

“Q. And by reason of these purchases your firm has 
been compelled to pay out this amount of money on Mr. 
Marriott’s accouut, to-wit, $1,643.75? 

_ “A. Yes, sir.” 

We have quoted at length from the testimony of plain- 
tiff as to his version of the transaction under considera- 
tion. With respect to it, we may say that it is regarded by 
us as being for the most part conclusions of the witness 
rather than testimony of positive acts or of things done 
and said which more certainly establish the true nature 
and character of the transaction, and that such testimony 
must be taken in connection with, and weighed in the 
light of, the antecedent transactions, which must after 
all determine the truth or falsity of the answer, of the 
defendant. . 

A large number of telegrams and letters passed be- 
tween the parties with reference to the nominal purchases 
of wheat, which, with the sale thereof, furnish the basis 
for plaintiffs’ action. It is only necessary to consider a 
few of these, from which a satisfactory deduction can be 
arrived at as to the nature of the relations existing be- 
tween the plaintiffs and defendant. It is proper to say, 
first, that, from all the written evidence in the case, it is 
nade to appear that, prior to the transactions at present 
under consideration, the plaintiffs had in form purchased, 
and sold at an advance over the purchase price, a lot of 
. wheat for account of the defendant, the gain or profit 
of such transaction being placed to the defendant’s credit 
in the account herein sued on. 

We copy the following report of the plaintiff as to the 
purchases of the wheat referred to: 


768 NEBRASKA REPORTS. [Vot. 59 


Rogers v. Marriott. 


_ CHicaaco, Feb. 9, 1892. 

“J.T. Marriott, Hsq., Wakefield, Neb.: We herewith con- 

firm the following trades made for your account and risk 

today, upon condition that we shall have the right to 

. Close these purchases or sales at our discretion, whenever 

the usual margin, or such margin as has been agreed 
upon, is not kept good: 

Quantity. Price. 


Property. Time of delivery. 


Bought 5000 No. 2 Wheat 


893 May 


“A. W. Rocurs & Bro.” 


On February 12 plaintiff received a telegram in cipher 
from defendant, which witness interpreted as follows: 

“If market rallies to 92, sell out my long No. 2 spring 
wheat. If market breaks to about 88, buy for my account 
five thousand, then sell out my long wheat about 90; and 
then if market breaks to about 88, buy for my account 
ten thousand May wheat.” 

‘“On the 15th of February, ’92,” says the witness, “T 
sold his five thousand bushels of long wheat at 91%.” 

“Q. What is the meaning of the word ‘long’ in board of 
trade circles? 

“A, It means property bought.” 

The report of the sale was made by wire and also by 
letter. It appears that the defendant made $100 on the 
foregoing transaction. 

February 20, 1892, defendant wired plaintiff as follows: 
“Buy at about 934, ten thousand May-—2 spring wheat; 
then keep on buying ten thousand for one cent decline or 
advance.” : 

Under this order, ten thousand bushels of wheat for 
May delivery were purchased, and the defendant was 
asked by letter to make further remittance for margins. 
Says the plaintiff: “You will readily see that the amount 
of money which you have to your credit, $218.89, is a very 
small margin even for 10,000 bushels, and as the market 
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is very active nowadays, it would be altogether inade- 
quate as margin on your further orders.” 

On I*ebruary 26 another cipher dispatch from defend- 
ant was received by plaintiffs, reading, when interpreted, 
as follows: 

“Buy at about 92—10,000 May No. 2 wheat. Then sell 
out my long No. 2 wheat about 934 cents.” 

Says the plaintiff: “In pursuance of that telegraphic 
order we purchased five thousand bushels of No. 2 spring 
wheat to be delivered in May, 1892, at 923 cents per 
bushel and five thousand more at 92 cents per bushel for 
the same delivery, and both for the account of John T. 
Marriott.” 

The plaintiffs, in reporting the above purchases to the 
defendant, say: “We purchased for your account 5000 
May at 92 and 5000 at 924 and wired you asking you to 
remit us $500. Up to the present writing we have received 
no reply. The market closed fairly steady but not strong, 
and while we sincerely hope we may be able to get the 
price you mention, the prospects are a little faint at pres- 
ent.” 

It is not amiss to note here that both parties were con- 
templating selling the “trades,” as these transactions are 
termed, as soon as the condition of the market would per- 
mit of a profit being realized, and that there is not in any 
of the communications the remotest suggestion or infer- 
ence of an actual delivery at any time or of any intention 
of an actual transfer of wheat to the defendant. 

After the purchase of the 20,000 bushels of wheat for 
May delivery, as hereinbefore narrated, much correspond- 
ence passed between the parties as to the state of the 
market, its decline, and the cause therefor, interspersed 
with much urgent solicitation and expostulation on the 
part of the plaintiffs for remittances from defendant for 
“margins,” and with equal earnestness and surpassing in- 
genuity on the part of the defendant delaying, upon one 
pretext or another, a compliance with such demands, 
until finally the climax was reached, and the defendant’s 

53 
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“trades” closed out at a decline in the market price equal 
to the amount sued for, plus the sum of the defendant’s 
credit on the books of the plaintiff. It will avail nothing 
to pursue this correspondence with minuteness. 

On February 20, the plaintiff writes: “At tonight’s 
market 904 your margin is all exhausted and $331.00 be- 
sides. We are not in a position to margin your trades 
for you hence we call. * * * The bears appear to have 
control of the mkt. at present and will undoubtedly force 
prices lower next week as everything appears to favor 
them at present.” 

On February 29 the plaintiff writes the defendant, in 
part, as follows: “Weare in receipt of your favor of 26th 
which came late Saturday night, and while we think the 
market may react, possibly enough to let you out, we have 
not got as much confidence as you appear to have, and 
we wish you would advise us at once of the remittance 
or shipment to protect,us on this deal.” 

On March 7 plaintiffs write: “The wheat market has 
declined again today and your trades are about $800.00 
behind tonight. Now we can not carry this property 
much farther and may have to sell it the first thing in the 
morning.” 

In none of the communications between the parties to 
the suit does it appear that there was any intention of 
making an actual transfer of wheat, the commodity al- 
leged to have been bought. There is an entire absence of 
any fact or circumstance tending to show that the de- 
fendant was desirous of having delivered to him, or to 
any one for him, any wheat during the month of May, or 
at any other time. Not a word is said as to an intended 
delivery of wheat at any time, place or to any person. 
The word “wheat” and “May delivery” are evidently used 
only for the purpose of identifying the commodity and 
the price of that commodity at a fixed time upon which 
the speculative venture is based. No wheat is in sight. 
No wheat is referred to, except in general terms as above 
mentioned. No warehouse receipts, or any evidence of 
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a similar nature, are anywhere existent, or alluded to, 
disclosing an intention to buy or sell the property itself 
rather than to speculate in its market value. Nothing is 
asked for by the plaintiffs from the defendant except 
margins to protect them against loss by reason of a fall-’ 
ing market. They appear to be in nowise concerned as 
to the intention or ability of the defendant to receive or 
pay for the commodity at the time it is deliverable. It is 
entirely within the bounds of a proper discussion of the 
case to say that it is firmly established by the evidence, 
and that it was well known to the plaintiffs that the de- 
fendant was scarcely able financially to comply with their 
demands for margins on a slight decline in the market; 
and it appears that he could not do even that. To enter- 
tain the belief that he was able to pay, at the current 
price, for 20,000 bushels of wheat, is simply preposterous. 
It logically follows, and the conviction is overwhelming, 
that no actual delivery of wheat was ever intended or 
contemplated by either party. It isa matter of common 
knowledge that many million bushels of wheat are annu- 
ally in form bought and sold npon the Chicago board of 
trade which are not in existence, never change hands and 
are never intended to. That such trades are mere spec- 
ulations in the fluctuations of the market price of the 
commodity referred to, is a self-evident truth. Perhaps 
not one per cent of the purchases and sales of wheat upon 
*change represent bona fide transactions and actual de- 
livery of the property itself. he writer, however, pro- 
fesses no accurate or definite knowledge of the ratio of 
“paper trades” to the transactious involving actual and 
genuine sale and delivery of such commodity. Clearly, 
the transactions representing bona fide sales, with the in- 
tention of actual delivery of the thing purchased, are but 
a small part of the sum total, and the most natural and 
probable inference would be that any one of the many 
transactions constantly occurring would fall within the 
category of speculative ventures, and are in fact wagering 
contracts. 
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Nothing appears in the evidence as to the rules of the 
board of trade for the settlement of these contracts for 
the purchase and sale of the different commodities 
thereon dealt in as between the members thereof; nor do 
we deem such evidence essential for a proper disposition 
of this case. We have to do here more with the relations 
between the plaintiffs and the defendant with respect to 
the transactions and attendant circumstances connected 
with this suit. 

We apprehend the true test, in a controversy similar 
to the one under consideration, is whether there was in 
the minds of the parties to the transaction—that is, the 
plaintiffs and the defendant—an intention, in good faith 
to purchase the property, in form bought, and to secure a 
bona fide transfer and actual delivery thereof to the pur- 
chaser. It is not to be doubted that a valid contract for 
the future delivery of wheat, even though not in the pos- 
session of the seller, may be entered into, and such con- 
tract would be upon the same plane and as valid and bind- 
ing as any other legal obligation for the sale and delivery 
of any species of personal property. Nor do we question 
the soundness of the proposition that, where such a con- 
tract is entered into by one of the parties thereto in good 
faith, the same would be valid and binding, even though 
the other party to the contract entered into it with no 
intention to effect a genuine transfer of property, but 
merely as a gambling transaction and speculative venture 
on the fluctuation of the price of the commodity nomin- 
ally dealt in. See Pisley v. Boynton, 79 Tll., 351; Wolcott 
v. Heath, T8 ILL, 438. 

We are not to overlook the fact that the present litiga- 
tion is between the plaintiffs, acting as brokers, and the 
defendant, who, so far as the alleged purchase of the 
grain mentioned is concerned, was their undisclosed prin- 
cipal; and while the rules, general to all contracts be- 
tween principals for purchase and sale of personal prop- 
erty challenged as wagering contracts, obtain here, yet 
there exist some distinguishing features where the con- 
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troversy is between an agent and his principal regarding 
the same transaction. 

There is nothing disclosed by the evidence as to the 
party or parties from whom the nominal purchase of 
wheat was made, nor does it appear that any third party, 
in any way, enters into the transaction. Nor are we able 
to shut our eyes to the obvious conclusion that the pur- 
chases were made upon ’change on the Chicago board of 
trade upon the general offerings to sell and buy at the 
market quotations prevailing on the day the purchases 
are supposed to have been made, and entirely without 
reference to the commodity itself, or to the actual deliv- 
ery of the property purchased. 

As affecting the liability of the principal to his agent 
in a transaction of the kind under consideration, the fol- 
lowing statement of law to a jury by a presiding judge in 
Pennsylvania, which was afterwards approved by the 
supreme court of that state and reported in the case of 
Fareira v. Gabell, 89 Pa., 91, seems well in point, and we 
can do no better than quote in full that part of the charge 
referring to the subject: “A like question arises for the 
consideration of the jury in this case—that is to say, 
whether the intention was that the defendant should be- 
come an actual buyer and vendor of stocks through the 
agency of the plaintiff, or whether the plaintiff expressly 
or impliedly agreed to act as the defendant’s agent in 
gambling sales and purchases of stocks, which the de- 
fendant had not the means to deliver, and which it was no 
part of his intention to receive. If the jury find that the 
transaction was a gambling one on Gabell’s part [the 
principal], and known to be such by Fareira [the broker], 
and that the services and advances which constitute the 
cause of action were made and rendered in carrying it 
into effect, their verdict should be for the defendant; and 
it does not necessarily vary the legal aspect of the case, 
that some, or the greater number of the persons with 
whom TFareira dealt, on Gabell’s account, were actual 
buyers and sellers, and did not intend to gamble; al- 
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though, if such be the fact, it may be taken into view by 
the jury in determining the true nature of the contract 
as between Gabell and Fareira. * * * Tam clearly of 
opinion that one who should undertake to make a bet or 
wager for another, and advance the money staked, would 
have no right of action against his principal in the event 
of loss; and I can see no difference between such a case 
and that of an agent who renders services and expends 
money in conducting any other gambling operation.” 

Bluntly stated, the only rational conclusion to be 
reached from the evidence in this case is, that in the 
transactions hereinbefore set forth it was not the inten- 
tion of the defendant, in fact and truth, to purchase for 
actual transfer and delivery the wheat nominally bought 
on his account, but to engage in a wagering venture for 
speculative purposes on the rise and fall of the market, 
and the plaintiffs were of necessity, from the circum- 
stances of the case, in privity with him and had facts 
before them to be abundantly advised of his gambling 
intentions, and any contract, express or implied, grow- 
ing out of such transactions is void as against public 
policy and public morals. 

Lord Mansfield, in the case of Holman v. Johnson, 
1 Cowp., 348, commenting on the subject, tersely says: 
“The objection, that a contract is immoral or illegal as 
between plaintiff and defendant, sounds at all times very 
ill in the mouth of defendant. It is not for his sake, 
however, that the objection is ever allowed; but it is 
founded in general principles of policy, which the defend- 
ant has the advantage of, contrary to the real justice, as 
between him and the plaintiff, by accident, if I may so 
say. The principle of public policy is this: ex dolo malo 
non oritur actio—[from fraud a right of action does not 
arise]. No court will lend its aid to a man who founds 
his cause of action upon an immoral or illegal act. If, 
from the plaintiff’s own stating or otherwise, the cause 
of action appears to arise ex tw pi causa [from a bad 
cause], or the transgression of a positive law of this 
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country, there the court says he has no right to be 
_assisted.” 

In Rudolf v. Winters, 7 Nebr., 128, Chief Justice GANTY, 
speaking of similar matters, says: “It is very clear that 
such a gambling contract is contra bonos mores and 
against public policy; and the doctrine is well settled, 
that whenever a contract is founded on an illegal trans- 
action, or grows out of an illegal act, or is so connected 
with it as to be inseparable from it, the law will not 
sanction it. * * * It may be said that it has become 
an axiom in the law, that when a claim is bottomed on 
an immoral and illegal transaction, no right whatever 
can be founded upon such contract which the law will 
sanction or the courts maintain.” 

In Sprague v. Warren, 26 Nebr., 335, Justice MAXWELL, 
in writing the opinion for the majority of the court, says: 
“Real contracts for the delivery of property at a future 
time will be sustained, because parties then deal with 
actual property. Where, however, there was no inten- 
tion to deliver the property, but simply to pay the 
difference betWeen the contract price and the price on 
the day agreed upon, the contract will not be enforced, 
as in fact it is a mere wager. It is the duty of courts 
and juries, therefore, to scrutinize these time contracts 
yery closely, and see whether they were really intended 
by the parties as contracts for the purchase and delivery 
of the property.” 

“Neither,” says Judge MAXWELL, “will it do to attach 
too much importance to the form of the instrument, for 
it is always possible for the parties to conceal the true 
nature of the transaction by complying with the outward 
forms of the law. It is the duty of the courts, therefore, 
where the validity of the contract is challenged, to re- 
ceive evidence outside of the words of the contract, and 
examine the facts and circumstances which attended the 
making of it, in order to ascertain, if possible, whether 
it was intended as a bona fide transaction for the purchase 
and delivery of the property, or merely colorable.” Fur- 
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ther in the same case it is said: “The case has all the 
ear-marks of a gambling transaction, and it devolves _ 
upon the defendants in error to show that the purchase 
of the grain was bona fide, and for actual delivery.” See, 
also, Watie v. Wickersham, 27 Nebr., 457. 

In this case, the testimony was neither conflicting nor 
contradictory, except, perhaps, in so far as the parol 
testimony of the plaintiff may be inconsistent with the 
letters and telegrams passing between the parties and 
which constitute the contract between them and deter- 
mine the nature thereof. It is largely a matter of con- 
struction of the evidence, its legal effect to be deduced 
and given force and effect. If from it but one rational 
conclusion can be drawn, if it is not of such a nature to 
warrant different conclusions by reasonable men, then 
it becomes entirely proper for the trial judge to treat 
the case as having been resolved into questions of law, 
and to suitably instruct the jury accordingly. See Dehn- 
ing v. Detroit Bridge & Iron Works, 46 Nebr., 556; 
Woolsey v. Chicago, B. & Q. KR. Co., 39 Nebr, 798; Omaha 
St. R. Co. v. Craig, 89 Nebr., 601. : 

We are irresistibly drawn to to the conclusion, from 
plaintiff’s own evidence, that the contract was based on 
a wagering transaction; that there was, in fact, no in- 
tention on’ the part of the parties to this suit to engage 
in a bona fide purchase to be followed by an actual deliv- 
ery of the commodity in which they nominally dealt, and 
that such transaction was a gambling venture and specu- 
lation in the fluctuation in the price of wheat in the 
markets, and the same is therefore void and non- 
enforceable in the courts of justice, as being contrary 
to public policy. The ruling of the lower court com- 
plained of is right, and is, therefore 


AFFIRMED. 
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J. B. ALFREE MANUFACTURING COMPANY v. Henry R. 
GRAPE. 


. 


FILED Marcy 7, 1900. No. 9,148. 


1. Breach of Contract: PrtiTion. Petition examined, and held to 
state a cause of action for damages for breach of contract for 
non-performance and failure to comply with its terms, and held 
that it does not contain essential averments necessary in order 
to construe it as a petition for a rescission of the contract and 
recovery of the consideration paid. 


2. Instructions. Instructions set out in the opinion give action a 
double aspect, one for damages for breach of contract, and the 
other for a rescission thereof and the recovery of the purchase 
priee. Held, That an action will not lie to recover damages be- 
cause the machinery was not as good as represented, and, at 
the same time, recover the price of it by rescinding the con- ~ 
tract. The two remedies are inconsistent and repugnant and 
can not be joined or blended. 


3. Pleading: Rescission or Contract. A pleading for rescission of 
a contract for a breach in its conditions must allege the ground 
upon which a right to rescind is based—an offer to rescind with- 
out unnecessary delay by a tender of the property received, 
with a request for a return of the consideration. The offer to 
return the property must be continuous, and kept good by a 
proper averment to that effect. 


4, Rescission of Contract: In Toro: Sratu Quo. A contract can not 
be rescinded in part and a part remain executed. If rescinded 
at all, it must be in toto, and the parties thereto placed in statu 
quo so far as the circumstances will permit. 


5. Instructions. Instructions which bring into the case questions 
foreign to the issues as raised by the pleadings, and which are 
calculated to mislead the jury, are prejudicial error, calling for 
a reversal of the judgment, 


ERRor from the district court of Dixon county. Tried 
below before EVANS, J. Reversed. 


William EH. Gantt, for plaintiff in error. 


J. J. McCarthy, John V. Morgan, 8S. G. Hutchinson and 
John C. Watson, contra, argued that the exceptions by 
the plaintiff in error to the instructions given by the 
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court at the request of the defendant in error were so 
indefinite that they could not be considered by this court. 
The exception of the defendant below to plaintiff’s in- 
structions was as follows: “Instructions requested by 
the plaintiff and given by the judge, to all of which the 
defendant duly excepts.” See transcript, 16. This ex- 
ception was made at the commencement of the instruc- 
tions, as shown by the transcript. It had long been 
a settled rule of this court that a general exception to 
the charge to the jury was unavailing, unless the entire 
charge was erroneous. See Redman v. Voss, 46 Nebr., 512; 
City of Omaha v. McGavock, 47 Nebr., 313. Exceptions 
should be taken separately to instructions, and not en 
masse. See Blue Valley Lumber Oo. v. Smith, 48 Nebr., 293. 


Houcoms, J. 


In the district court the plaintiff, defendant in error, 
in his petition alleged substantially that on August 8, 
1891, he was desirous of erecting a cereal mill, and en- 
tered into a contract in writing with the defendant, 
plaintiff in error, whereby defendant agreed to furnish, 
set up and put into successful operation in plaintift’s 
mill-building the machinery necessary to the successful 
operation of the said cereal mill, all machinery and 
material to be first-class, etc., for the sum of $4,500, pay- 
able one-half on shipment of machinery, and the balance 
after six days’ successful operation, provided the mill 
did not fail to perform the following guarantee: “We 
guarantee this cereal mill to have a capacity of 50 bus. 

per hour, and to manufacture all grades of corn goods, 
flake goods and buckwheat flour, equal in quality to any 
samples you may produce from same grade of grain.” 
That afterwards, at the special instance and request of 
the defendant, and upon the express promise to pay the 
sum of six per cent as interest thereon, the plaintiff 
advanced to and paid the defendant upon the said con- 
tract price, relying on the said contract and the several 
promises of the defendant, the sum of $3,500 in cash; and 


. 
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while the defendant was putting in the machinery called 
for by the contract, the plaintiff paid and advanced to 
the said defendant, at his special instance and request, 
the further sum of $425 in labor, material, etc.; that the 
defendant did not comply with the said contract; that 
the machinery purchased was and is entirely worthless 
for the purposes specified, and will not perform the work 
desired and agreed upon; that the plaintiff has repeatedly 
demanded of the defendant that it comply with its agree- 
nent and make the machinery conform to said contract, 
but the defendant refuses to comply with the terms of 
said agreenient, and refuses and neglects to conform to 
the same, to the damage of the plaintiff in the sum of 
$4,000, for which judgment is prayed, with interest at 
seven per cent from August 31, 1891, and costs of action. 

The answer, after generally denying the allegations 
of the petition, pleads full performance of the terms of 
the contract, and by way of cross-petition states that 
there is due it, under the terms of the contract, a balance 
of $823, for which, with interest, judgment is asked. 

The reply consists of a general denial. 

After the issues were formed, a trial was had to the 
court and a jury, the jury returning a verdict for the 
plaintiff in the sum of $5,118. 

The plaintiff fited a remittitur for the sum of $118, and 
judgment was rendered on the verdict fon the sum of 
$5,000 and costs of suit. 

The errors assigned as grounds for reversal are very 
numerous, being some sixty-eight in number, none of 
which are presented with clearness and precision, and 
all seemingly are regarded as equally important, special 
or extended consideration being given to none. An ex- 
amination of the voluminous record convinces us that 
it is all-sufficient to notice but two of the assignments 
of error, and these relate to the instructions of the court, 
_and to which exceptions were properly taken: and pre- 
served in this court, 
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The sixth instruction given by the court on its own 
motion is as follows: 

“The jury will first inquire if the defendant company 
has complied with the terms of its contract with the 
plaintiff, that is, has there been a breach of the contract? 
and if you find for the plaintiff on this point you are 
instructed, as a matter of law, that the true rule of 
damages in this case is the difference between the value 
of the machinery furnished and what it would cost to 
replace the same with such as was demanded by the 
contract and in accordance with the terms thereof, unless 
you find that the plaintiff has by reason of the breach 
of said contract on the defendant’s part rescinded said 
contract.” 

Following is the tenth instruction: 

“The jury are instructed that there is no time men- 
tioned in the contract in which the defendant was to 
comply with its terms and fulfill the guaranties in said 
contract contained, and you are instructed that under 
the Jaw the defendant would be allowed a reasonable 
time in which to erect such mill and make such changes 
in the machinery and appliances and the proper placing 
of the same as the defendant might deem necessary to 
make said mill and machinery comply with the con- 
ditions of said contract, and the question as to what is 
a reasonable time in this case is a question of fact for 
you to determine from all the evidence, you being the 
sole judges thereof; and if you further find that the de- 
fendant has failed or refused within a reasonable time 
to comply with the terms of the contract in question, 
and without the fault of the plaintiff, then the plaintiff 
would be entitled to the difference between the value 
of the machinery furnished and what it would cost to 
replace the same with such as was demanded by the 
contract and in accordance with the terms thereof; or 
the plaintiff may in case you find the defendant has not . 
complied with the terms of said contract, and that such 
failure is not the fault of the plaintiff, rescind the con- 
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tract, and if you find he has rescinded such contract, in 
such case the plaintiff will be entitled to recover the 
money advanced by him to the defendant, or on its order, 
or for which they have accepted the benefit, with interest 
at six per cent from the time of such ecyenconent to 
April 27th, 1896.” 

It will he observed that in each of the instructions 
quoted the court submitted to the jury the question as 
to a rescission of the contract sued on by the plaintiff, 
and authorized the return of a verdict for the full 
amount of money advanced by the plaintiff on the con- 
tract price with interest to April 27, 1896, at six per cent. 
The jury evidently adopted the theory that the plain- 
tiff was justified in rescinding, and had in fact rescinded, 
the contract, and was, therefore, entitled to recover the 
amount paid thereon with interest, and returned a ver-. 
dict accordingly. 

As we construe the petition, it was an action for dam- 
ages for breach of contract for non-performance and 
failure to comply with its terms. Nothing is said therein 
as to a rescission of the contract, and different aver- 
ments, essential in order to construe it as a petition for 
a rescission of the contract and recovery of the considera- 
tion paid, are omitted. 

In the two instructions quoted the action is given a 
double aspect, one for damages for breach of contract, 
and the other for a rescission of the contract and the re- 
covery of the purchase price paid for the machinery men- 
tioned in the contract. 

We do not understand how the plaintiff can recover 
damages because the machinery was not as good as rep- 
resented, and at the same time recover for the price of 
it, because he had chosen to rescind the contract. If he 
sues for a breach of warranty or non-performance, he 
affirms the contract, and seeks indemnity by way of 
damages; if he rescinds the contract, he disaffrms it, 
and asks the return of the original consideration. The 
two remedies are inconsistent, and can not be blended, 
as appears was done in the instructions quoted. 
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In 2 Bates, Pleading, p. 707, it is said: “A count for 
a rescission of contract for fraud, and a count for dam- 
ages for the fraud or recovery of the consideration can 
not be joined, they are repugnant, one affirms and the 
other disaffirms the contract,” citing Heastings v. McGee, 
66 Pa. St., 384, 387. 

In our view, a good pleading for a rescission of a con- 
tract for non-performance or a breach in its conditions 
must allege the grounds upon which a right to rescind 
is based—an offer to rescind without unnecessary delay 
by a tender of the property received, with a request for 
a return of the consideration. The offer to return the 
property must be continuous and be kept good by a 
proper averment to that effect. See Maxwell, Code 
Pleading, p. 292. 

A contract can not be rescinded in part, and a part re- 
main executed. If rescinded at all, it must be im toto, 
and the parties thereto placed in statu quo so far as the 
circumstances will permit. 

The instructions quoted brought into the case ques- 
tions foreign to the issues as raised by the pleadings, and 
were calculated to, and doubtless did, mislead the jury 
into the consideration of the case as being one for a re 
scission of the contract for non-performance of, and fail- 
ure to comply with, its terms, and recovery of the pur- 
chase price advanced thereon. In this we think there was 
error, to the prejudice of the defendant, calling for a 
reversal of the judgment. It is well settled that an in- 
struction to a jury not warranted by the pleadings and 
the evidence, or misstating the issues, will require the 
reversal of a judgment, if it has a tendency to mislead 
the jury. See Steele v. Russell, 5 Nebr., 211; Smith v. 
Evans, 13 Nebr., 314; Esterly v. Van Slyke, 21 Nebr., 611; 
Roberts v. Drehmer, 41 Nebr., 306; WeCready v. Phillips, 44 
Nebr., 790; Scott v. Kirschbaum, 47 Nebr., 381. 

Tor the reasons stated, the judgment of the lower 
court is reversed, and the case remanded for a new trial. 


REVERSED AND REMANDED. 
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W. C. BULLARD & Co., APPELLANTS, V. SALLIE F, 
Dr GROFF EL AL., APPELLEES. 


FILED Marcu 7, 1900. No. 9,194, 


1. Agent: SicNinc PRINcIPAL’s NAME: SCOPE OF AUTHORITY. An agent 
in charge of a retail lumber business, with the power and au- 
thority ordinarily incident to the conduct of such business, ex- 
ceeds the scope of his agency in signing his principal’s name 
to an obligation for the faithful performance by a third party 
of a contract for the construction of a building, or an obliga- 
tion of like character, 


2. 


: UNAUTHORIZED ACT: Not WaIvER oF Lien. The unauthor- 
ized acts of an agent in signing his principal’s name to such 
jnstrument can not, of themselves, be construed as a waiver 
by the agent of his principal’s right to a lien for material fur- 
nished to the contractor with whom the agent executed such 
bond, or be given vitality for the purpose of depriving plaintiffs 
of a right to a Jien which they otherwise possessed. 


3. : Sienina Firm Name: Nor Watver oF MercHanic’s Lirn. 
The fact that an agent, acting without authority, signs the 
firm name of his principal to such bond, believing that if the 
principal obligor secured the contract, his firm would furnish 
the building material, and signed the bond for the purpose of 
helping the contractor obtain the contract, would not be suf- 
ficient to constitute a waiver of his principal's right to a me- 
ehanie’s lien; the giving of the bond and the sale of the ma- 
terial being two entirely separate and distinct acts, made at a 
different time, each independent of the other. 

4, Efficacious Ratification of Unauthorized Act. In order that a 
ratification of the unauthorized acts of an agent may be made 
efficacious, it must be made by a party who has power to act in 
the first instance, and made with knowledge of the material 
facts in connection therewith. ; 


APPEAL from the district court of Red Willow county. 
Tried below before Norris, J. Reversed and remanded. 


Warren Switzler, for appellants, cited Hotchin v. Kent, 
8 Mich., 526; Z'rudo v. Anderson, 10 Mich., 367; Western 
Nat. Bank v. Armstrong, 152 U. &., 346; O'Shea v. Rice, 
49 Nebr., 897. 

There was no waiver of the right to file liens. Counsel 
drew distinctions between the case of Owen v. Udall, 39 
Nebr., 14, and the one at bar, as follows: In that case 
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the Chicago Lumber Company was a copartnership; and, 
as such, might not only be bound for the reasons stated, 
but for the additional reasons that (1) a partner of the 
firm signed the bond; (2) a partner has more power than 
any agent or employé; (3) the knowledge of the copartner 
is the knowledge of the firm; (4) the firm selling on the 
strength of a bond given by the copartner in the firm 
name could not afterwards repudiate their obligation 
to the disadvantage of one relying upon it. In this case, 
the knowledge of Warren was not the knowledge of his 
principals. Counsel cited further: White Lake Lumber 
Co. v. Stone, 19 Nebr., 402; Phillips, Mechanics’ Liens [3d 
ed.], sec. 273; Overseers v. Bank, 2 Gratt. [Va.], 547; 
Whitley v. Foy, 6 Jones Eq. [N. Car.], 34. 


Webster S. Morlan, for appellees, cited: Trustees v. Ins. 
Co., 73 N. W. Rep., 767, 98 Wis., 257; Ins. Co. v. Crighton, 
50 Nebr., 314; Iron Co. v. Murray, 38 O. St., 323; West v. 
Klotz, 37 O. St., 420; Haxecutors v. Church, 173 Pa., 242, 
33 Atl. Rep., 1043; Handley v. Ward, 70 Mo. App., 146; 
Hughes v. Ins. Co., 40 Nebr., 627. 

Counsel argued that ratification of the act of an agent 
_ is to be presumed from the absence of the dissent of the 
principal; that persons receiving the benefit of a trans- 
action entered into by an agent are estopped to deny his 
authority; and that a principal must adopt the acts of 
his agent as a whole, and will not be permitted to retain 
that part which is beneficial, and reject that which is 
not, citing: Himes v. Herr, 3 Pa. Super. Ct., 124, 39 W. 
N. Cas., 568; First Nat. Bank v. Ridpath, 47 Nebr., 96; 
Johnston v. Milwaukee & W. I. Co., 49 Nebr., 68; Huttig 
Sash & Door Co. v. Gitchell, 69 Mo. App., 115; Slobodisky v. 
Phenia F. Ins. Co., 72 N. W. Rep. [Nebr.], 484; Webster v. 
Wray, 17 Nebr., 579; Lorton v. Russell, 27 Nebr., 372; Levy 
v. Bank, 27 Nebr., 557; Johnson v. Carrere, 45 La. Ann., 
847, 13 So. Rep., 195; Little P. C. M. Co. v. Little C. OC. M. 
Co., 11 Colo., 223, 7 Am. St. Rep., 226; Piercy v. Hedrick, 2 
W. Va., 458; Leavitt v. Sizer, 35 Nebr., 80; Rogers v. Emp- 
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kie Hardware Co., 24 Nebr., 653; McKeighan v. Hopkins, 
19 Nebr., 33; Joslin v. Ailler, 14 Nebr., 91. ; 


Houcoms, J. 


It appears from the record that the plaintiffs, appel- 
lants, are members of a copartnership engaged in the 
retail lumber and building material business at McCook, 
Nebraska, the business being in charge, and under the 
supervision, of one U. J. Warren, as agent. The defend- 
ants, appellees, being desirous of erecting a dwelling- 
house, entered into negotiations with one U. A. Kille- 
brew, a contractor, who undertook to construct such 
building, furnishing all necessary labor and material. 
Killebrew entered into a written contract with the own- 
ers for that purpose, and, in connection therewith, 
executed a bond in the sum of $1,000, conditioned for the 
faithful performance of such contract, which bond was 
signed by the said Killebrew, as principal, and the plain- 
tiffs, by their agent, as surety thereon. The contractor 
failed to complete the building, and failed to pay for 
much of the material that was furnished to be used 
therein. The plaintiffs furnished the building material 
and, not being paid therefor, claimed a lien on the prem- 
ises on which the building was erected and undertook 
to foreclose the same in the present action. The owners 
of the premises, appellees, in their answer pleaded that 
the plaintiffs, for the purpose of selling the material and 
of inducing them to award the contract to the contractor 
securing the same, with the said contractor executed the 
pond an’ that, because of the damage sustained by 
a breach of the contract, the plaintiffs were not entitled 
to enforce their lien against the premises on which it was 
claimed. The plaintiffs replied that the agent was with- 
out authority to sign the firm name to the bond, and 
that their name on the bond was without their knowledge 
or consent and without authority, and was not valid 
and binding upon them. The case proceeded to a hearing 
upon the issues thus joined. 

54 
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In the court below, among other things, it was found, 
in substance, first, that the contract would not have been 
awarded to U. C. Killebrew, the contractor, had not U. J. 
Warren signed the principal’s name to the bond, unless 
the contractor had furnished some other bond deemed 
good and sufficient; second, that the owners relied 
upon the bond in allowing the material furnished to 
be used in the building, and ordering from plaintiffs 
other material after the contractor had abandoned his 
contract; third, that the agent, at the time of signing the 
bond, believed that, if the contract was awarded to Kille- 
brew, the plaintiffs would furnish the material for the 
building, and signed the bond for the purpose of helping 
Killebrew obtain the contract, believing that plaintiffs 
would furnish the building material. The court found 
generally that the agent had no authority to sign the 
firm name of the plaintiffs to the bond, and the signing 
of the bond was never ratified by the plaintiffs; that the 
agent had authority to waive the filing of mechanics’ 
liens, and by signing plaintiffs’ name to said bond, and by 
his conduct and representations in the premises, waived 
the right to file such lien to the amount of such bond. 
There was found to be due the plaintiffs from the con- 
tractor, $1,056.71, and, deducting therefrom the amount 
named as penalty in the bond, $1,000, the plaintiffs were 
given a lien on the premises for $56.71, and from this 
finding and decree plaintiffs appeal. 

A correct disposition of the case hinges upon the 
validity, force and effect to be given the contractor’s 
bond, and the inference proper to be drawn from the cir- 
cumstances surrounding its execution. Counsel for 
appellees contends that “whether or not Warren had 
authority to sign appellants’ business name to the bond, 
is immaterial, for two reasons: first, he secured the privi- 
lege of furnishing the building material by signing the 
bond, and furnished the material after the bond was 
signed by virtue of the representations contained in the 
bond; second, the appellants, by their manager and 
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‘agent, represented to appellees that they had sold the 
material to Killebrew on his credit, and would not rely 
upon a mechanic’s lien, or in any other manner hold 
appellees liable for the material so furnished, and appel- 
lees, relying upon these representations, allowed Kille 
brew to put the material into their building.” In our 
opinion, these two propositions may be considered. to- 
gether. As we view the record, the only representations 
which may be relied upon to operate against the plain- 
tiffs, either as an estoppel against recovery, or the waiver 
of a right to claim a mechanic’s lien for the material 
furnished for the building of the appellants, are con- 
tained in, and based upon, the execution of the bond 
referred to, or the’ inferences reasonably deducible from 
the circumstances surrounding its execution. There is 
nothing to warrant the assumption of an express waiver 
of a lien, or an agreement to look only to the contractor 
for compensation for material furnished for said build- 
ing. As we interpret the record, the consideration for 
the building contract and the bond given in connection 
therewith, was the amount to be paid the contractor 
for the labor and material required to construct the 
building according to the terms of the contract. No third 
party, as material-man or otherwise, had any part or 
parcel in said contract. The question as to who should 
furnish the building matcrial in no way entered into the 
contract, and was a matter entirely between the con- 
tractor and any one from whom he might ‘choose to pur- 
chase the necessary material. The appellees, after hay- 
ing secured the execution of the contract, and obtained 
the bond for its faithful performance, were not con- 
cerned about who should furnish the material for the 
building, and looked only to the contractor and his bond 
for a compliance with the terms of the contract. As 
was said by the trial judge, they would not have awarded 
the contract to Killebrew unless he had furnished some 
other bond deemed good and sufficient, had not the agent 
signed the name of W. C. Bullard & Co., plaintiffs, to 
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said bond. It is probable, as was said by the court 
below, that the agent, in signing the firm name to the 
bond, believed that if Killebrew, the principal obligor, 
secured the contract, his firm would furnish the build- 
ing material, and signed the bond for the purpose of 
helping Killebrew obtain the contract; yet there is noth- 
ing to justify the conclusion that any agreement, valid 
or otherwise, existed between the parties to the effect 
that the plaintiffs, in consideration of the signing of the 
bond, should have the privilege of furnishing the 
material, or that it was, in any way, determined who 
should furnish the material at the time of the execution 
of the contract and bond. Such unauthorized acts 
would not be sufficient to constitute a waiver of his 
principals’ right to a mechanic’s lien. It is quite clear 
that, after the agreement and bond were entered into, 
the contractor was at liberty to purchase his material 
from whomsoever he might choose. We are disposed to 
the view that the validity and effect of the bond should 
be determined in the same manner as it would be were 
this a suit upon the bond by the owner and obligee, be- 
cause of the contractor’s failure to comply with the 
terms of the contract, entirely without reference to the 
person furnishing the building material. We regard the 
giving of the bond, and the sale of the material as two en- 
tirely separate and distinct acts, made at different times, 
and each independent of the other. If the conclusion, 
to the effect that the execution of the bond by the plain- 
tiffs, through their agent, was predicated upon an agree- 
ment of any nature, whereby the plaintiffs should have 
the advantage of selling the material for the building. 
is properly deducible from the circumstances of the 
transaction, then we fully agree with defendants’ coun- 
sel, that the plaintiffs could not be heard to disaffirm 
the acts of their agent to their disadvantage, while re- 
taining the benefit of those that were. We do not, how- 
ever, think that this rnle, sound and salutary as it is, 
can be invoked in this case. An agent in charge of a 
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retail lumber business, with the power and authority 
ordinarily incident to the conduct of such business, ex- 
ceeds the scope of his agency in signing his principal’s 
name to an obligation for the faithful performance by 
a third party of a contract for the construction of a 
building, or an obligation of a like character. We are, 
therefore, in entire accord with the finding of the trial 
judge, to the effect that the agent had no authority to 
sign the name of the plaintiffs to the bond, and, unless 
his acts in that respect were ratified in some manner 
by his principals, the bond, as to them, is a nullity. We 
search the record in vain for some act expressly or im- 
pliedly ratifying the agent’s unauthorized acts. Unless a 
waiver of the right to file a lien can be deduced from the 
evidence, the plaintiffs’ right to have their lien enforced 
is unquestioned. 

No word or act is called to our attention which can be 
construed as a waiver, unless it be in connection with 
the execution of the bond. It would seem that, if the 
act was beyond the scope of the agent’s power and un- 
authorized, it would be a contradiction of terms and 
illogical to hold that the unauthorized and wrongful act 
of the agent became effective for the purpose of pre- 
venting plaintiffs from asserting their right to a lien, 
which they were possessed of, save for the unwarranted 
acts of the agent. This would be accomplishing by cir- 
cumlocution that which frankness and consistency 
would require should be directly reached. The act of 
the agent in signing his principals’ name to the bund 
is admittedly beyond the scope of his authority, and 
therefore unauthorized, and this being true, such un- 
authorized acts, unless ratified, can not be given vitality 
for the purpose of depriving plaintiffs of a right to a 
lien which they otherwise possessed. The agent was 
not authorized to enter into obligations in the name 
of his principals for the faithful performance by others 
of their contracts for the erection of buildings. He was 
not authorized to make representations by going on 
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bonds or otherwise in behalf of his principals, as to the 
responsibility or reliability of others; and if he did so, 
this is a wrong attaching to him individually, and for 
which his principals can not be held to account. If the 
acts were illegal, they can not be made legally effective 
by construing them as a waiver of, or an agreement to 
waive, his principals’ right to a lien given them by law. 
No suggestion of any waiver on the part of the agent 
by any other act or thing said or done by him has been 
brought to our notice. At the time the bond was signed, 
the person who should furnish the material was un- 
known. The agent was not in a position either to act 
or speak with reference to a lien for material furnished, 
nor does it appear that he did so. There is no suggestion 
of any act done or word said by the agent touching the 
subject of a waiver, except as inferences may be drawn 
from the circumstances surrounding the execution of the 
bond. 

No waiver having been shown, the remaining question 
is whether the plaintiffs, by any act of theirs, in any way 
ratified the agent’s unauthorized acts in signing their 
name to the bond. We hold this must be answered in 
the negative. None is attempted to be shown; nor is 
any knowledge thereof imputed to the principals, except 
as knowledge by the agents may be binding upon them. 
In Trudo v. Anderson, 10 Mich., 307, it is said: “And an 
agent can not ratify an act done by himself or his servant 
beyond the scope of the agency, so as to bind the prin- 
cipal; otherwise an agent might enlarge his own powers 
to any extent without his principal’s consent.” In West- 
ern Nat. Bank v. Armstrong, 152 U. S. Sup. Ct. Rep., 346, 
Justice Shiras, writing the opinion, says: “It is scarcely 
necessary to say that a ratification, to be efficacious, 
must be made by a party who had power to do the act 
in the first place; * * * and that it must be made with 
knowledge of the material facts.” In O’Shea v. Rice, 49 
Nebr., 893, Judge Post, then a member of this court, 
says: “It is elementary law that knowledge by the prin- 
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cipal of material facts is an essential element of an 
effective ratification of the unauthorized acts of his 
agent.” 

The numerous authorities cited by the learned counsel 
for defendants are scarcely in point. Most, if not all, of 
the legal propositions invoked are sound, but, in our 
opinion, are not applicable to the controlling factors 
in this case. 

The judgment of the lower court is reversed, and the 
case remanded with instructions to enter a decree estab- 
lishing a lien in favor of plaintiffs for the amount found 
due on the account for which a lien is claimed. Judg- 
ment accordingly. 


REVERSED AND REMANDED. 


INDEX. 


Abatement. 
A pending action for personal injuries does not abate by the 
death of the plaintiff. Webster v. City of Hastings......... 


Accounting. 
Stockholder may maintain action for 
TION. 


See CoNnTRIBU- 


Acknowledgment. See EvipENcE, 7. MorrGaGR, 3. 

The certificate of an officer having authority to take ac- 
knowledgments can not be impeached by showing merely 
that such officer’s diity was irregularly performed. Coun- 
cil Bluffs Savings Bank v. Smith....... Scaieitevesc isto ies oO oO 


Action. 
1, 


2. Nature of . See PLEADING, 17. 


for purchase price. See Sarr, 4, 


Administrator. 

Discharge of -- . The fact that one had been sued by an 
administrator will not authorize such person to resist, in 
the county court, an application made therein, to vacate 
an order discharging such administrator. Edney v. Baum.. 


Adultery. See CriminaL Law, 2, 3, 4. 


Advances. 


made by stockholder. See ConrripuTion. 


Adverse Passession. 

1. Gne who has been in the actual, continuous, open, notori- 
ous, exclusive, adverse possession of real estate under claim 
of ownership for ten years, thereby acquires a perfect title 
to the property, which is not divested by the fact that an- 
other person thereafter occupied the premises under claim 
of right for a period of less than ten years. Ccrvena v. 
LNUTSTOM: o0iace ae 66: Savece Suen rele Oil Wie Aisin don deh Soa Soo seas eeseces 


2. To acquire real property by adverse possession it is not 
essential that an entry shonld have been made under claim 
of ownership, if the occupancy was with intent to claim 
against the true owner. Iden. 


ow 
Py 


Title to a part of a country road can not be acquired by 


563 


90 


147 


343 


adverse possession. Krueger v. Jenkins........c000. seeeeee G4 


Agency. See NEGOTIABLE INSTRUMENTS, 1, 
(798) 
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Alimony. 

The condition, situation and standing of the parties, finan- 
cially and otherwise, duration of their marriage, the 
amount and value of the husband’s estate, the source from 
which it came and whether the wife contributed anything 
to the common fund, are proper matters to be considered 
in awarding permanent alimony. Zimmerman v. Zimmer- 


MAN cccrecccnnccccrecaccreeescereerecsesereeeneeasesareaees 
Alteration of Instrument. See Bown, 2, 3. 
Amendment. : 

1. It is within the discretion of the court to permit a de- 
fendant, during the course of the trial, to amend his an- 
swer so as to present a new defense. Dunn v. Bozarth.... 

2. 

3. 


Appeal. See JupcmMENT, 7. Motion, 3. ReEvIEW, 2. 
Transcript. Jurisdiction. 

1. To confer jurisdiction upon this court to review a cause 
on appeal, a transcript of the judgment or final order 
must be filed with the clerk of this court within six 
months from the entry in the district court of such judg- 


after verdict. See INSTRUCTIONS, 6. PLEADING, 11. 
of undertaking. See APprat, 6. 


ment or final order. Dufrene v. SMcaton...cccccrecceceees 
2. Former . See Res Avsupicata, 1. 
Equity. 
3. to supreme court, The right of appeal to this court 


is limited by statute to actions in equity. Cary v. Kear- 
ney Nat. Bank. .cccccccccsseccercuee wialereigiole ord. e euvelec wcaseravnacieeae 


Approval. 

4, The requirement of statute that an appeal undertaking 
be approved by a county judge is mandatory, and it must 
be presented for approval within ten days from the rendi- 
tion of the judgment. Deere, Wells & Co. v. Hodges..... eeieiec 


5. Where the time for furnishing an appeal bond on the 
tenth day from the date of the judgment expires on Sun- 
day, ordinarily the same may be approved on the follow- 
ing Monday. Idem. 

See, also, LEGAL HorLtpDay. 

Bond. Amount. Amendment. 

An appeal undertaking must be in double the amount of 
the judgment and costs. If insufficient in amount, it may 
be amended. Jdem. 


Se 


Definition. 

7. The word “appéal” in sec. 98, ch. 26, Comp. Stats., 1899, 
is used in a distinctive and not generic sense. Afauck 
DV. Brown, cecseccccccccccccsscecccsecescseeesusscsssesssssees 

Foreclosure. 
8. An appeal from a decree of foreclosure, by a defendant 
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Appeal—concluded. 
who objects only to the deficiency judgment, is premature, 
if taken before the rendition thereof. Parmele v. Schroeder, 553 
Identity of Issues. 
9. A cause appealed to the district court must be tried in 
that court upon the issues presented in the lower court. 
Ball Vv. BCQuMOnt....cccecereccccccscccceccscccssescecsesece OSL 


Appearance. 
: Special. 

1. A special appearance precludes the party entering such 
appearance from obtaining any decision on the merits of 
the controversy. Bankers Life Ins. Co. v. Robbins.......... 170 


Test of General or Special. 
2. Whether an appearance is general or special, does not de- 
pend upon the form of the pleading, but upon the sub- 
stance. Idem. 


3. If a defendant invokes the judgment of the court, in any 
manner, upon any question, except that of the power of 
the court to hear and decide the controversy, his appear- 
ance is general. Idem. 

Appraisement. See SALE, 8. 

1. The owner of real estate under foreclosure, is not entitled 
to notice of time and place of appraisement. Hastern 
Banking Co. v. Seeley.ccccccccccccesccccccssccessceccscceses O76 

2. Defendant by excepting to does not waive right to 
appeal. Parmele v. SChrocder..csccccsceccveccsvesceveceveees 553 

Approval. See APPEAL, 4, 5. 


Assessment. See TAXATION. 
Township. 

1. In counties under the township system of government, an 
individual assessment of property must bear a just rela- 
tion to the assessed value of all other property in the 
town; and if it does so, it will not be disturbed. Lincoln 
Land Co. v. PhelpS County. cccrcccccecccccccssccssccscceccee o49 


2. The county board, in counties under township organiza- 
tion, is authorized to correct individual assessments only 
where the town board, having jurisdiction, has, upon 
proper application to it, refused to grant the relief de- 
manded. Idem. 

See, also, BOARD OF EQUALIZATION. 


- Assets. 


The assets of the bank may be lawfully disposed of by the 
owner to secure or pay the just claims of any of his cred- 
itors. Longfellow v. Barnard. ..cccccccccccvccccseccccecvess 455 
Assignment. See STATUTE OF LIMITATIONS, 4, 
Assignment. 
1. 


of cause of action. See GARNISHMENT, 5. 
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Assignment—concluded, 
2. of bank deposit. See BANK CHECK. 
8. ‘of error. See REviEw, 13, 14, 16, 17, 23, 24, 27, 29, 
38, 39, 40, 41, 46, 47, 50. 


Assumption. See LEAsE. 


Attachment. 
A defendant in attachment who has encumbered the attached 
property beyond its value, is entitled to be heard upon 
a motion to discharge. Skinner v. First Nat. Bank of Paw- ~ 
NEC City. .cscecvccecce Aree rrr oC Cis Sadie clare Swe ee Stee 1? 


Attorney. See AUTHORITY OF ATTORNEY. MisconDucT oF CoUNSEL. 


Authentication. See BILL of EXCEPTIONS, 3. EVIDENCE, 10, 41. 
JURISDICTION, 4. REVIEW, 18. 


Authority of Attorney. 
Chamberlain Banking House v, Reliance Ins. Co. of Philadelphia... 195 
Walsh ve eon Mee eee CCT ET ETE TERE CeCe 645 


Authority of Counsel. 

to file pleading for party, can not be first raised in the 
supreme court. German Nat. Bank of Hastings v. First 
Nat. Bank of Hasting8..ccccccccccsccccccccccccccssscssesccce 7 


Autrefois Acquit. 

1. Where an information, in different counts, charges sepa- 
rate and distinct crimes, and the accused, on the trial, is 
acquitted on a count charging one crime, but is convicted 
on a count charging another crime, he can not, on a new 
trial being granted, be tried for the offense of which he 
was acquitted at the former trial. George v. State........ 163 


In such a case, the new trial can be granted only on the 
eount upon which conviction was had on the former trial. 
Idem. 


8. A plea in bar may be disregarded, if presented while the 
plea of “not guilty” remains on the record. Idem. 


2 


. 


4. A plea in bar need not be interposed to call to the atten- 
tion of the court matters of record which show that the 
accused was duly acquitted in the same court, in the same 
case, of the identical charge upon which it is proposed to 
try him again. Idem. 

8. Whether a defendant is authorized to withdraw a plea of 
“not guilty” after the issue raised by it has been.unalter- 
ably adjudicated, in the orderly course of procedure, 
quere. Idem. 


Bailment. See Trover, 14. Be to ae? 
See, also, Baker v. Priede..scccceccsesececccvcsecceseccscces S97 


Ballot. See CoNsTITUTIONAL Law, 1. ELECTION. 
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Ballot—concluded. 
Indorsement. 


1. The statutory provision requiring the names of two judges 
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to be indorsed upon a ballot is mandatory. Mauck v. 


Brown coc cccccceccres Wie Sbave ne we.biel dl gielste el sareieee-ae ees sae sl ace 
- Marking. 

2. The placing of a cross in the circle or square opposite the 
name of a candidate is not an essential of a valid ballot. 
fdem. ; 

3. The provisions, that no elector shall place a mark upon 
his ballot by which it may afterward be identificd and 
that he shall not make any mark upon the ballot except 
as directed in the law, are mandatory. Idem. 


Bank Check. 

A bank will not be obligated to pay a check in a sum greater 
than the amount to the eredit of the drawer in his account 
with the bank; nor does the check operate a transfer pro 
tanto. Henderson & Co, v, United States Nat. Bank..... eae ee 


Bank Credit. See PAYMENT. 
Bank Beposit. See Bank CiEcK. 
Bastardy. See RECOGNIZANCE. 


Bill of Exceptions. See Motion, 5. REVIEW, 26. ; 

1, The validity of a bill of exceptions does not depend upon 
the time within which a motion for a new trial is filed. 
Nebraska Nat. Bank v. Pennoch......-.+ Bade erate wvareie Sao cie'e 6 

Motion for New Trial. 

2. A bill of exceptions may be allowed, although no motion 

for a new trial should be made in the cause. Idem. 


Authentication. 

3. Where the certificate of the trial court attached to the 
record states “that the foregoing is a true and perfect 
transcript otf the record in the above entitled cause, ex- 
cept the bill of exceptions, which original bill is hereto 
attached,” it is a sufficient authentication of such bill. 
Herman vo. Kneipp vacceeee tee eeenees ae bevecesesnes eevee sees 

Election Bailots. 

4, Ballots which have been used in evidence, in an election 
contest, can be made part of a bill of exceptions though 
not physically attached to such bill at the time of the set- 
tlement. Mauch U. Brown... cccccssseccceees shee enecereeees 

’ District Court Rules. 

5. The rules of practice of the district court may be incor- 
porated into the bill of exceptions without being formally 
introduced in evidence. State v. Scott. .cccccccccacccececs 

Res Non in Evidentia. 
6. A bill of exceptions may properly include a record of 
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Bill of Exceptions—concluded. 
events transpiring in the presence of the court but not 
formerly introduced in evidence. Idem. 


7. Objections not in the record may be reduced to writing 
and incorporated in the bill of exceptions. Idem. 


Correction. 
8. A bill of exceptions filed with this court and not with- 
drawn by leave thereof, can not be corrected in a suit of 
mandamus against the trial judge. State v. Ramsey...... 


Omissions. ; 

9, Where, upon an inspection of a bill of exceptions, palpable 

omissions appear, the reviewing court will not pass upon 

the sufficiency of the evidence. Davidson v. Gretna State 
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Scott.v. Socicty of Russian Israclites.....cccecccecccvcvcaccess 
See Anderson v. Beeman, 52 Nebr., 387. 


Board of Equalization. 

In counties under township organization the supervisors, 
sitting as a board of equalization, possess no greater au- 
thority to redress individual grievances than that pos- 
sessed by the town board. Lincoln Land Co. v. Phelps 
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Board of Transportation. See JurRrispicTron, 5, 


Statute. Jurisdiction. 

The jurisdiction of the board of transportation, under the 
act of 1897 (Session Laws, ch. 56), is not limited to the 
regulation of specific charges for messages sent from one 
point to another within the state. The regulation of tele- 
phone rentals is also within the powers of the board. 
Nebraska Telephone Co. v. Cornell..... erepeha Cia s Sele eller aeie ese bist 


Bona Fides. See INCUMBRANCE. 


Bond. See DELIVERY, 3. REPLEVIN, 6. 
1. Appeal , action on. See JUDGMENT, 9. UNDERTAKING. 


Alteration. 
2, A material alteration in a bond, after its approval, by a 
stranger to the instrument, without the consent of par- 
ties, will not release the obligor. Schlageck v. Widhalm... 


3. Alterations in an appeal bond must be brought to the at- 
tention of the approving officer, before approval, to invali- 
date the bond. Idem. 


Injunction. Trustee. 

4. A trustee of an express trust, who was restrained with 
respect to matters concerning the trust estate, may main- 
tain an action on the bond given in the injunction suit in 
which he is named as the obligee. Gyger v. Couriney...... 
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Bond—continued. 


5. 


11. 


12. 


Surety. Sureties. 
A bond, voluntarily given, is not rendered void because 
of the fact that it was signed by one surety when the or- 
der was that it be executed by “sureties.” Idem. 
Delivery. Presumption. 
In the absence of evidence to the contrary, the delivery of 
a bond is presumed to be-unconditional. dem. 


. A bond is presumed to be effective for the purpose for 


which it was delivered. Idem. 


Stay. 


. An officer, charged with the approval of stay bonds, who 


does not coniply with the statutory requirements, is guilty 
of a breach of official duty. Heater v. Pearcé....cccccsveee 


. Sureties on a stay bond can not plead their legal disquali- 


fication. Idem. 

Official. 
In an action upon an official bond against an officer for 
wrongfully approving a stay bond, the judgment creditor 
is entitled, at least, to nominal damages and costs. Idem. 


Common Law. 
A bond good at common law, which fails in a strict com- 
pliance with the provisions of sec. 4, ‘art. 1, ch. 89, Comp. 
Stats., confers no jurisdiction upon the county board to act 
in the premises. Casey v. County of Burt.....ccccccseecere 
See STATUTES, 8, 
Official Acceptance. 

The governor has no authority, as an agent of the state, 
to accept the official bonds of state or district officers, and 
by such acceptance make them binding obligations. Pag- 
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13. 


14. 


15. 


16. 


Approval. . 
The duty of the governor with respect to the bonds of 
state and district officers is merely to approve them. 
Idem. 

Filing. 

The official bonds of state and district officers, except that 
of secretary of state, do not beconie binding obligations 
until they have been filed in the office of the secretary of 


state. Idem. 
Statutory Contemplation. 


Sec. 15, ch. 10, Comp. Stats., 1899, contemplates that an of- 
ficial bond, after its approval by the proper officer, shall 
be returned to the person presenting it, and by him filed 
in the proper office for record. Idem. 


Approval. Contract. 
The approval of an official bond by the governor, does not 
work its acceptance or make it a valid contract. Idem. 
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Bond—concluded. 
: Delivery. 

17. The principal upon an official bond has an implied agency 
to deliver the bond as the contract of his sureties. Idem. 

Possession by Principal. Approval and Delivery. 

18. Possession of an official-bond by the principal on a day 
subsequent to that fixed by the statute for its delivery, 
carries with it, prima facie, the right to have it approved 
and delivered. Idem. 

Sureties. Revocation. Delivery. 

19. Sureties on an official bond have the right, at any time be- 
fore the obligation is delivered, to revoke their principal’s 
authority to bind them; but, until such revocation, the 
right of the principal to deliver the instrument is pre- 
sumed to continue, * Idem. 

Sureties. Acceptance. 

20. Until the sureties upon an official bond have signified an 
intention to recede, the obligee may bind them by an ac- 
ceptance of their offer. Idem. 

Agreement of Sureties. Delivery by Principal. 
Several days after the time fixed by statute for filing an 
official bond the sureties thereon signed an instrument 
reciting, “that any and all additional naines that he [their 
principal] may procure on said bond shall in no manner 
affect our liability on said bond, and each of us are held 
liable the same as if said names had not been added.” 
Held, That such instrument affords the inference that, 
at the time it was signed, the sureties knew the bond had 
not become effective by having been approved and filed 
for record; and when the principal presented the bond 
for approval, accompanied by such instrument, he had ap- 
parent authority from the sureties to have the obligation 
approved and delivered. Idem. 
Bond of State Treasurer. 

22. No officer of the state is authorized to demand additional 

sureties of the state treasurer after his official bond has 

been duly approved, and filed for record. Idem. 


Tardiness of Officer. Vacancy. Waiver, 

23. The failure of a state or district officer to have his official 
bond duly and timely approved and filed creates a va- 
eancy in the office. But the state may waive its right to 
oust the incumbent; and, if the state does waive its right, 
the sureties on such official bond are estopped from de- 
nying its validity. Idem. ; 

24. Where an official is charged with the approval of a stay 
bond, and fails or neglects to perform his duty, he thereby 
renders himself liable, upon his official bond, to the judg- 
ment creditor for such damages as he may have sus- 
tained. Heater v. PeGre€...cscsccecescccccccccccesscccseces 583 
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Brief. 
1. Failure to file 
VIEW, 4. 


See CoNsTITUTIONAL Law, 15, Re- 


2. A brief filed after a cause has been submitted will not be 
considered upon points not previously called to the atten- 
tion of the court. State v. Omaha Nat. Bank.....c.seeeee 


Bringing Money Into Court. See TENDER. 


Burden of Proof. See EvIpENCcE, 28, 29. FRAUDULENT CONVEY- 
ANCE, 2. Lost INSTRUMENT. PLEADING, 13, 14, 23. 


Action on Promissory Note. 


In an action for a promissory note, where incipient illegal- 
ity is established, the burden is upon the indorsee to es- 


tablish an innocent purchase. Thompson v. West....eeees 
Certificate. . 
1. of officer, impeachment thereof. See ACKNOWL- 
EDGMENT, 


2. At a judicial sale, under a statute requiring an officer to 
certify to the “character” of liens, it is sufficient if their 
general character be stated in such certificate. Orcutt 
DV. POISTEY .ccecceccccccerecasetvecnetnrreuseesesarssesereaes 


Certificate of Deposit. 


A certificate of deposit against a solvent bank, invests the 
transferee with dominion over the deposit; ‘and the trans- 
fer is tantamount to a manual delivery. Paxton v. State.... 


Cestui Que Trust. See TROVER, 6. 


Chattel Mortgage. See VoLUNTARY ASSIGNMENT. 
1, A chattel mortgage given by a debtor to several creditors, 
who by the terms of the instrtment are to prorate in 
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the proceeds of the mortgaged property, is the legal: 


equivalent of a separate mortgage to each of such credi- 
tors. Skinner v. First Nat. Bank of Pawnee City.......... 


2. The fact that a mortgagor remained in possession, is only 
presumptive evidence of fraud. Heidiman-Benoist Saddlery 
Co. v. Schott ...ceccsceseceeee BEES sie oys'Sie oie 0 .dle-aie Goicwre 3 ieee 


3. The question of fraud depends on the intention of the 
parties, and is a question of fact for the jury. Idem. 


4. Deseription of property. See EVIDENCE, 15. 


5. Although the description in a chattel mortgage may be 
insuffeient to impart notice to innocent third parties, 
such fact will not avail a purchaser from the mortgagor 
who was appraised of the lien on the property before he 
parted with the consideration. Drexel v. Murphy.......... 


6. Where a mortgagee of chattels authorizes the mortgagor 
to sell the property described in the mortgage at private 
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Chattel Mortgage—concluded. ; 
sale, and with the proceeds pay the mortgage debt, and 


the sale is accordingly made, the mortgagee has thereby 
waived his lien. Idem. 


Insurance, 
7. The giving of a mortgage on insured chattels, in violation 
of a condition of the policy against incumbrances, renders 
such policy void. Home Fire Ins. Co. v. Johansen.........- 349 
8. A mortgagee of chattels who files the instruments before 
the rights or liens of third parties intervene is entitled 


to the property as against them. WNational Bank of Com- 
merce v. Bryden ; 


City of First Class. 
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Defective Sidewalks. 
1, A city, in the absence of actual notice, is not, ordinarily, 
liable for failing to discover the existence of a defect in 
a scuttle-hole which had been properly constructed, and 
was apparently safe and secure. City of Lincoln v. Pirner.. 634 
2. The test of liability of a city of the first class for injury, 
on account of a defective sidewalk, is whether the munic- 
pal authorities did everything which, under the cireum- 


stances, ordinary care and prudence required them to do. 
Idem. 


3. When an injury was occasioned by a defective sidewalk, 
an omission of duty is not to be inferred from a failure 
of the agents and servants of the city to search for de- 
fects in the sidewalk where there was no reason to sup- 
pose defects existed. Idem. 

City of Second Class. See MUNICIPAL CoRPORATION. TAXATION, 5, 
Clerk of Court. See TENDER, 2, 3. 
Common Carrier. See STATUTES, 10. 


Under the constitution of this state, a common carrier of 
freight can not lawfully stipulate for the release from 
liability for loss or damage occasioned by its own negili- 
gence, and such a stipulation is illegal and void. Penn- 
sylvania Co. v. Kennard Glass & Paint C0.....ecsceerereees 435 


Compensation. See DamaceEs, 4, 6. 

Complaint. See ForctsLe ENTRY AND DETAINER. 
Confiscatory Legislation. See Maximum RatE Law, 2. 
Conflicting Evidence. See REVIEW, 1. 


Consent. 


of parties. See JURISDICTION, 1. 


Consideration. See STATUTE OF FRAUDS, 3. 
A premium note executed by the insured is a sufficient consid- 
eration for the policy. - Farmers & Merehants Ins. Co. v. 
Wiard cocccccccccccscccccscccccsctcecsssssccesscscsseseeeses S01 
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Constitutional Law. See Lien, 2. STATE AND STATE OFFICERS, 11. 


EN 


Election. Ballots. 


. The requirement of the Australian ballot law, that the 


names of two judges of election shall be written on the 
back of each ballot used, and the provision that a ballot 
not indorsed as aforesaid shall not be counted are iman- 
datory, and are not inimical to the constitution. Orr v. 
JAUEY vececeecccavees 


Exemption. 
See. 58, art. 2, ch. 93a, Comp. Stats., 1897, which assumes to 
exempt irrigation companies from the operation of the 
general law requiring railroad corporations, canal compa- 
nies, etc., to erect and maintain bridges and crossings on 
the highways where their roads, canals or ditches cross 
such highways, is special legislation, and, being in violation 
of the constitution, is void. Stuie v. Farmers & Merchants 
Trviygation C0. csccccceseeees 


Part of An Act. 


- Secton 58, aforesaid, is not so intimately connected with 


the remainder of the act as to be incapable of separation 
from it. Idem. 


. When a Separable part of a statute is adjudged te be null, 


the remainder continues in force, unless the unconstitu- 
tional part was an indneement to the adoption of the 
measure. Idem. 


Executive Officers. 


. Under the provisions of the present constitution, the state 


officers of the executive department, as named therein, are 
charged with all duties executive in their nature which are 
by law required of them. Norvat, J., dissenting. Pueifte 
Express Co. v. Cornell... ..cseeer eee. errs 


Board of Transportation. 


. The law creating the board of transportation, by which 


certain designated executive state officers are charged with 
certain duties in regard to railroads, does not cast such 
duties upon the individuals, as distinguished from the 
offices or officers, but it places upon such officers the 
burden of further acts executive in their nature. Jdem. 


Executive Officers. 


. There is nothing in the constitution which prohibits the 


requirement of performance, by any of the executive state 
officers, of additional duties executive in their nature, and 
this requirement may be made of them either singly or 
collectively. NorvaL, J., dissenting. Idem. 


Presumption in Favor of Law. 


: The judiciary may not declare an act of the legislature 


unconstitutional, unless it is clear that it contravenes 


128 


364 


some provision of the fundamental law. State v. Poynter... 417 
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Constitutional Law—continued. 


9. 


10. 


11. 


12. 


13. 


14 


15. 


16. 


17. 


18. 


Taxation. 
By sec. 1, art. 9, of the constitution, the public revenues 
are required to be raised by the levying of a tax by val- 
uation, “so that every person or corporation shall pay a 


tax in proportion to the value ‘of his, her or its property 
and franchises.” Idem. 


The rule of uniformity prescribed by sec. 1, art. 9, of the 
constitution, inhibits the legislature from discrimination 
between taxpayers in any manner whatever. Idem. 


Under sec. 4, art. 9, of the constitution, the legislature is 
powerless to pass a law releasing or discharging any in- 
dividual or corporation or property from the payment of 
any portion of the taxes to be levied for state or munic- 
ipal purposes. Idem. 


Sees. 36, 37, ch. 47, Session Laws, 1899, in so far as they at- 
tempt to exempt the property of insurance companies 
from taxation, or to release or commute the taxes of such 
companies, are inimical to sections 1 and 4 of article 9 of 
the constitution, and void. Idem. 


Inducement. 
When the invalid part of an act influenced or induced the 
passage of the residue, the entire act will be declared void. 
Idem. 
The unconstitutional provisions of secs. 36, 37, ch. 47, Ses- 
sion Laws of 1899, induced the passage of the remainder 
of said chapter, and invalidate the entire act. Idem. 

Brief. 

A party desiring the court to pass upon the constitutional- 
ity of a statute, should point out in his brief the section 
of the constitution which he claims the law infringes. 
Farmers & Merchants Ins. Co. v. Wiard...... . 


Change in Title. 
A material change in the title of a bill after it has passed 
both houses of the legislature, and before it is presented 


to the governor, renders the act unconstitutional. Weis 
VD. AGNTCY cacccccacsccnveccccceresreeasencsssesene Weg eee legemidve see 


Fees. 
The constitution art. 5, sec. 24, provides that certain fees 
must be paid in advance into the state treasury. Site 
v. Home Ins. CO......000- Soe rs 


Amendment. 
The provision of sec. 11, art. 3, of the constitution, that 
“No bill shall contain more than one subject, and the same 
shall be clearly expressed in its title,” is intended to pre- 
vent surreptitious legislation. 1t forbids amendatory leg- 
islation foreign to the original act and not covered by its 
title. Webster v. City of Hastings..... 44 


451 


494 


524 
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Constitutional Law—concluded. 
United States. 

19. See 3, art. 1, ch. 72, Comp. Stats., is not inimical to sec. 1 of 
the fourteenth amendment of the constitution of the 
United States. Chicago, R. I. & P. R. Co. v. Zernecke...... 689 
Chicago, R. I. & P. R. Co. v. Eaton....ccccccevccvesccccesese 698 


Division of County. 
20. Sec. 2, art. 10, of the constitution prohibits the division of 
a county where the proposition has not received a major- 
ity of the legal votes cast thereon. State v. Clark........+. 702 


21. The provisions of sec. 2, art. 10, of the constitution do not 
preclude the legislature from passing a law requiring that 
the question of county division shall receive a majority of 
all votes cast at the election at which the same was sub- 
mitted to the electors, to effect the erection of a new 
county out of one then existing. Idem. 


22. Sec. 11, art. 1, ch. 18, Comp. Stats., is not inimical to sec. 2, 
art. 10, of the state constitution. Idem. 


Maximum Rate Law. 

23. The enactment of 1893, known as the “Maximum Rate 
Law” (Session Laws, ch. 24), appears upon its face to be 
a constitutional and valid act; and there is no presump- 
tion that its immediate execution would deprive freight 
carriers of their property without due process of law, or 
deny them the equal protection of the laws. Nebraska Tele- 
phone Co. v. Cornell......... dr Sia Raden ee Gib So elele si ate eSssepareredseone woe 737 


24. The act of 1897 (Session Laws, ch. 56), empowering the 
board of transportation to regulate the charges of ex- 
press, telephone and telegraph companies, is an original 
and independent statute and is not violative of sec. 11, 
art. 3, of the constitution. Idem. 


Constructive Service. See Summons, 4 


Contempt. 
1. A party is guilty of contempt who willfully disregards, or 
refuses to comply with, an order of court directing him 
to restore the subject-matter of litigation. Jenkins v. 
BLA cece ccc ccc cccceeevacece Loe e eee ceceeecsetccscececeseee 68 


2. Where the court has jurisdiction, an order, though errone- 
ous, is not void, and must be obeyed. Idem. 


3. One who willfully disobeys and defies a valid restraining 
order, is guilty of contempt of court. Hydock v. State.... 296 


4, Proceedings in contempt are in their nature criminal, and 
the rules of strict construction applicable to criminal pros- 
ecutions obtain therein. Idem. 


Contest. See ELEcTION, 2. 
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Continuance. 


Where the court, during the process of a trial, allows the 
defendant to amend his answer so as to present a new de- 
fense, the plaintiff, if not prepared to meet the new issue, 
may have a continuance of the cause upon such terms as 
the court may deem just. Dunn v. Bozarth...2......-0008- 244 


Contract. See Bonp, 16. Corporation, 6. EvIDENCE, 44. IN- 


JUNCTION, 1. MARRIED WOMAN. RATIFICATION. STATUTE 
OF FRAUDS. 

1. Adherence to views expressed in Fiske t. School District, 

58 Nebr., 163. Fiske v. School District of City of Lincoln...... 51, 

2. Essence of See REPLEVIN, 6. 

3. Breach of . See INTEREST, 1. 

Construction. 

4, Courts will usually adopt the interpretation placed on a 

_ contract by the parties themselves. Lawton v. Fonner.... 214 

5. A contract should be construed, if possible, so as to give 
effect to all of its provisions. Jdem. 

6. Validity of See Loppyist. 

Equity Court. Province. 

7. It is not the province of a court of equity to make con- 
tracts, but to construe and enforce them. Building € 
Loan Ass’n v. Walker....... ducig WhO ders there Rie 6 ape tee winieereass's here 400: 

Nebraska. . 

8. A contract made in Nebraska is a Nebraska contract, and 
will be governed by the laws of this state, notwithstand- 
ng it contains a stipulation that it is understood to be 
nade with reference to and under the laws of another 


state. Building & Loan Ass’n v. Bilan....... i caveterates sida erceners » 458 
Rescission. 
9. A contract can not be rescinded in part, and a part re- 
main executed. Alfree Mfg. Co. v. Grape...ccrcccccessccece 77 
Contribution. 


Action for accounting and contribution will lic in favor of 
the stockholder of a state bank, who has advanced his 
own funds to pay the debts of the bank, in pursuance of an 
agreement with other stockholders that each shall con- 
tribute in proportion to the number of shares held by him. 
Davidson v. Gretna State Bank... .....ceeeeeeees Seats sevecee 63 


Contributory Negligence. See NEGLIGENCE, 2, 3. 


Personal Injury. 7 
Where, in an action for personal injury, evidence clearly 
establishes contributory negligence, it is proper to direct 
a verdict. Nebraska Telephone Co. v. JONCS.....e.eceeereees 510 


Conversion. See TROVER. 
Conveyance. See CHATTEL MorTGacrE. DreEp, Esroprret, 1. Ex- 


ECUTOR. FRAUDULENT CONVEYANCE. MORTGAGE. 
Where credit was not obtained on the faith of property 
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Conveyance—concluded. 
conveyed by an insolvent husband to his wife, there is, in 
an action by a creditor, no basis for an estoppel against 
assertion of ownership of such property. Dunn vu. Bozarth.. 
Corporation. 
1. The rule that the ratification of an unauthorized act of an 
agent estops disavowal, applies to a corporation. German 
Nat. Bank of Hastings v. First Nat. Bank of Hastings.......+ 
2. Rights of stockholder in , under agreement for ad- 
vances made. See ConTRIBUTION. 


3. An unincorporated bank, exclusively owned by one person, 
is not a corporation de facto, though the business be con- 


ducted by a president and cashier. Longfellow v. Barnard.. 
4. Religious . See ULTRA VIREs, 1. . 
Trustees. 


5. A majority of a board of trustees can not bind a corporas 
tion without notice to the other members of the board. 
THOMPSON V. WESt.cccecccccccenrrecreecreteeenereseesreneners 

6. A corporation can not ratify a contract which it had not 
the power to make. Idem. 


Corporation de Facto. See CorPoRATION, 3. 


Correction. 
The right to correct an erroneous judgment arising from the 
service of defective process, rests, in the first instance, 
with the court out of which the process issued. Ley v. 
Costs. See JUDGMENT, 6, 13, 14. 
County Commissioners. See TAxaTI10N, 1. 
County Court. See ELEcrion, 2. 
County Division. See ELECTION. 
In determining the question of whether the county division 
has been adopted, the total vote cast in the county, at the 
election at which the same was submitted, will be pre- 


. sumed to be the highest vote cast for any office or on any 
proposition. But this presumption, if not conclusive, may 


be overcome by proper evidence. State v. Clark....... ove 

Coupon. 
The assignment of a coupon seeured by a mortgage is pro 
tanto an assignment of the mortgage. Whitney v. Lowe..... 


Creditor. See CHATTEL MorTGaGE, 1. Desror, 1. ESTOPPEL, 1. 
JUDGMENT, 1. 

Except in cases of fraudulent conveyances, a creditor can 

reach nothing more than the right, title and interest of 

his debtor in the property seized. Arlington State Bank v. 

POULSEN, cece cece ete eee EEE Eee Reet ane eee ee eaS 


244 


455 


O77 


94 
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Creditor’s Bill. 

1. Under answer to a creditor’s bill (predicated upon a judg- 
ment, execution and return nulla bona) which rests upon 
ownership of a small tract of unexempt land of uncertain 
value in another county, testimony held insufficient. 
Thompson v. La Rue..... ssielinseceesidedschewees ss ieelshaacisules 614 


2. A defendant in an action upon a creditor's bill, is precluded 
from defeating it by urging that others are liable on the 
instrument upon which the basic judgment was founded. 


Idem. 
Criminal Law. See Avurrerors Acquit, 1, See also various 
crimes. 
Procedure. 


1. After the trial of a criminal action has commenced, it is 
error for the court to permit the name of a witness for 
the state to be indorsed on the information. Sweenie v. 
State occ ccccerccccccvescoee sisaleeinto'eGie'e ida ere Concer eucccesccccee 209 

Adultery. 

2. No presumption of law, either conclusive or rebuttable, 
arises from the fact of an unmarried man and a married 
woman having had sexual intercourse on one. occasion 
while dwelling together in the acknowledged relation of 
master and servant. Idem. 

3. Presumption. See Evmerncer, 62. 


4. By sec. 208 of the Crim. Code, it is unlawful for persons 
not joined together in wedlock to live in a state of adul- 
tery, either secretly or openly, whether they profess to 
live in the marital state or not. Idem.. 


Costs. 


5. Judgment for costs in criminal cases and assignment 
thereof. See JUDGMENT, 13, 14 


Cross-Assignment. See Review, 50. 
Cross-Examination. See EvipEnce, 31, 46, 


Damages. See Bonn, 10. EVIDENCE, 53, 54. FrRAuD. INSTRUCTIONS, 
2, JuRy, 6. NEGLIGENCE, 3. REPLEVIN, 7, 10. TIME. - 

1. The general measure of damages in an action of conver- 
sion, is the market value of the property converted with 
legal interest, and this is applicable to a policy of life in- 
surance. If it has no market value or trade value, then its 
present value to its owner, at the time of the conversion, 
may be shown, and this will furnish a rule of damages. 
Woodworth v. Hascall ..... POrereererreriereeer eer r rere rere + 124 


2. Excessive. See REPLEVIN, 7. 
3. 


for breach of contract. See INTEREST, 1. 


4, In an action for conversion, the fair market value of the 
property at the time and place where appropriated, with 
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Damages—concluded. 
interest, is the measure of compensation. Bennett v. Mc- 
Donald csccocccccccscccreces steer ccc cceerccnsceerecseesseres Bat 


Nonvinal. 
5. The failure to award nominal damages is not reversible 
error where it does not affect a substantial right or en- 
title the plaintiff to costs. Heater v. Pearce......... sseecee 583 


6. In this state the measure of recovery in all civil actions, 
is compensation for the injury sustained. Bee Publishing 
Co. v. World Publishing Co..... eee eReabiede se aseeesige etl 


7. The law presumes that some damage results from the pub- 

lication of an article libelous per se. Idem. 
Special. Libel. 
8. In an action for damages for a libelous publication where, 
under an allegation of loss of business, evidence of a gen- 
eral decline, after the publication, has been received, and 
evidence of special damages also has been received with- 
out objection, it is proper for the jury to consider the lat- 
ter evidence. Ident. 
Remittitur. 
9. Damages held to be excessive, and plaintiff allowed to file 
a remittitur. Idem. 

Dead Body. f 

Reward. 

1. Where several persons are searching for a dead body for 
which a reward has been offered, and one, acting independ- 
ently and on his own account, finds the body, he will be 
entitled to the whole reward. Elkhorn Valley Lodge v. Hud- 

SOM wevcceccseee Cede Hew erse eee s aoe cease Snide nes afs,ele eis e-6 secee 672 


2. The question of whether he did act independently of the 
others is one of fact. Idem. 
Death. See MUNICIPAL CoRPORATION, 1. Ponpn. 


Debt. 
1. Payment of a by stockholder. See AccountTinc. AD- 
VANCES. CONTRIBUTION. CORPORATION. STOCKHOLDER. 


2. A member of an unincorporated religious society not 
founded for the purpose of gain or pecuniary profit, is not 
individually liable for its debts unless he authorized the in- 
curring of the obligation, or subsequently ratified the 
same. First Nat. Bank of Plattsmouth v. Rector.......-.005 7% 


Debtor. 
1. A suit by a judgment creditor, under sec. 532 of the Code, 
to recover assets of his debtor not reachable by execution, 
can be maintained only where the debtor had himself an 
actionable demand at the time the suit was instituted. 
German Nat. Bank of Hastings v. First Nat. Bank of Hastings... 7% 


2, An insolvent may prefer creditors. Bennett v. McDonald... 234 
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Decree. See JUDGMENT, 16, 17. RES ADJUDICATA, 2 
Deed. See DELIVERY, 1. PROPERTY, 2. 


Default. 
1, Alleged errors of law committed in the trial of a cause, 

or an objection that the evidence is not sufficient to sup- 

port a finding and judgment, will not be reviewed either in 

error or on appeal to this court, when the judgment was 

by default. American Bank of Beatrice v. Hand......+- 


2. In an action against two or more persons, some of whom 
are in default, the court should, on the trial, render judg- 
ment against such as are in default, regardless of the find- 
ing on the issues between the plaintiff and contesting de- 
fendants. German-American Bank v. Stickle... ..ceeee Reena 


Defect of Parties. See INVENTORY. REVIEW, 50. WAIVER, 4. 

All parties to a joint judgment, or those who may be affected 
by the modification or reversal thereof, must be made par- 
ties in this court upon proceeding in error; and a failure 
to do so is a ground for dismissal, if the objection is sea- 
sonably made. Richardson v. THOMPSON. .....cceeeceees 


Degrees of Crime. See NEw TRIAL, 3. 


Delivery. See Bonn, 6, 17, 18, 19, 21. 
I. A deed placed in the hands of the grantor’s agent to be 
held until the consideration is paid, is not a delivery to 
the vendee. Soward v. Moss.......++.. CRE RR Oe 


2. Formal 


not necessary. See SALE, 4. 


3. An official bond is without validity until it has been deliv- 
ered. Parton v. Stute......eees eereeeceees . 


4. An instrument is not delivered until it has passed beyond 
the dominion, control and authority of the maker, and is no 
longer capable of being recalled. Idem. 


Demurrer. See EVIDENCE, 21. PLEADING, 3, 5, 28, 
, Deposit. See TENDER, 1. 
Deposit in Custodia Curiae. See INTEREST, 4. TENDER, 1. 
Deputies. , 
The secretaries of the board of transportation are mcre dep- 
uties acting for their principals in matters which precede 


or lead to a final order or decision, which must be by the 
principals. Pacifie Express Co. v. Cornell....ccseseeeves 


Description of Property. See VERDICT, 2, 5 


Directors. 


may be qualified to vote upon a proposition to sell 
corporate property; though disqualified to vote upon an 
application of the proceeds. German Nat. Bank of Hastings 
v. First Nat. Bank of Hastings... ..ccccec cece ce ecccenenaes vx 


Discretion. See AMENDMENT, 1. EVIDENCE, 32, 48. 
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Dismissal. See Derecr or PARTIES. TRANSCRIPT. 

A motion on behalf of the defendant below, to dismiss a pro- 
ceeding to reverse a judgment, will not be sustained on 
the ground that the debt has been satisfied and released 
after the judgment or decree was entered. Boldt v. First 
Nat. Bank of West Point. ......ccccescees Gin{a sis Rie Sig eile Cal erates a aces 


District Judge. See BILL oF EXCEPTIONS, 8, 
Bivorce. See ALIMONY. 
Extremé cruelty. Zimmerman v. Zimmerman. ....ceereee sees 


Dormant Judgment. See JuDGMENT, 10. SrarurTe or LimitTa- 
TIONS, 2, 3. 


Drainage of Swamp Lands. See STaTurTES, 8. 


Election. See BAaLLoT. County Drvisron. 
1. of remedies. See SALE, 3. TROVER, 8. 


= Contest. Judgment. 


2. The jurisdiction in certain election contests, is placed in 
the county court as term cases. Judgment may be pro- 
nounced at any time during the term. The four-day 
rule of justice courts does not apply. Orr v. Bailey...... 


Under sec. 11, art. 1, ch. 18, Comp. Stats., to effect the divi- 
sion of a county, the proposition therefor must receive a 
majority of the legal votes cast at the general election at 
which the same was submitted, whether cast for the filling 
of an office or on any proposition. State v. Clark..... ees 


3 


4, of defenses. See WAIVER, 3. 


Endorsement. See INDORSEMENT. 


Enrolled Bills. See EvipencE, 41. STATUTES, 2, 


Equitable Lien. See INCUMBRANCE. QUIA TIMET. 


Equity. 


will not lend its aid to one, who, in violation of an 
agreement that certain property shall be distributed 
among all parties thereto, seeks to appropriate such prop- 
erty to his own use. German Nat. Bank of Hastings v. First 
Nat. Bank of Hasting8......e..0.0. ere Siesch ache hotalele a See 


‘Error. See DEFECT oF PARTIES. REviEw, 5 and elsewhere. 


1. General assignment. Bennett v. MeDondld.....cceceeeesesee 


2, Joint assignment. .American Bank of Beatrice v. Hand..... 

Moseman Vv. Stat... ccececccccccccccsceecens sine Slee eeersiearess tees 
3. Parties to proceedings. Riehardson v. Thompson.......0+.+- 
4, Special assignment. Palmer v. First Bank of Ulysses........ 
5. Specific assignment. Bennett v. MeDonald........... seis wiee 
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Estoppel. See ConVEYANCE. CORPORATION, 1. Executor. PLEAD- 


1. 


ING, 31. 
Executor. 
An executor who attempts to transfer the entire estate in 
land to a third person, who executes a mortgage thereon, 
and uses the proceeds for the benefit of the estate, is, as 
a devisee, estopped from denying that the title passed by 
the conveyance, or that the mortgage is valid. And in such 
case the estoppel is binding upon the creditors of such 
devisee. Arlington State Bank v. Paulsen..... sisweers sa Bogrerevese's 


By Act of Party. 


. A party is not estopped by his acts or omissions which 


were in no manner or degree an element of or induce- 
ment to the acts of the one who seeks to invoke the 
estoppel. Oak Creek Valley Bank v. Helmer....see eovseees . 


In Pais. 


. An estoppel in pais is not available to a stranger to the 


transaction. Oliver v. Lansing.......e.e- aero viaietd eeisiacdeie Soe 
As to wife and husband’s creditors, see CONVEYANCE. 
Auditor. Insurance Company. 


. An insurance company which has obtained the services of 


the auditor in the issuance of certificates et cetera, and has 
reaped the benefit thereof, is estopped to deny its debt 
to the state for fees due therefor. State v. Home Ins. Co.. 


Evidence. See CrmmnaL Law, 2, 3. INsTRUCTIONS, 2, 3, 4, 6, 9. 


1. 


2, 


5. 


PLEADING, 12, 15, 36. REVIEW, 30. VARIANCE. WITNESS. 

of ratification. See Insrructions, 2, 4. PRINCIPAL 

AND AGENT, 6. 

The duplicate receipt of the receiver of a United States 

land office is evidence of title upon which the holder can 

maintain a possessory action for the premises therein de- 

scribed. Moore v. Parker...... POreeeee Teer ry eee eeeeeeecneee 
Certified Copy of Official Letter. 

A certified copy of a letter written by a public officer stat- 

ing in a general way what the records of his office disclose 

is not competent evidence of the facts stated. Idem. 
Yacation of Judgment. Perjury. 

As to vacation of judgment upon false testimony of princi- 

pal witness, not a party, see Meyers v. Smith.......s.0e. coe 
New Trial. Cumulative Evidence. 

Judgment will not be set aside in an independent action 

in equity, on account of newly-discovered evidence which is 

merely cumulative to evidence adduced at the trial. Idem, 

Harness Error. 


. The admission of incompetent and immaterial evidence, re- 


sulting in no prejudice to the rights of the party com- 
plaining, will not work the reversal of a judgment. Van 
Housen v. Broell..... ee eeecessaes ce eeeceee coerce eenceeences 
See, also, REVIEW, 4, 15. , 


94 
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Evidence—continued. 


%. 


10. 


11. 


12. 


13. 


14, 


15. 


16. 


17, 


18. 


19, 


In the absence of fraud, an officer’s certificate of acknowl- 

edgment is conclusive in favor of those who in good faith 

rely on it. Council Bluffs Savings Bank v. Smith....cccccees 
Form of Objection. 


. An objection to the introduction in evidence of a written 


instrument to which are appended the names of several 
persons, on the ground that it is “incompetent, immaterial 
and irrelevant,” is too general to be considered; and such 
objection does not raise the question of the genuineness of 
the signatures to the instrument offered. Krull v. State... 
of enactment. See STATUTES, 2. 


Statute. 
Written papers pinned to original bills in the secretary of 
state’s office, having on the face, in blue pencil marks, the 
word “adopted” or the word “carried,” are not competent 
evidence to impeach the journals of the house and senate 
or original bills duly authenticated. Stute v. Abbott....... 
Conflicting . See REVIEW, 1. 

Merger. 
The evidence in this case did not conclusively establish a 
merger, but was sufficient to sustain a finding of non- 
merger. Oak Creek Valley Bank v. Helmer.....ccccscsccsece 

Absent Witness. 

The showing of the absence of a witness from the juris- 
diction of the court is an insufficient foundation for the 
admission of his testimony given on a former trial. Wit- 
tenberg Vv. Mollyneaua.......ccccccccccccccececcccvucvecssvess 


of demand, in a replevin action. See REPLEVIN, 8. 
Parol. 

Where thé description of property in a chattel mortgage is 

clear, and free from all ambiguity, parol proof is inadmis-, 

sible to show the extent and meaning of language em- 


90 


97 


106 


od 


176 


ployed. Dremel v. Murply......... eet e cece nc esccecccevevene BLO 


Proof of Registration. 
The filing of a chattel mortgage is not proven by the in- 
troduction in evidence of a copy of the instrument, even 
though the fact of filing may have been indorsed thereon. 
Idem. F 


Evidence examined, and held not to sustain the findings of 


the trial court. Oliver v. Lansing..... Deecesesvcoccccencees 219 


Negligence. 
Where there is no conflict in the evidence, and but one rea- 
sonable inference can be drawn from the facts, the ques- 
tion of negligence is for the court. Brady v. Chicago, St. 


P.M. EO. BR. CO.. cece ecw ee eee sree cece ee ceenreceecens Rad 


Form of Objection. 
An objection to testimony on the ground that it is “incom- 
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Evidence—continued. 


20. 


21. 


22 


23. 


24, 


25. 
26. 


at. 


28. 


29. 


30. 


petent, irrelevant and immaterial” is sufficiently definite 
and specific. Bennett v. McDonald..... ee eee 
Hearsay. 
A witness should not be permitted to give hearsay testi- 
mony. Idem. 
Reception After Demurrer to Evidence. 


The reception of evidence tendered by the defendant, after 
a decision against him on a demurrer to plaintiff’s evi- 
dence, is not error. Dunn v. Bozarth........ 


Husband and Wife. 


In the enforcement of a wife’s claim against her husband, 
she does not stand on the same plane with other creditors 
as to quantum of proof. She must show (1) that the debt 
was genuine; (2) that her purpose was honest; (3) that she 
acted in good faith in obtaining the payment. Idem. 


Master and Servant. 


of liability of master to infant servant for personal 
injuries. See MASTER AND SERVANT, 7. 


In a suit by the purchaser of a note from the first in- 
dorsee, such indorsee may testify upon rebuttal as to the 
bona fides of the purchase and ownership of the paper. 
Knight v. Pinney... crccccccccvcees se aeeeeaee teereees cece eteee 


Sufficiency. 
Evidence held sufficient to sustain the verdict. Jdem. 


Evidence examined, and held to sustain a finding and judg- 
ment in favor of plaintiff for a certain amount. Beebe v. 
LAHiMer civcccvcccccceeeeees Sbip weRinte ete wes sbideeidaie gb able Dewees #6 


Motive. . 
Evidence is admissible which tends to show that a person 


had a motive for doing an act. German-American Bank of 
Milwatkee v. Stickle...... sees Hie ssisio ew: 88 Spe eran Oise wiki gas eae 


The burden of proof as to new matter pleaded by way of 
confession and avoidance of the allegations of an adver- 
sary’s pleadings is on the party setting forth such new 
matter. -Home Fire Ins. Co. v, Johansen.........eeeeeeee nee 
Insurance. Incumbranee. Onus Probandi. 

Where an insurance policy contains a clause against in- 
cumbrances, and a mortgage is given upon the property 
insured, in violation of the condition of the policy, and 
the lien is afterward discharged, the burden of proving 
such discharge is on the insured.” Idem. 


Foreign Statutes. 


In the absence of proof, the laws of a sister state will be 
presumed to be the same as our own. Pennsylvania Co. v. 
Kennard Glass & Paint C0... .cceeceeeveevenoes ev iecolngs seeeeeee 


234 


244 


274 


349 


435 


INDEX. 
Evidence—continued. 
Cross-Eramination. 
31. The cross-examination of a witness should be confined to 


32. 


34. 


35. 


36, 


37. 


38, 


39. 


the matter covered by his examination in chief, Idem. 


Order of Proof. 
The order in which testimony shall be introduced is dis- 
eretionary with the trial court. Jdem. 


Written Statement of Accounting Officers. 


33. A document prepared by an accounting officer during his 


term of office, showing the receipts and disbursements of, 
and the balance chargeable against, a financial officer, is 
competent evidence against the sureties on the official 
bond of the latter officer, if it was used by him in account- 
ing to his successor and turning over the office, at the 
time and in the manner contemplated by the law and the 
contract of the sureties. Paxton v. State..... see eenececees 


Expert. 
A person who has held an office for some considerable 
time, is, presumably, competent to give an opinion as to 
the meaning of entries in the books of the office evidenc- 
ing business transactions therein. Idem. 


Official Reeord. Suretics. 
The official records of a state treasurer are competent 
evidence against his sureties. Idem. 


Trover. 
In an action for specific conversion of public funds against 
a state treasurer and his sureties, it is not error to ex- 
clude evidence that the officer paid his own funds into the 
treasury, unless the conversion occurred prior to the pay- 
ment. But, in an action for a general balance, such evi- 
dence would be admissible under a general denial. Jdem. 


x Res Geste. 
The declaration of an officer or agent of a public corpora- 
tion, in regard to official business, is admissible as part of 
the res geste. Idem. 


Pleading in Another Action. 
Pleadings in another case may be received in evidence as 
declarations against interest. But when not verified, they 
are received enly on actual or presumptive proof that the 
pleader directed or subsequently sanctioned the admission. 
The weight of such evidence is a question for the jury. 


Idem. 
Judicial Knowledge. 


Facts of which the court will take judicial notice, need 

not be given in evidence. State v. Scott..... sd acerercescoes 
Locus in Quo. 

ihe view of the locus in quo by the jury is evidence. Chi- 

cago, R. I. & P. BR. C0. 0. Farwell. ccc cev cee ce cece eee eeeeenens 


“460 


499 


544 
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Evidence—continued. 
; Statute. . 
41. The due authentication and enrollment of a statute affords 


42. 


43. 


44, 


45. 


46. 


47. 


48. 


49, 


50. 


51. 


only prima facie evidence of its passage. Webster v. City 
of Hastings. .........0005 weet tis sab: gialase fanai's see e cece cence enes 
The legislative journals, kept in obedience to the com- 
mand of the constitution, are the best evidence of what 
affirmatively appears in them regarding the enactment of 
a law. Idem. : 

Witnesses should state facts, and not mere conclusions. 
Orcutt Vv. POUSleY...ccccvccccccccccccscccescvssccsevevecseces 

Ambiguous Contract. 
Contradictory evidence as to the construction of an am- 
biguous contract, should be submitted to the jury. AfcCord- 
Brady Co. v. MONCYNAN. ..cccccceccccccccsccccscecscveccesess 
Harmless Error. 
The admission of evidence which could not have influenced 
the jury in the conclusion reached, is, at most, error 
without prejudice. Walsh v. Peterson.....ccccccccccceevsees 
Cross-Examination. 
Where a witness has related a portion of a conversation 
or transaction on his direct examination, he may be cross- 
examined as to the whole. Idem. 
Eapert. 

Triers of fact are not generally bound by opinion evidence 
of value, even when it is not met by opposing proof. Lin- 
coln Land Co. v. Phelps County...... AGiosd 00-0 a's Sebo eie eles eaten Ste 


The order in which evidence will be received, rests in the 
discretion of the court. Baer v. State......ccceceqeecescces 
Rape. 

Where the prosecutrix in a rape case testified to the com- 
mission of the offense by the prisoner; and it appeared 
that she made immediate complaint of the outrage and 
exhibited marks of violence; and where, immediately be- 
fore the outrage, the defendant declared his purpose of 
gratifying his passion; and there were proofs showing 
that he probably visited the scene of the outrage on the 
night of its commission, the evidence is sufficient to sus- 
tain a conviction against the testimony of the prisoner, 
unsupported by other direct testimony. Idem. 


Where a person is indicted for rape, as distinguished from 
incestuous rape, it is not necessary that any witness shall 
testify in terms that the prosecutrix and the prisoner are 
not brother and sister. Idem. 
‘ Presumption. 

In an action for injuries suffered by derailment of a train, 
the presumption is against the company. Chieago, R. I. 
E P. R. C0. V. ZErTnech€. cc ceeccccccccccccrcccccecsesecesesens 
Chicago, R. I. & P. R. C0, v. Baton... .ccccsescccnseccenscceees 


563, 


575 


593 


645 


689 
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Evidence—continued. 


2. 


53 


54. 


56. 


57. 


58. 


59. 


G1. 


62. 


Malice. 
In the trial of an action for libel, evidence of express 
malice is incompetent to determine the amount of re- 
covery. Bee Publishing Co. v. World Publishing Co........+ F 


Libel. Damages. 


In the trial of an action for damages to business from a 
libelous publication, evidence of the volume of such busi- 
ness, before and after the publication, is competent. Idem. 


Probable Future Damages. 


In the trial of an action for damages for a libelous pub- 
lication, it is proper for the jury to take into aecount 
the probable future damages. Jdem. 

See, also, Birchard v. Booth, 4 Wis., 85, [67]. 


Libel. Decline of Business. 


. In a civil action for libel, under an allegation of loss of 


business, it is competent for the plaintiff to prove a gen- 
eral loss or decline of patronage. Idem. 
Expert Testimony. 

Where a defamatory article contains an imputation upon 
the solvency and stability of a large newspaper concern, 
it is proper, in the trial of an action to recover damages 
occasioned ‘by the libel, to show by expert proof the gen- 
eral effect of such an article on the business of such pub- 
lisher. Idem. 

Disputed Questions of Faet. 
Disputed questions of fact must be epennhehes by the 
best evidence obtainable. Idem. 


Secondary. 
Evidence can not be received which, on its face, indicates 
that it is secondary and that the original source of in- 
formation is in existence and accessible. Idem. 
Cumulative. 
The reception of cumulative secondary evidence, is error 
without prejudice, if the fact sought to be proved is other- 
wise conclusively established. Idem. 


Haclusion. General Denial. 


. In the trial of an action on a contract, where the answer 


is a general denial, it is not error to exclude evidence which 
has no tendency to disprove the averments of the petition. 
Denney v. Stout...... See eeerere rere rere ee eee 


a ay 


The jury may disregard the entire evidence of an uncor- 
roborated witness, where his testimony on a material point 
is willfully and corruptly false. dem. 

Adultery. 
A jury might be authorized, in a proper case, to presume 


56 


713 


731 
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Evidence-—-concluded, 


the existence of an adulterous relationship from sporadic 
acts of sexual commerce. Siceenie v. Stute........ceeeeees 269 


Execution. See INJUNCTION, 2. 


Executive Officers. See STATE AND STATE OFFICERS, 11. 


Executor. See EsTorret, 1. 

Executors who have made conveyances in violation of the 
terms of the will under which they are administering an 
estate, are not estopped in their representative capacity 

‘ from denying that the conveyances are invalid, and that 
they do not transfer the title or interest of the devisees. 
Arlington State Bank v. Paulsen....... w Nee eee oe eee wee ee nse, 94 


Exemption. See HoMESTEAD. 
1. Individual partners can not claim as exempt, any portion 
of the partnership property until after partnership debts 
have been liquidated. Miller v. Waité.....-.-.cceeeeseeeoes 319 


2. Where a debtor takes the necessary steps after the levying 
of an execution upon his lands to have his homestead in- 
terests therein determined, it is the duty of the creditor 
to make application as provided by law for the appraisal 
of the premises, and his failure to do so will be sufficient 
ground for vacating the sale of the homestead. Chamber- 
lain Banking House v. ZUtavern.ccecccccecccecacecceceeceees 623 


Expert Testimony. See EvipENCE, 34, 47, 56. INSTRUCTIONS, 4. 
Feme Covert. See MARRIED WOMAN, 
° Final Judgment. See GARNISHMENT, 7, JUDGMENT, 17. 


Findings. See VERDICT. 
The findings of the court must respond to the issues raised 
by the pleadings in the case. Upton v. Betts...... secccceees T24 


Fixtures. 
1. Ordinarily the requisites of a fixture are: (1) Actual an- 
nexation to the realty, or something appurtenant thereto; 
(2) appropriation to the use or purpose of that part of 
the realty with which it is connected; (3) the intention 
of the one making the annexation to make the article a 
permanent accession to the freehold. Oliver v. Lansing..... 219 


See REMEDY. 


2. Removal of 


Forcible Entry and Detainer. 

A complaint in an action of forcible entry and detainer, which 
accurately describes the premises and distinctly charges an : 
unlawful and forcible detention thereof by the defendant, 
is sufficient. Moore v. Parker..... bind uiaiessnvaanatel Seba weesaaiee’ 29 


Foreclosure. See APPRAISEMENT. STATUTE OF LIMITATIONS, 7, 


Foreign Building and Loan Associations. See Usury, 2. 
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Fraud. See FRAUDULENT CONVEYANCE, SALE, 38, 8. 

Frand, to constitute a cause of action, counter-claim or de- 
fense, must have been fruitful of injury or damage to the 
party who seeks to avail himself of the plea. Carrington 
D. OMANG Life ASYN. 2. eeccccrecncccccccecscreccenseesseers 116 


Fraudulent Conveyance. See CREDITOR. HUSBAND AND WIFE. 
PLEADING, 15. 

1. A question of fraud or intent accompanying conveyance of 
title is one of fact. Boldt v. First Nat. Bank of West Point.. 283 

2. That a conveyance of title between relatives is without 

consideration, does not make it fraudulent, ipso facto; but 

only casts the burden of proof of the good faith of the 

transaction upon the party endeavoring to sustain it. 


Idem. 
8. Omaha Coal, Coke & Lime Co. v. Suess, sustained. Oak Creek 
Valley Bank v. Helmer....... 3: aias wee a dis © she 00'S Gite wee uals wera oo. 176 


Gambling. See WAGERING CONTRACT. 


Garnishment. 
* 4. The garnishee is the only person who can successfully 


plead that the fund garnisheed, is in custodia legis. Sturte- 
vant V. BONn...sseceeee oo eeeeeaces vere oeceenewreneneseeseoes 82 


2. Money in custodia legis is not subject to the process of 
garnishment. Jdem. 


8. The garnishee may waive the defense that money in his 
hands is not liable to garnishment. Idem. 


4, A plaintiff in a suit of garnishment, by service of the writ, 
becomes entitled to the rights of his debtor against the 
garnishee; and no after-understanding or agreement be 
tween the two latter parties, can essentially change tho 
rights which have so attached. Chamberlain Banking House 
v. Reliance Ins. Co. of Philadelpnid....cccsecevceccccssssscens 195 


5. Where a party has recovered judgment against his debtor; 
and the latter is summoned as such debtor, in garnish- 
ment; and his answers are unsatisfactory; and suit is 
instituted against him, all suits being instituted in the 
county court; and the garnishee makes a payment into 
court which is credited by the judge upon the original 
judgment; and the assignee of such judgment files a claim 
to the payment, and serves notice upon the attorney of 
plaintiff in garnishment who appears and does not object 
to the jurisdiction; and there is an adjudication in favor of 
applicant, the last proceeding is without jurisdiction. Idem. 
Chamberlain Banking House v. Hartford Fire Ins. Co..... esaes 201 


6. A person served with summons in garnishment, may appear 
and answer at any time after service. Peterson v. Kingman.. 667 

7. Upon the answer of a garnishee admitting his indebted- 
ness to an execution debtor, the court may enter an order 
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Garnishment—coneluded. 
for the payment of the amount into court to apply on the 
judgment. Such order is a final order, and execution may 
issue thereon. Idem. 
8. Where a garnishee in good faith complies with the order 
of the court, he will be protected. /dem. 


Head of Family. 
A widow who has her children and grandchildren under her 
care and maintenance, is the head of a family. Chamber- 
lain Banking House v. Zutavern..... ecco ete eee eeeeneeee 


Hearsay Testimony. See EVIDENCE, 20. 


Highway. 

The proviso of sec. 3, ch. 78, Comp. Stats., 1899, “That, all 
roads that have not been used within five years shall be 
deemed vacated,” applies only to roads which have been 
entirely abandoned. It does not apply to the unused parts 
of a road lying on either side of the line of travel. Krueger 
DO. SENKINS. cece ce cence tasers ere ort sees Secs eey sia ae: 


Homestead. See MorTGach, 3. PLEADING, 15. 
A homestead of less value than $2,000 is exempt from forced 
sale. Chamberlain Banking House v, Zutavern.cccccccsceceees 


Husband and Wife. See Aumitony. Divorce. FRAUDULENT Con- 
VEYANCE, MORTGAGE, 3. 


Debt of Husband to Wife. 

1. A husband may transfer property to his wife in payment 
of a debt due her, provided it is not done with intent to 
hinder, delay or defraud his creditors; and even though 
he be guilty of fraud in the matter, such transfer will 
be valid, if the wife was ignorant of, or did not participate 
in, the fraudulent purpose of her husband. Dunn v. Bozarth, 


Claim of Wife Against Husband. 
2. A wife may enforce her just claims against her husband 
on the same terms as other creditors, except as to the 
quantum of proof. Idem. 


Incumbrance. 

A junior jncumbrancer who claims priority over an elder 
equitable lien, must allege and prove that he acted in good 
faith in the transaction, and that he paid out the full 
amount secured by his lien in ignorance of the prior 
equity. Upton v. Betts..... 3a Wistardeg S0 Ws s\dualerare eid esare latel abiegeleravere a 


Indorsement. See BaLLoT, 1. NEGOTIABLE INSTRUMENTS, 1. 
Inducement. See ConsTITUTIONAL Law, 14. 


Infants. InguryY To INFANTS. 
Risk. Service. 
1. Infants, like adults, assnme the ordinary risks of the 
service in which they engage. Omaha Bottling Co. v. Theiler... 


623 


244 


257 
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Infants—concluded. 
2. An infant engaging in a hazardous employment is entitled 
to warning of dangers which, on account of youth and 
inexperience, he does not fully comprehend. Idem. 


3. An infant employé, who is familiar with the dangers of 
his employment, can not recover for an injury received in 
such employment. Idem. 


Injunction. 
Contract of Sale. 
1. A contract, limited as to time and territory and reasonable 
in its terms, is valid, and enforceable by injunction, and not 
_ contrary to public policy. Downing v. Lewis........ceceeees 38 
Execution of Sale. 
2. Injunction is the appropriate reniedy to prevent an execu- 
tion sale of land for the satisfaction of a judgment which 
is neither a lien on the property nor a personal charge 
against the owner. Predohl v. O'Sullivan..... URE Ee ES 311 


Adequate Remedy at Law. Multiplicity of Suits. 
Unconstitutional Law. 

3. Where it is alleged that a public body is proceeding to 
interfere with the rights of a person or corporation in a 
manner which will cause damage, for which there is no 
adequate remedy at law, or which may cause a multi- 
plicity of suits, and it is further alleged that the law under 
which the proceedings are in progress is unconstitutional, 
the petition presents cause for relief by injunction. Pa- 
cific Bapress Co. v. Cornell. cc... cece ccc ccc cee eaten een eeseees 364 

; Damages. 

4, Where the hearing of an application of a temporary in- 
junction has been unreasonably postponed, attorneys’ fees 
necessarily incurred in effecting a dissolution are a proper 
element of damages, if it is determined that the temporary 
order should not have been allowed. (Gyger vu. Courtney..... 55 


or 


Dismissal. 
5. The. voluntary dismissal of an injunction suit, gives a 
right of action on the bond. Jdem.. 


Injury to Infants. See MASTER AND SERVANT, 2, 3. 
Insolvency. See Crepitor’s BILt. 


‘Instructions. See Expert Trstimony. Jury, 5. NEGLIGENCE, 1. 
REVIEW, 11, 22, 27, 32, 33, 40, 42, 48, 54. ; 
1. Alleged errors in the giving or refusal of instructions are 
not available, if it is clear they were not harmful to the 
plaintiff in error. Van Housen v. Broehl..... ccc cccce cece 48 


2. Instructions should not submit to the jury elements of 
damages not embraced within the evidence adduced on 
the trial, Shiverich t. Gunning. .ccccccccccveces Said sot ecleree. NS 
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Instructions—continued. 


3. 


10. 


11. 


~ 12. 


It is error to give an instruction which withdraws from 
the consideration of the jury a material issue of fact. 
Hayden v. Frederickson... ..ssesees Zid h’eceiwie'S ewes Wig, 8's wai biere o Breke 


Fepert Evidenec. 


. It is error to instruct the jury that “expert evidence is of 


the very lowest order, and is the least satisfactory.” Idem. 


Request for See REVIEW, 11. 


Preponderance of Evidence. 


. A defendant is entitled to have the jury instructed that 


the plaintiff must establish his case by a preponderance of 
the proof, and he can not be deprived of this right by an 
amendment of the petition after trial and verdict. Omaha 
Bottling C0, GU. TRU... cc ccreccccsecccrcccceccccevcceescess 


Adultery. 


. An instruction to the effect that if the jury find that the 


defendant and a married woman, not his wife, had sexual 
intercourse during any portion of the time alleged in 
the information then the rule of law is that it is pre- 
sumed that the defendant and said woman had sexual 
intercourse habitually as long thereafter as she was an 
inmate of defendant’s dwelling house, held error. Sweenie 


Os SEALE? asicaiece.e-swiaia 1s sis, acoie Sre'se S104 Bis 0b 6-06 p0ce Sin oi8 dave Cadieetdiee. 


Non-Direction. 


. The jury should be charged by the court to base the 


verdict solely upon the evidence; but a failure in this re- 
gard is a non-direction simply. If the defeated party 
wishes to predicate error thereon, he should prepare and 
ask an instruction to that effect. Burr v. McCallum........ 


Absence of Bill of Exceptions. 


. If instructions contain statements which may have been 


correct and applicable to possible conditions of proof in 
the case, in the absence of the bill of exceptions, they must 
be presumed to be free from error. McGraw v. Chicago, R. I. 


& Py Bye 0 vsisee cc cinveccesee ce side y's Geejorshn sre sieyaraimaiavescye-daamie sgh 
Filing. 
Failure to file instructions is not available error unless 


excepted to at the time. Minzer v. Willman Mercantile Co.. 
Propositions Not Involved. 


It is not error to refuse an instruction containing a correct 
proposition of law not involved in the case. Nebraska 
Savings & Exchange Rank v. Brewster....... sete eeccetcterees 


Not Assigned as Error. 


An instruction, the giving of which is not assigned as 
error, is the law of the case whether right or wrong. 
World Mutual Bencfit Ass’n v, Worthing.....cccecceceeee eee 


141 


257 


269 


326 
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410 
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Instructions—concluded. 


13. Instructions should be construed together. Chicago, R. I. 
& P. R. Co. v. Zernecke...... a easieietee este Sian joie aces euler eee 
Chicago, R. 1. & P. R. Co. v. Haton.......eeeee petarerelete eds éatdoecs 
14. It is not error to refuse an instruction which omits an im- 
portant element. Denney v, Stout....... see e ence cer enees 
Insurance. 
Application. 
1. When an application for an insurance policy is oral and 


» 


no inquiry is made as to the character and condition of the 
title to the property to be insured, a failure to disclose the 
existence of incumbrancés will not, in the absence of fraud, 
avoid the policy. Scal v. Farmers & Merchants Ins. Co....... 


. A misstatement, in an application for a policy of insurance, 


of a material fact, inducing the acceptance of the risks, 
will avoid the policy. Idem. 

Misstatement. Ineumbrance. 
A misrepresentation as to the amount of incumbrance upon 
property sought to be insured, where the policy is con- 
ditioned that it will be void if the property be mortgaged 
or otherwise incumbered without notice to and consent of 
the company indorsed thereon, will, in the absence of a 
waiver, avoid the policy. Idem. 
Insurance policy. See CHATTEL MorTGAGE, 7. 

Policy. Ineumbrance. 

Where an insurance policy upon chattels contains a clause 
against incumbrances, the giving of a mortgage upon such 
chattels cancels the policy; but a cancellation of the lien 
revives the contract. Home Fire Ins. Co. v. Johansen......05 


Application. Premium. Note. 


. The acceptance of an application and premium note by an 


insurance company, sufficiently ratifies the act of the 
person who prepared and forwarded the same, whether 
that person be an agent of the company or not. Farmers 
& Merchants Ins. Co. v. Wiard. oc. cece ccc cee eee eee eee eene 


. A policy of fire insurance stipulated that it should be sus- 


pended and rendered inoperative, during the time the 
premium note, or any part thereof, remained overdue and 
unpaid. That the note remained unpaid at the time the 
insured property was destroyed by fire, will not defeat a 
recovery on a policy in case the note had not then matured. 


’ Idem. * 


od 


Railroad Companies. 
A railroad company is an insurer of the safe transportation 
of a passenger. Chicago, R. I. & P. R. Co. v. Zernecke........ 
Chicago, R. I. € P. R. Co. v. Eaton........ rer arr 


Interest. See TAaxaTION, 7. 


1. 


Where the right to damages for a breach of contract is 
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Interest—concluded. ; 
the subject for litigation, and the amount of recovery is 
unliquidated and must be fixed by the determination of the 
suit, interest can not he allowed for time precedent to 
such determination. Wittenberg v. Mollyncaur...........00- 
2. The collection of interest is a statutory right, and did not 
exist at common law. Idem. 


Junior Incumbrances. Date. 
3. A junior incumbrancer who, to protect his lien, takes up a 
superior lien, is entitled to interest from the date of pay- 
ment. Leavitt v. Bell...... cc... cee Sipiavecore: tinea Gis ee Qrese ones 


4. A person wishing to avoid paying interest upon an ad- 
mitted obligation, where there is a dispute as to whom the 
obligation is due, must bring the money into court to abide 
its final judgment, unless the court otherwise direct under 
the provisions of sec. 48 of the Code. Elkhorn Valicy Lodge v. 
Hudson ...... Sibras bial a OS eyes Sed Stes. S Sine wie sesece:5 i esatate rs sae ieetetee 


Intervention. 

It is proper for a court to pass upon a petition to intervene, 
filed without notice, at the time of final judgment or just 
prior thereto. Such action taken, may bar the applicant’s 
right to supersede upon an appeal of the main case. State 
VD. HOLMES... .cccccccevercnsccccceeessesenssssesersseeeeesees 


Inventory. ; 
When a contract for sale of chattels provides for the taking 
of an inventory by the parties, the buyer can not urge as a 
defense to the action to recover the purchase price, that 
the inventory was made by the vendor alone, when the 
vendee was given an opportunity to participate therein 
and refused to do so. Hayden v. Fredcrickson....... wraisieistelers 


Irrigation Companies. See ConsTITUTIONAL LAW, 2. 
Journal Entry. Sec NEw TRIAL, 2. 


Judgment. See STATUTE OF LIMITATIONS, 3, 4. 
- Enforcement. 

LA can not be enforced piece-meal by each of the own- 
ers whose claims have been merged therein, issuing an ex- 
ecution for his part. German Nat. Bank of Hastings v. First 
Nat. Bank of Hastings....... veleienolarseveners ee areca 6 m,0'8 SONG BC el ows 

New Trial. Equity. 

2, The provisions of the Code in regard to vacation of judg- 
ments and granting of new trials are not exclusive. The 
right to an independent equitable action also exists, and 
such action may, under certain circumstances, be prose- 
cuted after removal and review of the judgment suit in the 
court of last resort. Meyers v. Smith.......-eeeee taiaisie sess - 


in election contest. See ELECTION, 2. 


203 


672 
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30 
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Judgment—continued. 


4, 


10. 


11. 


12. 


13. 


14. 


. Satisfaction of 
. A judgment rendered by a justice of the peace in an action 


In Replevin. 
The failure to render an alternative judgment, in a case 
where the property in controversy had been destroyed, 
for a return of such property or its value, is error without 
prejudice. Richardson Drug Co. v. Teasdall.........45 repaeiod 


See REPLEVIN, 3. 


of replevin, for a return of the property and $50 damages, 
or in case a return can not be had, for $200 and costs, is 
valid. Selby v. McQuillan... . ccc ccc wee ccc cece cece cee ceee 


. An appeal from such judgment invests the distriet court 


with jurisdiction of the cause, and it may, on the trial, if 
the issues are found in favor of the defendant, render judg- 
ment in his favor for the ascertained value of the prop- 
erty, whatever that may be. Idem. 


. Sec. 191a of the Code, which declares that the judgment in 
favor of a defendant in replevin shall be in the alternative,. 


was enacted in the interest of litigants, and not for the 
benefit of sureties, and only contemplates the rendition 
of a judgment in the prescribed form where, under the 
conditions existing at the time of the trial, such a judg- 
ment would or might be of practical value to one or both 
of the parties. Jdem. 


. The failure to render an alternative judgment in replevin, 


is no defense to an action on an appeal bond given in 
behalf of the plaintiff, where the property can not be re- 
turned and that fact has, upon proper inquiry, been de- 
termined by the court. Idem. 
Revivor. 

The proceeding to revive a dormant judgment is not the 
commencement of a new action, but the continuation of an 
action previously commenced. Bankers Life Ins. Co. v. 
RODDING Lecce cece ccc creeeccceeeeees ooo mene sce eeesssccccecenes 


The word “manner,” found in secs. 472 and 473 of the Code, 
respecting the revival of judgments, does not include the 
element of time. Idem. ae 
Lien. 

Real property, purchased by a judgment debtor subsequent 
to the rendition of judgment against him, is subject to the 
lien of such judgment as soon as the title vests in the 
debtor. Lessert v. Sieberling..........ccceeeees er eet 


By sec. 524 of the Crim. Code, a judgment of the district 
court in favor of the state, for cost%, is a lien on all real 
estate within the county owned by the accused at the time 
of docketing the cause. Predohl v. O’Sullivan.............. 


170 


309 


311 


A judgment for costs in favor of the state, rendered by - 


the district court, which has been assigned, becomes dor- 
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Judgment—concluded. 
mant and ceases to be a lien on the real estate at the 
end of five years from the date of the assignment. Idem. 

On Verdict. 
15. A judgment will not be entered on special findings, in op- 
position to a general verdict, except in case of incon- 
sistency. Schlageck v. Widhalm............ 


In Personam. : 

16. In the foreclosure of a mortgage, the decree in personam 
does not become final until after the sale of the property 
and entry of deficiency judgment. Parmele v. Schrocdcr..... 

Final Decree. Definition. 

1%. A decree is not final if anything remains to be done by the 

court before it can be executed. Idem. 
Jurisdiction. 

18. Where a court obtains jurisdiction of a party by the service 
of a defective summons, a judgment rendered is not void. 
Ley 0, Pilger cccccvessecscecceveves Sibi ese @.atose (a Seterete SG, PS invere betes 

Deficiency. 

19. Pending actions are not affected by the repeal of a statute 
allowing a deficiency judgment. Thompson v. West........ 

20. A judgment must conform to the pleadings. State v. Dick- 
ANSON? 5 Baie sis Sscatiee gia eo a ese Sis dee Oe Sia SENS ieee Geir sats eee 


Judgment on Pleadings. See PLeavine, 14. 


Judicial Cognizance. See Maximum RATE Law, 2. 
This court will not take judicial notice of the rules of practice 
of the district court. To be considered, such rules must 
be made a part of the record. Dunn v. Bozarth...... Brace welese 


Judicial Knowledge. See JUDICIAL COGNIZANCE. 
Judicial Notice. See JUDICIAL COGNIZANCE. 


Judicial Sale. See MoTion, 5, 6. SALE 
Confirmation. Objections. 

1. Objections to the confirmation of a judicial sale, will be 
disregarded on review when not brought to the attention 
of the trial court. Mandell v. Weldin......cccesececcceceees 

Motion. Objections. Vacation. 

2. On a motion to vacate a judicial sale, objections to the de- 
cree under which such sale was made, can not be con- 
sidered. Cow v. Parrotte....... sierdin forte gee se eidarhe See hive wreavensvaiets 

3. Objections to the confirmation of a sale of real estate, 
must be specifically assigned, and catled to the attention 
of the trial court. *Bernheimer v. HAMECr....ceecceeeeeneeeee 

Appraisal. Objections. 

4. Objections to an appraisal of property to be sold at judicial 
sale, should, except where fraud is alleged, be filed prior 
to the date fixed for the sale. Idem. 


541 
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Judicial Sale—concluded. 
Error in Appraisal. Outlaiwed Lien. 

5, An error in appraising real estate for judicial sale, whereby 
an outlawed lien was deducted, is without prejudice where 
the property sold for more than two-thirds its gross valua- 
tion. Idem. 


Junior Incumbrancer. See INCUMBRANCE. 


Jurisdiction. See APrEAL, 1. REVIEW, 8. 
1. Consent of parties can not confer jurisdiction of the sub- 
ject-matter. Dufrene v. Smeaton... ..cccccccecvcccccccsccece 


of appellate court. See REVIEw, 9. 


Verification of Pleading. 
3. The verification of a petition is not essential to jurisdiction. 
Farmers and Merchants Bank of Holstein v. German Nat. Bank 
Of Lincoln ...cccccecccvees Sinje,d)6:5rS wip Sere Stereia'e wie, o 6 0414's Sige Siete sacs 
Supreme Court. 
The appellate jurisdiction of the supreme court depends 
upon the filing with the clerk of a duly authenticated 
transcript of the proceedings of the district court con- 
taining the judgment or final order sought to be reversed. 
Snyder v. Lapp, Snyder v. Norris. ..cccceecves was eise geisbeees 
5. The state board of transportation has power to inquire 
into the intra-state business of express, telephone and 
telegraph companies and to regulate their rates therefor. 
Nebraska Telephone Co. v. Cornell... cccccccvccccccccccccccees 


4 


Jury. See INSTRUCTIONS. 
7 . In a law action, a party is entitled to a jury trial as a 
matter of right. Lett v. Hammond..... Malaita ais oie wrote ats eseauete’s 
. The fact that there are incidental issues which are equi- 
table in their nature, does not alter the rule, Idem. 


to 


67 


229 


243 


737 


339 


3. The refusal of the demand for a jury in such a case, is © 


error. Idem. 

4, The hearing and favorable determination of a motion to 
transfer a cause to the equity docket, or the subsequent 
fact of its being placed on such docket, does not neces- 
sarily decide the right of the party demanding it, to a jury 
trial. If the demand is made before or at the time the 
case is called for trial, denial is error. Idem. 

Instruction. 

5. The jury are bound to follow the instructions given by the 
court, and act on them in making up a verdict. World 
Mutual Benefit Ass’ v. Worthing... cccccccccccccvccccccseseee 

6. It is the business of a jury, in an action for libel, to de- 
termine the amount of damage. Bee Publishing Co. v. World 
Publishing Co..... Spiers ecole tare ee ah 40s) bea erd #:6: siete areleve wiatese's cece 


Justice of the Peace. See JUDGMENT, 6. 
Prior to the enactment of ch. 92, Session Laws, 1899, the juris- 


587 


713 
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Juctice of the Peace—concluded. 
diction of a justice of the peace, in an action of replevin, 
depended upon the appraised value of the property in suit. 


Selby v. MeQuillam. cc ccccccccccccccvcvcncvcctssevevece Seal eye aes 
Justification. See PLEapIne, 36. 
Laches. 
Mere delay of a party in proceeding against a void tax, will 
not constitute laches. Casey v. County of Burt.........0. eee 


See, also, NoTICcE, 7. 
Land Office Receipt. See EVIDENCE, 2 


Larceny. 
The crimes of stealing cattle and of receiving stolen cattle, 
described in sec. 11%a@, Crim. Code, are separate and 
distinct offenses. George v. State.........6 Sidantis Somes ss snare 


Lease. 
A tenant is not bound, by an assumption in a lease, to pay 
void taxes. Scott v. Society of Russian Israclitest........06. 


Legal Holiday. 

1. No court can be opened, nor can any judicial business be 
transacted on Sunday, or on any legal holiday, except cer- 
tain matters specifically designated in the statutes. Decre, 
Wells & C0. v. HOAGES. cc ccc ccc ccce ese c renee cn eneeeeeseeeeese 


2. The approval by a county judge of an appeal bond on a 
legal holiday, is not within the inhibition of sec. 38, ch. 19, 
Comp. Stats., which provides that “no court can be opened, 
nor can any judicial business be transacted, on Sunday 
or on any legal holiday.” Idem. 


Legislative Journals. See EVipENcE, 42. ; 

_ 1. The legislative journals may be examined for the purpose 
of ascertaining whether a measure was enacted in the 
mode prescribed by the constitution. State vt. Abbott...... 
Webster v. City Of HAStINGS... ccc ccc ccc rece ec eee eee eee eens 


2. Entries in the legislative journal will prevail over the 
enrolled bill, if the former explicitly contradict the latter. 


Idem. 
Legislature. 
There are three branches of the legislative department; one 
of these is the governor. Weis v. Ashicy.........06 sleeietecsis e's 


Letter See REVIEW, 30. STATUTE or LIMITATIONS, 6. 
of officer. See EVIDENCE, 3. 


Levy. See TAXATION. 


Liability. 
The provision of the charter of cities of the first class, re- 
quiring real estate owners and occupants to maintain cer- 


158 


624 


163 


571 


288 


106 
563 


494 
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Liability—concluded. 


tain sidewalks, and making them liable for injuries occa- 
sioned by reason of the defective condition thereof, does 
not relieve the city in the premises. City of Lincoln v. b 
BAP NOT 55 a aise ooh a gaia bik 6 Seid 8 Rie higle oN: Seole FREE o Wrete aaseerenos . 634 


Liability of Employer. See MASTER AND SERVANT, 2, 3. 


Libel. 


See DAMAGES, 7, 8. EVIDENCE, 52-56. Jury, 6. 


A newspaper article in which it is falsely stated that a busi- 


Lien. 


1, 


2. 


3. 


ness corporation jis maintaining a precarious existence, 
that it is not able to meet its financial obligations and 
is tottering, bankrupt and about to pass out of existence, 
is libelous per se. Bee Publishing Co. v. World Publishing Co.. 713 


See JUDGMENT, 12-14. JupicraL SALE, 5. SUBSEQUENT PUR- 
CILASE, : 
Waiver of 


See CHATTEL MORTGAGE, 6. 
Get of Bulls, Jacks and Stallions. 

The law that the owners of jacks, stallions and bulls shall 
have a lien for the get of such animals, is unconstitutional 
and void. Weis cv. Ashley...... wig ible eatrentetee Cee Sete Race ore AOS 
In certifying liens for the information of a sheriff at a judi- 
cial sale, an official without a seal is not required to use 
one. Orcutt v. Polsley....crvccccccccccvssccaccccsevenvseseses OLD 


Lobbyist. : 
A contract by which a person agrees to draft a bill, have it 


introduced in a legislature, explain it, and make arguments 
in its favor before legislative committees, and do all things 
needful and proper to secure its passage, is vicious, illegal 
and void, as against public policy; and the claimant can not 
recover, either on an implied contract or a quantum meruit 
for the services performed. Richardson v. Scotts Bluff 
COUNTY cccneracescccnrennenersessues eer etter re veveeee 400 


Locus in Quo. See EVIDENCE, 40. 


Lost Instrument. 
In an action to recover on a lost note, instructions in regard 


to the burden of proving the loss are not prejudically erro- 
neous, where it appears conclusively that the note was 


‘ non-negotiable and had been delivered to the defendant. 


Walsh v. Peterson,.... ehedieise odateaes TeAreiparascras Relea eels -_645 


Te 


Machinery and Appliances. See MASTER AND SERVANT, 4, 


Malice. See EVIDENCE, 52. PLEADING, 36. 
Mandamus. See Birt of Exceptions, 8. TAXATION, 5. 


1. 


lies to compel an irrigation company to erect and 
maintain bridges and crossings on the highways where 
its roads, canals or ditches cross such highways. State 
v. Farmers & Merchants Irrigation Co..c.ccceseecees fase seletecele 1 


will lie to compel the district board to lease a build- 


830 
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Mandamus—concluded. 


ing for a schoolhouse selected by the district at a special 
meeting. Krull v. State... ccccceccccccnccccccccccevcseeseees 


. A finding in an equity cause which does not respond to the 


issues, and which is, at plaintiff’s instance, treated as and 
declared to be advisory only, will not warrant the court in 
rendering a personal judgment against the defendants; 
and in such case mandamus will not lie to compel the court 
to render a personal judgment in favor of the plaintiff on 
such finding. State v. Dickinson... .ccccceccccvcsscarceccues 


Married Woman, See Sare, 2. 


4. 


2. 


Separate Property. 


. In equity, prior to the enactment of the married woman’s 


act, the separate property of a feme covert was liable for 
the satisfaction of her engagements made with reference 
to it. Kocher 0. Cornell...cccccsescccccccvcccesevenes sites 


. At common law a feme covert was incapable of contracting 


a personal obligation. Idem. 


. By the enactment of ch. 53, Comp. Stats., 1899, married 


women were given, as a legal right, the power to bind 
their separate property which in equity they already pos- 
sessed. Idem. 

A married woman can bind her separate property by con- 
tract to the same extent only that she could formerly bind 
it in equity. Idem. 

The contract of a married woman can only be enforced 
against the separate estate which she possessed at the date 
of the contract. Idem. 


. Authority to contract with reference to, and upon the 


faith and credit of, the separate estate of a married woman 
doés not include an inheritance acquired after the making 
of a contract by her. Idem. 

And in such case it is immaterial what the intention of the 
parties was at the time of the execution of the contract. 
Idem. 


Master and Servant. See NEGLIGENCE. NOTICE, 2. 


i 


Personal Risk of Servant. 
A servant, while temporarily employed in a more hazard- 
ous service than that for which he was engaged, assumes 
only such risks in connection with the work as are equally 
open and apparent to himself and his employer. Norfolk 
Beet-Sugar Co. v0. Hight..ccccccccccsoveves Siac eSaabe, ktlaus as araseserecd 


Liability of Master, 


. A master is liable to an infant who has been injured in 


his service in consequence of being exposed to a danger 
which, on account of his youth and want of experience, he 
did not fully understand and appreciate. Omaha Bottling 


9? 


753 


315 


100 


(Of) a Me Oso 1 ee PT SOE oe gr iorere erie aielelentGuetners tng 25F 


INDEX. 831 


Master and Servant—concluded. 
3. But if the infant, from the length and character of his 
previous service, was familiar with the dangers of the em- 
ployment, he can not recover. Idem. 


Negligence of Master. 
4. It is not negligence for a master, in the conduct of his busi- 
ness, to use such machinery and appliances as are in 
common and general use. Idem. 


Knowledge of Servant. 

5. And if a servant, conscious of the risks and dangers inci- 
dent to a business conducted with such machinery and 
appliances, sustains an injury he can not recover therefor, 

° Idem, 
Notice. Personal Injury. 

6. A servant who, from the length or character of previous 
service or experience, may be presumed to know the ordi- 
nary hazards pertaining to the conduct of a certain busi- 
ness, is not entitled, as an absolute right, to the same or 
similar notice of dangers incident to the employment as 
if he were ignorant of, or inexperienced in, the particular 
work. Idem. . 

Evidence. 

7. In an action by a servant against his master for personal 
injuries, evidence examined and found not to sustain the 
verdict. Idem. 


Maxim. 
The law serves the vigilant, not those who sleep. Peterson 


DM. Kingman wiscccesceccccvccceve acer © ioueesatatw laters arte’ elias oneiscarste 


Maximum Rate Law. 
Definition of Duties. 


1. The act of 1893, known as the “Maximum Rate Law” (Ses- 
sion Laws, ch. 24), does not materially modify the provis- 
ions of the law enacted in 1887 (Session Laws, ch. 60), 
defining the duties and powers of the state board of trans- 
portation. Nebraska Telephone Co, v. COTNell.....sseseerevvee 


2. This court does not take judicial cognizance of the net 
earnings of railroad companies and can not assume, with- 
out proof, that the “Maximum Rate Law” (Session Laws, 
1893, ch. 24) is now, or was at the time of its enactment, 
confiscatory legislation. Idem. 


Mechaniec’s Lien. . 
Miller v. Neely..... bie ies oie sre: See ae Une Wares J iastre eanie se oes bere ese 


Bullard V. Dé Groff cccccsvccccccvencevccccncccccecetsseeance 
Merger. 


of estates. Generally, if two unequal estates are 
vested in the same party at the one time, and there is 
no intervening estate, the inferior is merged in the su- 


1, 


667 


737 


539 
783 


perior. Oak Creek Valley Bank v, Helmer...........-++ wasinks 176 
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Merger—concluded, 


Title. Intention. 


2. The merger is not an absolute effect of the vesting of the 


unequal titles in the one person at the same time. 
Whether such will be the effect may depend upon the in- 
tention of the party in whom the titles appear, either 
as directly expressed or as it may be inferred or implied 
from the facts and circumstances of the particular case. 
Idem. 


Misconduct of Counsel. See REVIEW, 36, 51. 
Prejudicial and otherwise. See Ashland Land & Live Stock 


00. Ve MOY Fis vag oo gad ook Ob weg a OSE cs 


Mortgage. See Coupon. Notick, 4. RENT. 


Release. 


1. A mortgagor of real estate is ordinarily entitled to the 


possession thereof until confirmation of foreclosure-sale. 


Clark v. Missouri, Kansas & Teras Trust Co....... o dhatele arate aisle 


. The record of a mortgage is constructive notice of the 


existence of the debt. Whitney v. Lowe 


. The homestead of a married person can not be incumbered 


by a mortgage which is not acknowledged by both the 
husband and the wife. Council Bluffs Savings Bank v. Smith. 


A ereditor may become entitled to the benefit of a mort- 
gage given by the principal debtor to his surety for the 
payment of the debt, which mortgage provides for the dis- 
charge or payment of the debt and for indemnity to the 
surety; and, after the creditor’s right to the security 
attaches, the latter can not usually be released without 
the participation and consent of all parties interested. Oak 
Creck Valley Bank v. Helmer. .ccccccccccens Scebigieraceceie eetenes bees 


Motion. See Review, 49. SuMMONS, 2. 


1. 


A motion which can not be granted in the form in which it 
is made is properly overruled.’ Beebe v. Latimer. ....seeeee 
Palmer v. First Bank of Ulysses..... scenes eee rer err ee re Tee 


To Dismiss. 


735 


53 


87 


90 


176 


. The merits of a proceeding can not be disposed of upon a : 


suminary motion to dismiss. Bower v. Cassel8......e.erees 


. In a motion to dismiss an appeal, the court can not con- 


sider the merits of the controversy. Idem. 


. A general motion to strike certain affidavits from the files, 


on the ground that they contain certain objectionable 

statements, is rightly overruled if such affidavits contain 

material evidence regarding the subject under considera- 

tion. Zimmerer v. Fremont Nat. Bank......... eee eeeees faba 
Bill of Exceptions. 


. A motion to vacate a sale, when filed, is a part of the 


record and should not be embodied in the bill of ex- 
ceptions. Mandell 0. Weldin..ssccecescerevccsrrecercererees 


661 
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‘Motion—concluded, 


6. 


7. 


Certificate. 
A motion to set aside a sale can not be considered, unless 
certified in the transcript by the clerk of the district 
court. IJden. 


to quash. See Summons, 2. 


Municipal Corporations. See TaxaTion, 3, 4, 5. 


1. 


A -municipal corporation is liable for the death of a 
child who was drowned in a pond of water situate in part 
on a public street and in part on abutting lots, when 
shown that the accumulation of water was occasioned by 
the negligence of the city in filling in the street with earth, 
that no fence or barrier was erected, and that the child 
entered the pond from the street. Bowman v. City of 
Omaha ...... Sia 8 o)gisisineb.0' 9 #:eo.0i8\e pig'e'g 0Sinlore/e ae Bie Sie Gie 6i8%e sie" Biese.0' ee 


. The council of a city of the second class, having over 


5,000 inhabitants, can not lawfully incur expense, or enter 
into a contract therefor, unless money has been previously 
appropriated for that purpose, or the expenditures have 
been previously sanctioned by a majority of the electors 
of the city. City of Kearney v. Downing... ......ce0e eels ks 


Names of Judges. See ConsTITUTIONAL Law, 1. 


Negligence. See Eviprncr, 18. Master AnD SERVANT, 4. “Mount 


1. 


CIPAL CORPORATION, 1. Novice, 2. 
In the trial of an action grounded in negligence it is 
proper to submit to the jury the question whether the 
plaintiff was, at the time he received the injury, engaged 
in performance of work outside of his contract, and dif- 
ferent in character from that which he had undertaken 
to perform. Norfolk Beet-Sugar Co. v: Hight...... Hides See RS 


. Tf a servant is called by his master to perform work be- 


yond the scope and terms of his employment, and there 
are hazards, incident to the extra service, which are in 
fact known to the servant, or if the accident could be 
avoided by the exercise of ordinary care on his part, 
the doctrine of contributory negligence forbids a_ re- 
covery. Idem. 

Personal Injury. 


. Where contributory negligence was the proximate cause of 


personal injury, there can be no recovery of damages. 
Brady v. Chicago, St. P., M. & O. Re CO... cc ccc cc cav ec ccecees 


of master. See MastER AND SERVANT, 4. 
Definition. 


. Negligence ‘is the omission to do something which a 


reasonable man guided by those considerations which 
ordinarily regulate the conduct of human affairs would 
do, or doing something which a prudent and reasonable 


84 


549 


100 


man would not do. MeGraw v. Chicago, R. I. d P. R. Co..... 397 
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Negotiable Instruments, 


1. 


The conclusions announced in First Nat. Bank of Hastings 
v. Farmers & Merchants Bank, 56 Nebr., 149, approved and 
followed. First Nat. Bank of Hastings v. Omaha Nat. Bank.. 192 


Innocent. 


. One who purchases a negotiable note from an innocent 


holder acquires a title free from equities existing be- 
tween the original parties. Knight v. Finney.....ccccoseeees 274 


Indorsed Statement. 


. A statement in writing upon the back of a negotiable 


promissory note that ‘this note is secured by a contract 
on land” (describing it) held not to be notice to purchasers 
of the note of infirmities thereof. Idem. 


. In the trial of an action on a promissory note, the execu- 


tion of which is denied, evidence of facts and circum- 
stances surrounding the parties and attending the giving 
of the note is relevant. German-American Bank of Mihvoatukee 
MW. QUICKIE. occ cc ccecnccccscccccccccesccvscccccccssccsscscesecs Ook 


New Parties. See REVIEW, 50. 


Newspaper. See LIBEL. 


New Trial. See BILL oF EXCEPTIONS, 2. REVIEW, 27, 49. 


1. 


4 


7. 


: Motion. 
A motion for a new trial must be filed at the term the 
verdict or decision is entered, and, except for newly-dis- 
covered evidence, within three days after the rendition of 
such verdict or decision. Nebraska Nat. Bank v. Pennock.... 61 


. Time dates from rendition of verdict or decision and not 


from entry on journal. Idem. 


Where a crime consisting of several degrees is charged in 
different counts of an information, the allowance of a 
new trial goes to the whole case. George v. Staté......++0+- 163 


Except upon the ground of newly-discovered evidence, a 
motion for a new trial must be filed within three days 
after the verdict or decision was rendered, unless the filing 
in time was unavoidably prevented. First Nat. Bank of 
Broken Bow v. Stockham,.........++ ea cecconees se seccceseens 304 


. A motion for a new trial on the ground of accident or 


surprise is addressed to the sound discretion of the trial 
court. Zimmerer v. Fremont Nat. Bank,..... se sensceceeeees G61 
Motion. 
An exception to the overruling of a motion for a new 
trial is necessary to obtain a review of the question pre- 
sented by such motion. State v. ClATK. 0.065. ce cece eee eeeees 702 
The lack of a motion for a new trial will not justify a 
dismissal of a petition in error. Biart v. Myers..... sieves CLI 
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Notice. See PRincripaL AND AGENT, 2. STATE WARRANT. 


School Meeting. 

1. A notice calling a district meeting to fix the place where 
school shall be held is sufficiently comprehensive to 
justify the electors, assembled in pursuance to the call, 
in adopting a resolution directing the district board to 
rent a designated building to be used as a schoolhouse. . 
Krull v, State....... Sie @ieteteeiers Sareie.d Sis eplowre ee ores ae Saieae acess 97 

Afaster and Servant, 

of danger. If a servant is called by his master to 

perform work beyond the scope and terms of his em- 

ployment, and there are hazards incident to the extra 
service: which are, or ought to be, known to the 
master, and which the servant, on account of ignorance 

or lack of experience, does not understand or appreciute, 

it is the duty of the master to point them out—to indicate 

the peril and the means of avoiding it. Norfolk Beet-Suyar 

Co. v. Hight...... ote ae.e eee eine seis eee ab 6 bao 5 Role toe’ @.0: sores odie 100 

See, also, MASTER AND SERVANT, 1. NEGLIGENCE. 


2. 


3. 


to pledgor. See Trover, 1. 
Record of Mortgages. 

4. The record of a mortgage is notice to the world of the 
existence of the debt it was intended to secure. If a por- 
tion of the debt has been assigned, and the mortgage is 
released by the person owning the other portion, the re- 
lease is ineffective except as to innocent purchaser. Thit- 
MOY De DONO oie ee 606 6 ae CR RE EN Buse siexsheietndtaicitaveres wee BF 

of application. See RECEIVER, 2, 3. 

Municipal Authorities. Personal Injury. 

6G. A notice to municipal authorities of the time, place and 
cause of a personal injury is sufficient, as to place, if it 
suggests inquiries which will lead to the discovery. City 
Of Lincoln 0. PINOT. .cclecrcnccnversecoencecssetesscssreseces O34 
See SraTUTES, 7. 


Void Tax. Laches. 
%. When the record fails to show affirmatively that a person 
objecting to a void tax had notice of the levy he will not 
be held guilty of laches, for mere delay. Cascy v. County 
Of Burt...csseees oo eve ceeneeeeceres errr rrr errr ere rr eee 624 
See, also, APPRAISEMENT. LACHES. 


Objection. ; 
to the admission of testimony. See EvipENck, 8, 19, 


Cnus Probandi. See PuURDEN or PROOF. 
Partnership Property. See EXEMPTION, 1. PROPERTY, 2. 


Party. See ADMINISTRATOR. REVIEW, 55. 
In an action against joint debtors the plaintiff, unless the 


court otherwise direct, may proceed against such of the 
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Party—concluded. 
defendants as have been served with process. Gyger 0. 
COUMENCY: (oiccdicte weiewee od Cee ee oes Spies ave evs avare-Genendco widreeseterers.o'ese 


Payment. See BANK CHECK. PRINCIPAL AND AGENT, 4. 
A state treasurer, who is his own successor, and turns over 
to himself, as such, credits against solvent banks for 
* cash, relieves his first-term bondsmen of liability. Pawxton 
Ve SUUTC cr ccceccccccccscceecvesserecessserersrscsteeree aes 
“Perjury. 
Intentional perjury or subornation thereof, committed for 
the purpose of sustaining an action or defense, in a proper 
case, will entitle the adverse party, if unsuccessful, to the 


555 


vacation of a judgment. Meyers v. Smith........6 vets a'eare 880; 36 


Barr 0, Post..c.csees See Sib A -islacrele's were rs leece Scares eee s wiei ete 
Permanent Improvements. See SUBSEQUENT PURCHASE, 2. 


Personal Injury. See City oF First CLass. CONTRIBUTORY NEG- 
LIGENCE. MASTER AND SERVANT, 2, 3, 5, 7, RIGHT OF Ac- 

TION. STATUTES, 10, 12. 
Evidence examined, and held not to sustain the verdict. 
Omaha Bottling Co. v. Theiler......... bi oth basset ¢ pasate nie cis ae: ales 


Pleading. See EVIDENCE, 21, 28, 38, 55, 60. ForRcIBLE ENTRY AND 
DETAINER. JUDGMENT, 20. 

1. Petition in an independent action in equity to set aside 
judgment, examined and held to be sufficient. Meyers v. 
Smith ..ccccsceee aS oOGINe peels gaies S svgiaarorere Spe ulee Mesos secs ae 

2. Relief in such an action is not barred on account of the 
judgment having been reviewed and affirmed in the su- 
preme court, Idem. 

Demurrer. 

3. A petition in equity which prayed that a judgment or de- 
eree be vacated and a new trial granted in a prior action, 
on the ground that the decree was based upon the false 
or perjured testimony of the successful party, and that 
since the trial he has made statements out of court at 
variance with or contradictory to his testimony, and which 
alleges no positive knowledge of such statements, is open 
to attack by a general demurrer. Idem........+2+05 se eeee 

4. The question of the ownership or interest of one of the 
parties to a contract of sale of business and good-will 
held not to be in issue upon pleadings. Dotning v. Lewis... 

Demurrer to Answer. 

5. If an answer raises material issues upon the allegations of 
the petition, it will resist a general demurrer. Van Honsen 
@. Broelil .eccceeeeee Bee eae aa sles d 9 ole er OT 

Amendment. 

6. A petition in which the cause of action is insufficiently or 

defectively stated, may be amended by adding other allega- 


361 


257 


36 


38 


48 
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Pleading—continued. 
tions to remedy or cure the defect. Norfolk Beel-Sugar 
Co. v. Hight...... Ee ey rc eae ee ee ia Cele seeacexs 100 


Judicial Notice. 
7. It is unnecessary to plead facts of which the court will 
take judicial notice. George v. State... .cccccececsceccuceces 163 


Issue. 
8. In a criminal case but one issue can be properly before 
the court at one time. . Idem. 


9. The cross petition in this action held to contain matter 
which left issuable the question of merger of two unequal 
estates. Oak Creek Valley Bank v. Helmer......cc.e0. Veeaiee 176 


10. Inconsistent defenses, See WAIVER, 3. 


Amendment After Verdict. ~ 

11. In an action for an injury resulting from the alleged negli- 
gence of the defendant in failing to furnish suitable and 
safe machinery and appliances, it is improper, after a 
verdict, to permit plaintiff to amend his petition by 
alleging a distinct actionable wrong, unless the essential 
facts of the amendment were fairly contested at the trial, 
and submitted to the jury under proper instructions. Omaha 
Bottling Co. vo. Theiler... ccc cece cnc cee eee eeneeenenee ion Rae wee 257 


Admission, 


12. Matters pleaded and admitted need no proof. Kuight v. 
FANNY) cence ecaiers aki aves Mace Bie Ree aioe ace DOTS Oe eee Ree aoe +. 274 


General Denial. 


13. A general denial of an affirmative defense places the 

burden of proving the same upon the defendant. /den. 
Affirmative Relief. 

14. To warrant affirmative relief to a party in a cause sub- 
mitted upon the pleadings, he must he entitled thereto 
from the facts therein stated. The question is not upon 
whem is the burden of proof, but who is to be accorded 
judgment upon the facts pleaded. Boldt v. First Nat. Bank 
Of West: POinticcicicciea vaciniahs weenie ts Cena Pemeeia is wees cove 283 


Evidenee. Homestead, 

15. Where there is a proceeding by ereditors, to set aside an 
alleged fraudulent conveyance of real estate, and the an- 
swer sets up a homestead right without pleading value, 
and admits there was a consideration, and the reply admits 
the plea of homestead right as to a portion of the prem- 
ises, evidence a to a homestead is admissible. Idem. 


Petition Cured by Ansicer. 


16. A defective or ambiguous petition may be aided, and its 
infirmity cured by the averment of the answer. Beebe v. 
Latimer .....eee oadiagy Sat as oe ee HES aici ave, abies siesta Serine 305 
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Pleading—continued. 


1%. 


18. 


19. 


20. 


21. 


22. 


23. 


24. 


25. 


26. 


Character of Action. 
The nature of an action, whether legal or equitable, is de- 
terminable from its main object as disclosed by the aver- 


ments of the pleading and the relief sought. Lett v. Ham- 
MONE ...ceceeeee nisi stave tie 


Reply. Construction. 
A reply which refers in vague and general terms to the 
allegations of the answer should be construed as respond- 


ing to the particular matters set forth in such answer. 
Home Fire Ins. v. Johansen.......04. sree cere 'iesS 0 bieree ewiniels one's 


Confession and Avoidance. 
A party, by pleading in avoidance of matter set forth in 
his adversary’s pleading, concedes the truth of such mat- 
ters in seeking to avoid their legal effect. Idem. 

Sufficiency of Petition. 

In an original suit to annul a judgment on the ground that 
it was fraudulently obtained, the plaintiff must allege and 
prove that he exercised due diligeuce at the former trial, 
and that his failure to secure a just decision of the issues 
was not attributable to his own carelessness or inaction. 
Barr wv Post. ..cccces feaR EVER NEWS Owe CD AeA ews 


Where, in a snit on account, a copy of such account is 
attached to the petition; and where terms are used in the 
petition which clearly show the significance of the figures; 
and where the account, as shown by the copy, is admitted 
in the answer, an objection that the petition is defective 
will not avail. Minzer v. Willman Mercantile Co.....+...-- 


Reply. 
Tf, during the trial of an action, new matter pleaded in 
the answer is treated by the parties as denied or placed in 
issue, it will be so considered by this court, notwithstand- 
ing no reply was filed below. idem. 
Material averments in an answer, controverted by the 
reply, place the burden upon the defendant. Pennsylvania 


Co. v. Kennard Glass & Paint C0... .ccccccccecervccsencvenene 


Insurance Policy. 
Where the insurer relies upon a stipulation in a policy 
to defeat a recovery, he must plead affirmatively a breach 
thereof as a defense. Farmers & Merchants Ins. Co. v, 


Amendment. 
It is not reversible error to refuse a request to amend a 
pleading, when the undisputed evidence would not sustain 
a verdict upen the amended pleading. Schlayeck v. Wid- 
alm ..ccecccees wialecee lee waeavsies ww are Sate fo std Gi arb on eres eres 
Identity of Issues. 
On appeal to the district court a plaintiff is not required 


339 


349 


. 361 


410 


435 


« 451 
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Pleading—continucd. 


27, 


28. 


29. 


30. 


31. 


32, 


33. 


34, 


35. 


36. 


37. 


38. 


to state his cause of action in the same language in which 
it, was pleaded in the court below. It is sufficient that the 
identity of the cause of action is preserved. Citizens State 
Bank V. Pence. csccrccccccccvcccccvccccrsccssencsneceeneeaees 


General Denial. Ultra Vircs. 
The defense of wlira vires is not available under a general 
denial. Idem. 
Answer After Demurrer. ‘ 

The filing of an answer after a special demurrer to the 
petition is overruled, is a waiver of an exception to the de- 
cision of the court on the demurrer. Idem. 

Answer. 
A defense not pleaded can not be considered in the de- 
cision of the case. World Mutual Benefit Ass’n v. Worthing... 

Petition. 
A petition which alleges that the defendant is indebted to 
the plaintiff for the sum mentioned, which is the reason- 
able value for work and labor done and performed for the 
defendant by the plaintiff, at its instance and request, 
through its foreman and engineer, states a cause of 
action. Burwell Irrigation Co. v. Lashincit.......cccceccceee 


Estoppet. : 
Estoppel must be specially pleaded. Idem. 
Legal Fietion. 


It is not necessary to plead a legal fiction. Ball v. Beau- 
MONE wrcecccsccccsccecencens 


Facts Implied by Law. 
It is not necessary to plead facts implied by law. Idem. 


Implicd Facts. 
A plea of implied facts is not a departure. Idem. 


_ Amendments. 
Where a pleading has been amended by leave of court, it 
is error to exclude proof in support of its avermenis, on 
the ground that the amendment should not have been al- 
lowed. Idem. 

Justification. 
In an action for libel, where a plea of justification has 
been interposed, evidence of express malice is competent 
to disprove the defense of good faith in the publication. 
Bee Publishing Co. v. World Publishing Co....cecceecees 

Defective. 


A plea is defective if evidential facts instead of ultimate 
facts are alleged. Idem. 


If the court and litigants treat a defective plea as suffi- 
cient, and proof is received on such theory, its infirmity 
may be cured by amendment. Idem. 


579 


587 


605 


631 


713 
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Pleading—concluded. 


39. An affirmative defense to an action upon a contract should 
be pleaded. Denney v. Stout........0000. ‘ise 


40. Petition for rescission of contract. Alfree v. Grape........ T77 
Plea in Bar. See AUTREFOIS AcqQuit, 3, 4. 
Pledge. See CoNVERSION. 
Police Power. See STATUTES, 10. 
Pond. See Municipar. CoRPoRATION, 1. 


Presumption. See Bonps, 6, 7 CRIMINAL LAw, 2, 3. EVIDENCE, 
30, 38, 51. REVIEW, 19. 


Principal and Agent. See AUTHORITY oF ATTORNEY. Bonp, 12, 17, 
CoRPoRATION, 1. 


© 


Sale of Corporate Property. 
1. A sale of corporate assets, made by an agent in excess of 
his authority, will be, ordinarily, ratified by the acts of 
the corporation in dealing with the purchaser as_ the 
owner of the property. German Nat. Bank of Hastings v. 
First Nat. Bank of Hastings. ..cccccccceccccscsccccceccscene 7 


» 


Notice to an agent is notice to his principal. Farmers & 
Merchants Ins. Co. t. Widrd ccc ccceveeceeee 


3. A principal must adopt the unauthorized contract of his 
agent as a whole, or not at all. Citizens State Bank v. 
PENCE savccesancccenccrorcnssesceesensesseces ceveceecccecees BUD 


> 


Payment by a debtor of the principal of his note, before 

due, to an agent of the payee who has ueither the posses- 

. sion of the note nor authority to collect it, is made at 
the risk of such debtor. Walsh v. Peterson....... wees eee 645 

5. Authority to collect interest on a debt does not carry 
with it an implied agency to colleet the principal of a 
debt before it is due. /dem. 

6. Where the question of agency is in dispute, it is a question 
of mixed fact and law. Jdem. 

%. The authority of an agent to retail lumber carries with 

it no implied power to sign his principal’s name to a bond. 

Bullard v. DeGroffcccccccccccceeccceecaeceeeeecaes eee oe. 783 

Unauthorized Act of Agent. 
An agent of a material man can not, by an unauthorized 
act, waive his principal’s right to a mechanie’s lien. Jdem. 


8 


9. In order that a ratification of the unauthorized act of an 
agent may be made efficacious, it must be made with full 
knowledge of the material fact, by one who has power to 
act in the first instance. Idem. 

Property. 

1. A mere hope of succession to an estate is not property. 

Kocher v. Cornell..... bbeiSrdraisloratic casas ctslaaye otis to Mo steewetaates 315 
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Property—concluded. 

2. A deed of assignment which purports to convey to the 
assignee all the assigning partnership’s property, except 
such as is exempt from attachment or execution, is valid, 
and transfers the title to all the firm property to the as- 
signee. Afiller v. Waite.........- Sed gubee ts eS bse g Spa; crane he 

3. The volume of business transacted by an insurance com- 
pany is not property. State v. Poynter...c.ccecccceveucseoe 


Public Policy. See Ingunction, 1. 
Question. See WITNESS, 5. 


Quia Timet. 

In an action quia timet, where the only issue was the validity 
of a deed under which defendant asserted title, a decree in 
favor of the plaintiff will not preclude the defendant from 
afterwards asserting an equitable lien for money paid by 
him in discharging a valid mortgage on the property. 
Upton v. BettS.....cccccccsccvcessccecsces is Senelee Veaweeaisiea’s 

Railroad Companies. See INSURANCE, 8. 


Ratification. See PrRINcIPAL AND AGENT, 1, 9. 

A principal will not be permitted to accept and confirm so 
mueh of a contract as is beneficial to him, and reject the 
remainder. German Nat. Bank of Hastings v. First Nat. 
Bank Of Hastings....cccccsvscccccsccccvccccvcccesssesucsece 

Receiver. 
Application. Verification. Waiver. 

1. The application or petition for a receiver should be veri- 
fied by the applicant; but verification is not essential to 
jurisdiction, and the verification may be waived. Furmers 
é Merchants Nat. Bank of Holstein v. German Nat. Bank of Lin- 


Notice. 

2. Notice of an application for the appointment of a receiver 
is required to be given at least five days before the pro- 
posed hearing. The party adverse to the application may 
waive the statutory notice, and will be held to have done 
so when he has appeared and resisted the application en- 
tirely npon other grounds. Iden. ; 

&. When proper notice has been given, or the parties inter- 
ested have voluntarily appeared, the court may appoint 
as receiver a suitable person other than the one proposed 
or named by the plaintiff or applicant, without the giving 
of formal notice of such proposed action to the parties. 
Idem. 

Res Adjudieata. 

4, An order appointing a receiver constitutes an adjudication 
of insolvency. If no appeal is taken from such order, the 
same is forever conclusive upon that question against the 
insolvent. State v. German Savings Bank........ Wien whe ee ¢ 


319 
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« 


1 


92 
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Receiver—-concluded. 
5. For facts as to a certain receiver’s sale, see Stute v. Holmes, 


Receiving Stolen Cattle. See LARCENY. 


Recognizance. 

A recognizance in a iastardy proceeding was conditioned that 
the accused ‘“‘shall be and appear before the district court 
on the first day of the next term thereof and appear 
thereat from day to day to abide the order of the court.” 
The term “order” in such condition does not include an 
order of continuance over the term. Stute v. Murdock.... 


Record. See EvipENCcE, 35. MorTGAGE, 2. Notvicg, 7. REVIEW, 19, 
25. TROVER, 4. 
The verity of an official record is presumed. Paxton v. Stute.. 
Relatives. Sce FRAUDULENT CONVEYANCE, 2, 
Release. 
Mortgage. 

The release of a mortgage by one who is not the owner of 
the debt, although possessed of apparent authority to en- 
ter satisfaction, is ineffective except as to those who deal 
with the property relying in good faith upon such 
release. Whitney V. LOWE... ..scecccvccccceccccvesceeceeeeve 


Religious Society. 
Liability of member of . See Dent. 


Remedy. 


of purchaser at partition sale. When, after real estate 
has been sold under a decree in partition, the purchase- 
money has been paid into court, but before the delivery 
of the deed one of the parties to the suit injures or re- 
moves fixtures which passed by the sale, the purchaser 
may have the same rescinded, or, at his election, the 
court may, in the partition suit, award him compensation 
for damages sustained, out of the share of the purchiase- 
money in its hands belonging to the transgressing party. 
Oliver Vv. LOnsing ..sccccececccccecccccscescsscsceesccereres 

Remittitur. See DAMAGES, 9. 

Rent. 

Mortgagor’s Right. 

1. A mortgagor by virtue of his right of possession has a 
proprietary interest in the rents and profits. Clark v. 
Missouri, Kansas & Texas Trust C0.....cccreccccsccscacecs 

Purchaser’s Right. 

2. The sale of the mortgagor’s interest in the subject of the 
mortgage, under a foreclosure of the same, conveys to the 
purchaser, after confirmation, a proprietary interest in 
the rents and profits. Idem. 


Replevin. See JupDGMENT, 4, 9. VERDICT, 2. 
1. In a replevin action the plaintiff is entitled to a verdict 
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Replevin- -concluded. 


and a judgment for the property, or the value thereof, at 
the commencement of the suit. Heidiman-Benoist Saddlery 
Co. v. Sehott..... sist dase ateieietee Ss ig otnes elaioieie sbatele bbs aware cerns 


. Plaintiff can not recover for property which was not in 


the defendant’s possession or under his control, at the 
beginning of the suit. Idem. 


3. A plaintiff in replevin can not satisfy a judgment against 


5. 


10. 


11. 


him for a return of the property by offering to return 
other property of a like kind and value, but must return, 
or offer to do so, the identical property replevied. Rich- 
ardson Drug Co. Vv. TCASdall...cccccsececcencsecs Baleve a wie aes 


. Jurisdiction of justice of the peace. See JUSTICE oF THE 


PEACE. 
, Judgment in. See JUDGMENT, 6. 
Bond. Surety. Essence of Contract. 


. The essence of a contract entered into by a surety in be- 


half of a plaintiff in an action, of replevin is that he will 
satisfy the judgment which the law requires to be ren- 
dered, in case the findings of the trial court are in favor of 
the defendant. Selby v. MeQwwitlan..cccscevccccsccecsece iets 
See, also, JUDGMENT, 8. 

Amount of damages assessed, and for which judgment 
was rendered, held excessive and not warranted by the 
evidence. Karbach v. Clark.........+ viewers aie pneiac Sasle seve 


. When a defendant in replevin denies plaintiff’s title and 


right of possession of the property, and pleads a right of 
possession thereof in himself, and prays a return of the 
property, proof of demand before bringing of action is 
unnecessary. Herman DD. Kneipp..cccccceccccccvaccecececes 


Plaintiff’s Title. 


. A plaintiff in replevin must recover, if at all, on the 


strength of his own title or right of possession. Jdem. 


In an action of replevin, there can be no recovery for dam- 
ages sustained by plaintiff for property of which the de- 
fendant had not possession or control when the action 
was begun. Burr v. McCallum....... see taeeeeee een eeeenes 
Verdict as to property taken under writ, and as to prop- 
erty not taken. Idem. 


Res Adjudicata. See GARNISIIMENT, 8. RECEIVER, 4. 


1. 


The determination of questions presented to this court, 
in an appellate proceeding, becomes the law of the case, 
and, ordinarily, will not be re-examined when the cause 
is again brought up for review. Hayden v. Frederickson.... 
Richardson Drug Co. Vv. Teasdail..ccsesccsceccerccccccsseecs 


Wittenberg v. Mollyneaua.....+..0+ seen eee e cece eee ee esses eens 
Home Fire Ins. Co. V. JONGNSEN. op ccesercccccencccevecssseoee 


20 


150 


158 


201 


208 


326 


141 
150 
203 
349 
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Res Adjudicata—concluded. 
Todd v. Houghton...... biaysr's avlaeceiece, ate s'W Bie, b larefe! @iare-atoreusie vee eoecee 538 
Leavitt v. Bell... se seen teterenee> siete ce gi Sse wee atice © sonesese O95 
See, also, REVIEW, 34. 


2. A matter in issue covered, either generally or specifically, 
by the decree of the court can not be again litigated with- 
out a modification or vacation of that decree. Upton v. 
Betts wccccccccccccccsrcccccees dip 8G sie wis a's Bebe Sale tye ea are ears 724 


3. A judgment is binding only between the parties to the ac- 
tion in which it was rendered. Nebraska Telephone Co. 
DV. COrnell crcccccercccsnevcesecccresccccessesceresessessccess 737 


Rescission of Contract. See Conrractr, 9, PLEADING, 40. SALE, 3. 


Reversal. 

Where a cause has been reverscd upon a proceeding in error 
from the county court to the district court, and retained 
for trial, and a different result had upon a trial de novo, 
the judgment will not be erroneous as a reversal of the 
sustaining of the petition in error. Knight v. Finney..... 274 


Review. See DeraAuLT. DEFECT OF PARTIES. FINDINGS. IN- 
STRUCTIONS, 12. New TRIAL. STATUTE OF LIMITATIONS, 7. 
VARIANCE, 


1. The finding of a trial court or the verdict or special find- 
ings of a jury based on substantially conflicting evidence, 
will not be disturbed. Interstute Savings & Loan Ass'n t. 


SUrin€ wcccccccnccaces & ayay er ahatie weave kre rp 18 SRUb-S Sib os erae eee nace ea bac wea 827 
Van Housen v. Broehl..... Uso Rew eels eshcons, oc 8 sselb:d Be alelowuvistater nant aece 48 
Sturterant v. Bohn Sash & Door C0...ccceevenes spatisiensersav ats 82 
Norfolk Beet Sugar Co. v. Hight. ccc ccc eee cece ww eweee senceeee 100 
Woodworth v. Hascalb..ccccccvercccccneces aerate ese/S76 wievete esata siete 124) 
Omaha Loan & Trust Co. v. Pitspatr VOTE Seis jeeaaf a oe arth se Minteave sécaye 303 
Nebraska Savings & Eachange Bank v. Bretoster. 00. .ceeeceeae 535 
TOA V. HOUGKLON. 0. ccc cece cece rece nee ee reese eeerenee od Ris ste 533 
Orcutt v. POlsley. cc cc ccccceccn ncn ccren cess asses aeeeteenenns . 575 
World Mutual Benefit Assn v. Worthing. .ccccccceccecseervecs 587 
Merrificld v. Farmers Nat. BANK... ccc cece ce war enc anerecenes 602 
Burwell Irrigation Co. vu. Lashinctt. cc... eee eee aioe diece er Trey 605 
Elkhorn Valley Lodge vi Hudson........0065 error er peels ~- 672 
Denney v. Stout..... ee reer tee rere PaaS RES errr ee 31 
Appeal. 


2. An appeal in equity does not present for review rulings 
made during the progress of the trial. Zimmerman v. Zim- 
MEPNLAW veeceee eres ar tissue aysacenecater i srave ees male Sida Oerecs apelin Raia 80 
Orr VB. BUCY... ccc ccc cccnee eee ennenes so vcesceecaccressces 128 


Question. Not Litigated Below. 


3. A question not litigated in the court below will not ordi- 
narily be considered by this court. Arlington State Bank 
VD. PAULSEN crcccccccccacecceces eee sirove Sie wc B54 Gini Gracy ahe ease 94 
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Review—continued. 


4, 


10. 


11. 


12. 


13. 


14, 


15. 


16. 


Brief. 
When the appellant fails to file a brief in this court, the 
judgment will be affirmed. Hdney v. Baum..... wieee see.ces 


Harmless error. See JUDGMENT, 4. VERDICT, 2. 
Plea in Bar. 


. Where a court entertains and considers the merits of a 


plea in bar, without a formal withdrawal of the plea of 
“not guilty,” it is, at most, a mere irregularity, and the 
action of the court thereon may be the subject of review. 
George v. State......... a aed S aS or hier 8 aie 0's SSS Fe SE Sale aisidierg oa 


. In such case the plea of “not guilty’? will be considered 


as constructively withdrawn. Idem. 


Petition in Error. Jurisdiction. 


. This court has no jurisdiction of an action, purely legal 


in its nature, in which no petition in error has been sea- 
sonably filed. Cary v. Kearney Nat. Bank... ..cccccscccccosee 


Question First Raised Here, 


. A question raised for the first time in this court will not 


be considered, except it be of a jurisdictional character. 
Bankers Life Ins. Co. v. Roblbins......... aejaive Rielle rasciel o-gissaiaiele ete 


Former appeal. See Rrs ApgupicaTa, 1. 


Instructions. 
Error in giving an instruction that fails to fully or defi- 
nitely state the issues in a case is not available unless 
the complainant prepared and requested a full charge 
upon the point. Wittenberg ». Mollyneauv....... cia ela ase baie 


Proceedings Below after Remanding of the Cause. 
When a cause is remanded by this court with directions 


as to further proceedings, the court below has no power 
to do anything but carry out the directions thus given it. 


147 


163 


169 


170 


203 


Farmers &°Merchants Bank of Holstein v. German Nat. Bank ° 


OF ALANCOUI +o3. ste wiesdin topes te eae 4 RW cial dsslstaae sion 


Assignment. 
Alleged errors must be specifically assigned in a petition 
in error, or they wiil not be reviewed. Bennett v. Me- 
CC See ee Lee eee ee . 


An assignment in a petition in error that the court erred 
in sustaining an objection to a question of a certain num- 
ber, found on a page of a designated number, is suffi- 
ciently specific. Idem. 

Harmless Error. 
Error which is not prejudicial to the party complaining, 


will not work a reversal. Van Housen v. Broehl............ 
Davidson v. Gretna State Bank..... MEP LEN MES aS itieneaee es 
Assignment, 


An assignment in a petition in error that “the court erred 


229 


234 


48 
63 
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Review—continued. 


17. 


18, 


19, 


in overruling the objections of plaintiff in error to each 
of the following questions,” giving the number of the ques- 
tion and the page of the record where found, is suffi- 
ciently specific to entitle the party to have the same re- 
viewed. Bennett v. McDonald.........ccceecees Sip ioveret oie sl aiesecs 


Joint Assignments. 
Joint assignments of error in a petition not good as to 
all who join, must be overruled. American Bunk of Beat- 
rice v. Hand..... Sigh ie eidtese Sark ale Bide ardieleesth eae ase Laiea dee a eereierwes 
Transcript. 
A proceeding in error will be dismissed where a copy of 
the final judgment included in the transcript is not au- 
thenticated by the certificate of the clerk of the trial 
court. Burr v. Henry..... see See eee eee ee ak 
Record. Presumption. 
Error will not be presumed, but must be affirmatively re- 
vealed by the record. First Nat. Bank of Broken Bow v. 
StOckham .....seeeee Occ e re ceccne nese ceeeesesscvenee oe ceesece 


Verdict. Court Not Triers of Fact. 


20. A verdict, supported by competent evidence, will not be set 


21. 


22. 


13, 


24. 


25. 


26. 


aside simply because it does not comport with the conclu- 
sion which this eourt, as triers of fact, might have reached. 
German-American Bank of Milwaukee v. Stickle..... iad adh as erae 
Attention of Trial Court Should be Challenged. 
Rulings of the trial court in the admission or rejection of 
testimony are not reviewable in the appellate court, where 
the attention of the trial court was not challenged thereto 
in the motion for a new trial. Humpert v. MeGavock...... 


Instructions, 
Instructions, to which no exceptions were taken at the 
time they were given to the jury, are not reviewable in this 


court. Idem. 
Assignments. 


This court will not review the evidence to ascertain 
whether it is sufficient to support the verdict when the 
question is not raised by the assignments contained in the 
petition in error. Idem. 

Assignments of error not argued at the bar or in the briefs 
filed, are waived. Idem. 

Record. 

Where all the evidence given on a former trial is not con- 
tained in the record under review, the court can not deter- 
mine whether the judgment rendered on such trial was the 
result of false testimony. Barr Vv. POSt...cccceccesecceeees 


Bill of Exceptions. 


If the bill of exceptions in a cause has been quashed, 
questions, the decision of which necessarily call for an 


234 


273 


301 


304 


321 


346 


361 
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Review—continued. 


27. 


28. 


29, 


examination of the evidence, can not be considered. Me- 
Graw v. Chicago, R. T. & PLR. CO... ccc ccc ccc ccc eeee vee BOT 


An assignment of error that the verdict is contrary to an 
instruction, if not presented by the motion for a new trial, 

is not available on error to this court. Palmer v. First 
Bank Of Cly8ses...cccccccccccccsscceceens Ns dareraiaielevaiareiersre 8005 wee 412 

Failure to Object. 

Alleged errors in the admission of testimony can not pre- 
vail if, during the trial, there was no objection made to 
the introduction of said testimony. Idem. 


Assignments. 
An assignment of error of the trial court in refusing to 
strike out testimony should specifically designate the por- 
tion of the record te which it is sought to challenge atten- 


_ tion. Idem. 


30, 


31. 


32. 


33. 


34, 


Parol Testimony as to Writien Instruments. 
Where one party gives oral testimony in detail as to the 
contents of a Jetter, it is not prejudicial error when the 
other party gives like testimony. Idem. 
Parties. 
A judgment can not be reviewed by one not a party 
thereto, or who is not affected thereby. Pennsylvania Co. 
w. Kennard Glass & Paint C0. ..ccccccccecdecsececcceceeccees 435 
Instructions. 
Neither the giving of a technically erroneous instruction 
nor the refusal of one technically correct will reverse a 
judgment, where the error is not prejudicial. Idem. 
In reviewing a judgment rendered on a verdict, given in 
obedience to a peremptory instruction, it is the duty of 
the reviewing court to assume the existence of every 
material fact which the evidence of the complaining party 
establishes or tends to prove. Paton v. State............ 460 


Former Hearing. 
The points of law decided on a former appeal ordinarily 
can not be reviewed on @ subsequent appeal. Home Fire 


Ins. Co. 0. JONANSEn. ...ccccccrsccceserscrccccccececccceevess G49 
Nebraska Savings & Exchange Bank v. Brewster... ..ccereeee+ 535 


Todd v. Houghton. ..ccccccccccscccccssvsssccecescssevoseceess Ooh 


35. Sufficient evidence. Chicago, B. d Q. R. Co. v. First Nat. 


36. 


Bank Of OMANG......0ccccccccsercccces veces cecentenceseesens 348 
Nebraska Savings & Exchanye Bank v. Brewster... ..sceceeess 535 


Todd V. HOUghtOn....ccccreccerrccccccresscccccceessevesccess 533 

Thompson V. LARUC.....seccccseccccvccsseccccccccscssscevces Olt 
Misconduct of Counsel. 

Comment by counsel on anything outside the record is 

not a watter for review, if made in reply to opposing 

counsel. Nebraska Savings & Exchange Bank v. Brewster.... 535 
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Review—continued. 


37. 


38. 


39. 


40. 


41. 


42. 


43. 


44, 


45. 


46, 


47. 


48. 


49. 


Questions raised for the first time in this court will not 
be examined. Bankers Life Ins. Co. v. Robvins.......00cee0 
Miller v. Neely. .cccececseees Pere NR ee ree ee 


Assigninent. 
Errors not assigned in the petition in error will not be 
reviewed. Schlageck v, Widhalm......cceeeee sheueAsbera ea jarctry sae 


Sufficiency of Pleading. Transcript. 
An assignment of error predicated upon the insufficiency 
of a petition will not be considered upon review, unless a 
copy of the proceeding is included in the transcript. West- 
ern Seed & Irrigation Co. v. Morton....... Se telaleiers obiertie daverets ss 


An assignment of error directed against a group of in- 
structions will be considered no further than to ascertain 
that one of the instructions complained of, was properly 
given. World Mutual Bencfit Ass'n v. Worthing.........eeeee 
An assignment of error that the district court erred in 
refusing to admit the evidence of a certain witness will 
be overruled, if the record shows that a portion of the evi- 
dence. was omitted. Idem. 

An instruction to the effect that a waiver of provisions 
contained in a written instrument must be proved by evi- 
dence which is clear and unequivocal, is erroneous. Afc- 
Cord-Brady Co. v. Moneyhan......0-+e00- 3G. Odie erase ate 86-eie sxe sie 

Error in Computation. 

Where a decree brought here for review is found to be 
erroneously computed, the mistake will be corrected here, 
or the cause will be remanded with directions to the trial 


court to render the proper judgment. Leavitt v. Bell..... ¢ 


On the hearing of a motion to dissolve an attachment, 
error can not be predicated on the admission of improper 
evidence. Merrifield v. Farmers Nat. Bank...... secerensese 
In reviewing the ruling of a trial court on a motion to dis- 
solve an attachment, this court will not reverse the decis- 
ion, unless it is against the clear weight of the evidence, 


Idem. 
Assignment. 


A joint assignment in a petition in error made by two or 
more persons, which is not well taken as to all, will be 
overruled as to all. Moseman v. State. ...ccececereceseeeeees 
Errors which have not been specifically assigned will not 
be considered. Baer v. State. ..ssccrecccsecsececces vee eeeee 
Error can not be predicated upon an instruction in regard 
to the computation of interest, unless exception is taken 
at the time. Elkhorn Vailey Lodge v. Hudson..... wivre goes eine, 8 
A motion for a new trial is not essential to a review of a 
decision of the district court affirming a cause taken to 
that court by proceedings in error. Biart v. Myers........ 


170 
539 


541 


579 


593 


602 
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Review—concluded. 
Cross-Assignments. New Parties. 

50. When a defendant in error has filed a cross-assignment 
of errors without bringing in new parties, he is thereby 
precluded from urging the dismissal of the petition in 
error of his adversary, on the ground of defect of parties. 
Idem. ; 

Afiseonduct of Counsel, 

51. Where there is reason to believe that the jury may have 
been influenced in any degree in favor of the prevailing 
party by the misconduct of his counsel in arguing the 
cause, the verdict should be set aside, and a new trial 
awarded; otherwise, where it is not prejudicial. Ashland 
Land & Live-Stock Co. v. MAY. .... csc cece eens sete eeeeee aeieieecs 

52. If the trial court has reached a correct conclusion, its judg- 
ment will not be disturbed, notwithstanding its reasons 
stated may be faulty. State v. Dickinson. ....scececeeeeers 

53. Proper meaning of “appeal.” Afauck v. Brown. ......ereeee . 

54. Misleading instructions, foreign to the issue, are prejudi- 
Cial error, Alfrce V. GTAPE.. ci cer ecco enncee cen eeeereeescetes 

55. One not prejudiced by a judgment can not obtain a review 
thereof. Sturtevant v. BONN... .ccececerceeeees wteaislereia-a- Sie 

Right of Action. See Bonp, 4. TIM. 

A passenger on a railroad train has a right of action for 
personal injuries, unless the same are caused by his own 
eriminal negligence, or by his violation of an express rule 
of the carrier, of which he had notice. Chicago, R. I. & P. 
BR. CO. V. ZErMECKE. . 6. ccc ccewceercaeees Gaeie ie cees sececcoees 
Chicago, R. I. & P. R. R. Co. 0. Haton.......006+ sc cccceessace 


Right of Parties. See GARNISHMENT, 4. INVENTORY. 

Risks of Employment. See INFANTS, 1. MAsTER AND SERVANT, 6. 
Road Tax. See TAXaTION, 1-5. 

Rules of Trial Court. See JUDICIAL COGNIZANCE, 


Sale. 
Corporate Property. 

of corporate property and disposition of proceeds, 
distinct acts. German Nat. Bank of Hastings v. First Nat. 
Bank Of Hastings....ccccceccccveccccece weial Oa atienate'e Siete anaceenel gras 

2, A married woman who joined with her husband in a con- 
tract of sale has by her acts acquiesced in the payment 
of the consideration to him. Downing v. Lewis...crcecsees 


1. 


Fraud, Rescission. 

3. A vendor of property who was induced to deliver posses- 
sion thereof to the vendee by or through the fraudulent 
representations of the latter may, at his election, ratify 
the sale and recover the consideration, by action on the 


58 


689 
698 


38 
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Sale—concluded. ; 
contract or the account, or may rescind the contract, and 


reclaim the article or articles sold. But he shall not pur- 
sue both remedies. First Nat. Bank of Chadron v. Tootle.... 


4, Where personal property is in possession of the buyer at 
the time of the sale, and no other place of delivery is speci- 
fied, no formal delivery is necessary to maintain an action 
for the purchase price. Hayden v. Frederickson.......e.0.- 
See, also, INVENTORY. 


5. A stipulation in a conditional sale of merchandise, against 
depleting the stock while any portion of the purchase 
money remains unpaid, does not authorize the vendee to 
purchase new goods on the credit of the vendor. Richard- 
son Drug Co. v. Raymond Bros....cccesecescavcencccescccecs 


6. Private . See CHATTEL MORTGAGE, 6, 
7. Partition . See REMEDY. 
Judicial, 


8. The appraisement of property for judicial sales, as being 
too low, can be assailed only for fraud. Omaha Loan & 
Trust Co. v. Fitzpatrick. ..ccccccccccvcccccccccsceaneeveeaaer? 

9. Conditional . See Baker v, Priche......sccecceccceere 


Future Delivery. 
10. A valid contract of sale for future delivery of a thing not 
in the possession of the seller, may be enforced. Rogers v. 


MArriOtt cccccccccccccccccccerscscceesatsereserecseeseeeseee 


School. See ScHoon Disrrict. 


School District. See ConTRACT, 1. MANDAMUS, 2. 
Schoolhouse. Special Meeting. 

A school district which does not own a schoolhouse may, 
at a special meeting duly called, select a building in which 
to hold school, and direct its board to lease the building 
selected. Krull v. State..... sc ceenecceence so cnevccscresennce 


Schoolhouse. See Scnoot District. 

Scope of Employment. See MasTerR AND SERVANT, 1. NEGLI- 
GENCE, 1. 

Seal. See LIEn, 3. 

Service. See SUMMONS. 


Service. 

After service of summons, in a personal action in the 
county where commenced, upon a party who by the plead- 
ing filed is a real defendant, summons may properly be 
issued to any other county of the state for service upon 
other defendants. McCormick Harvesting Machine Co. vt. 


Cummins ..... os wdveie 10-08 'e dleidie e649, ace aie. dlavasaieceleleleceta erases oc. svesel’ : 


Special Finding. See JupeMENT, 15. REVIEW, 1. 


44 


141 


157 
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597 


759 
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Special Legislation. See ConstTiruTionaL Law, 2, 10, 11, 12. 


STATUTES, 3. 


- State and State Officers. See Bonn. 


1. 


~ 


11. 


Governor. 


The governor is a part of the law-making power. Wels 
DV. ASRICY ccccecacccccccrcccccrcsasercerssscsstsesses setae aeiete 


No officer can so act as to ratify an unconstitutional act. 
State v. HOME INS. CO.ceccccrccrccccccrsensecseccccseeseee ss 


Treasurer. 
An appropriation authorizing the state treasurer to reim- 
burse the sinking fund from the general fund is a mandate 
to make an entry in his book of such transfer. But such act 
does not authorize the issuance of a warrant evidencing a 
debit to him as an individual; and, being a trustee, he has 
no salable interest in such warrant. State v. Omaha Nat. 


BORG e wsia dvin's 6 Gia a's oie did a 055 4 6 05.86 Cle 0b We bow OAs Bee Nes baa ee Ss 


The state treasurer is without authority to pay any part 
of the public money to one claiming to be the owner, by 
purchase of a warrant drawn on the general fund “to 
reimburse the sinking fund.” Idem. 


Auditor. 


. The payment of fees to the auditor and their reception 


by him are absolutely prohibited by statute and a former 
decision by this court. State v. Home Ins. C0......cesecene 


. Money paid to the auditor as fees does not belong to the 


state. Idem. 


An insurance company, having the benefit of the certificate 
issued by the auditor, owes the state for the same, not- 
withstanding the amount of such fees has been paid to 
the auditor. Idem. 


An auditor who collects fees which the constitution for- 
bids him to take, does not act as the agent of the state. 
Idem. 


. A suit commenced through a misconception of the law does 


not bind the state under the doctrine of election of reme- 
dies. Idem. 


A state can only act through its officers; and they can 
only act as authorized and empowered by law. Idem. 


The act of 1887 (Session Laws, ch. 60), creating the board 
of transportation and defining its powers, is not in con- 
flict with sec. 26, art. 5, of the constitution, which forbids 
the legislature to create any executive state office, nor is 
it in conflict with sec. 2, art. 5, of the constitution, which 
declares that no executive state officer shall be eligible to 


51 


494 


524 


483 


524 


any other state office. Nebraska Telephone Co. v. Cornell.... 737 
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State 


INDEX. 


Warrants. See TROVER, 12. 


Whether the recitals on the face of a state warrant im- 


pute notice to a person handling the same, is a ques- 
tion for the jury. State v. Omaha Nat. Bank....ccccceseees 


Statute of Frauds. 


1. 


4, 


A contract for the sale of lands is void unless the contract, 
or some note or memorandum thereof, is in writing, signed 
by the owner, or his agent authorized in writing. Soward v. 
Moss 


. Case reported in 54 Nebr., 548 affirmed. Home Fire Ins. Co. 


V. TONANSEN Lo ccvecccccccvccccceccccccance itetece eres eeve. 8 ie 


. Where a promise to answer for the debt of another is an 


independent contract, founded upon a consideration be- 
tween the parties, it is not within the statute of frauds. 
Swayne v. Hill. .cccccccccccccccecccccees Safa tejaio sei ase, 818 oie ergs v6 
Former hearing sustained. Chicago, B. d Q. R. Co. v. First 
Nat. Bank of OMAHA. .....ccccccreccccccvesccevcvaes 


Statute of Limitations. 


1. 


4. 


Amended Pleadings. 
does not run against an amended pleading wherein 
the amendment consists in setting forth a more complete 
statement of the original cause of action. Norfolk Beet- 
Sugar C0. v1. Hight. .cccccccccccccccscceccnccscvccvcsseeceees 


Revivor of Judgment. 


. The general law as to limitation of actions, does not. 


apply to proceedings to revive dormant judgments. Bank- 
ers Life Ins. Co. v. Robbins..... Bs obGiS ates oinvesWie, 4 'elae ayers Wiela.e eieieere 


Revivor of Action. 


. The limitation as to the time within which steps must be 


taken to revive an action in the name of representatives 
of a deceased person does not apply to the revival of dor- 
mant judgments. Idem. 

Time. 
The statute of limitations begins to run against the as- 
signee of a judgment in favor of the state, from the 
time of the assignment. Predohl v. O'Sullivan..... cesses 


Waiver. 


. The defense of the statue of limitations is waived if not 


pleaded. McCormick Harvesting Machine Co. v. Cummins.... 


Letter. Renewal of Right of Action. 


A letter in which a surety on a note states to the payee 


that he is informed that the note, describing it, is not 
paid, and asks the payee to collect the money due upon 
it, and declares that he “will not longer be held good for 
the note,” in case it be not promptly collected, is a suffi- 
cient acknowledgment of the indebtedness to arrest the 
running of the statute of limitations. Harms v. Freytag... 


483 


71 
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Statute of Limitations—concluded. 
Foreclosure. 
%. This court can not review a decree of foreclosure when the 
Same was rendered more than two years prior to the per- 
fecting of the appeal. Coe v. Parrotte..c.cccccececeeeees 701 


Statutes. See ConsTITUTIONAL LAw. EvIDENCE, 10, 30, 41. Srat- 
UTE OF LIMITATIONS. 
1. , uniformity of operation. State v. Farmers & Merchants 
Irrigation Co. ......6.. Case LOnsh saat cent o% seus dew ee aes een, UL 


2. The enrolled bill, authenticated by the proper officers of 
the house, approved by the governor and filed with the 
secretary of state, together with the journals of the house 
and senate are the official records of the proceedings of 
the legislature relative to the enactment of a law; and 
they are the only competent evidence in a controversy 
with regard to the due passage of a bill, or in respect to 
alleged materia! errors in its substance. Staite v. Abbott.. 106 


3. A law which is genera! and uniform throughout the state, 
operating alike upon all persons and localities of a class, 
is not objectionable as wanting uniformity of operation, 
or as being in the nature of special legislation. State v. 
Farmers & Merchants Irrigation CO... ..cceccecetew cree eneees 1 


4. The so-called “Maximum Rate Law” of 1893, or so much 
thereof as enacted the schedule of rates, was declared un- 
constitutional under the then existing conditions, by the 
supreme court of the United States. The schedule carried 
with it section 6 of the act. Pacific Hapress Co. v. Cornell... 364 


5. The act of 1897 (Session Laws, p. 303, ch. 56) is not amend- 
atory of the act of 1887. Idem. 


6. Chapter 14, Session Laws of 1885, is void as amendatory 
legislation not covered by the title of the original act. 
Webster v. City Of Hastings.cccccccccccccccccccccccccsscecs 563 


7. A statute requiring notice to be given to a city of the 
time, place and cause of a personal injury, should receive 
a liberal construction. City of Lincoln v. Pirner.......... 6384 


8. The provisions of sec. 4, art. 1, ch. 89, Comp. Stats., relat- 
ing to drainage of swamp lands, must be strictly com- 
plied with. Casey v. County of Burt.ccccccccccccecvcccces 624 


Saving Clause. 
9. In the absence of a saving clause, the repeal of a statute 
will not effect a pending action founded thereon. Thomp- 
son v. West..... Oe ete eces scarce eeteeereecs cette cece tee eccns 67? 


A statute making carriers liable for injuries to passen- 
gers, in the absence of negligence, is within the police 
power of the state. Ohicago, R. I. & P. R. @o. v. Zernecke.. 689 
Chicago, R. I. & P. KR. Co. v. Haton........65. a eiaieiassce ele reise 698 


11. No conflict of . See 4th syllabus. Chieago, R. L. & P. 
R. 00. 0. Zerneck€. cc csc cscsvesscccvccses ee ee er ees 689 
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Statutes—concluded. 
Lord Campbells Act. 

12. Under ch. 21, Comp. Stats. [taken from English Statute 9 
and 10 Vic., 1846], a right of action for personal injuries 
is given to the widow and next of kin of the deceased, 
where the injured person could have maintained an action 
had he survived. Idem. 

/ In Pari Materia. 

13. All statutes in pari materia must be taken together and 
construed as though they were one enactment. Idem. 


Statutes, Invalid Portions. See ConsrirurionaL Law, 2-4, 


Stockholder. 


may maintain action for accounting and contribution. 
See CONTRIBUTION. 


Strangers to Record. See Res ADJUDICATA, 3. 
Subsequently Acquired Property. See Marriep Woman, 6. 


Subsequent Purchase. See JUDGMENT, 12. LIEN 
1. Where a judgment debtor purchases and subsequently 
sells certain real estate after the rendition of the judg- 
ment against him, his vendee, taking the property with 
actual or constructive notice, holds it charged with the 
judgment lien. Lessert v. Sicberling....cceceeserenesacseees 809 


2. Permanent improvements erected upon such property 
which partake of the character of realty, whether con- 
structed by the judgment debtor or his grantees, are 
bound for the satisfaction of the judgment lien. Idem. 


Summons. Sce SERVICE. 
1. A summons in which an erroreous return day is inserted 


is irregular, but not void. Ley v. Pilyer.........-.0... wee. 561 
2. In such a case, the remedy is a motion to quash the writ. 
Idem. 


Indorsement. Deficiency Judgment. 
3. In a foreclosure of mortgage it is not necessary, for the 
recovery of a deficiency judgment, to indorse upon the 
summons the amount of plaintiff's claim. Orcutt v. Pols- 


TOY sorcccecces CECE T eR TT ee Teese eee enepereccccecencscces BUD 
4. A summons served constructively on a resident of the 

state, who has neither absconded nor concealed himself 

with intent to defraud creditors, or to avoid the service 

of process, does not confer jurisdiction over the person of 

the defendant, nor justify the rendition of a judgment 

condemning his property. Wood Harvester Co. v. Dobry... 590 
5. The summons issued by a county court for service upon 

a defendant resident in a county other than the one in 

which the action is commenced, may properly be directed 

to the sheriff or any constable of that county. McCormick 

Harvesting Machine Co. v. CUMMINS... ccc ereccceececcceccees . 330 
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Summons—concluded. 


6. The summons so issued is not void, because the names of 
all the defendants in the action do not appear therein. 
Idem, 


Sunday. See LecaL Hotmay. 


Surety. 
Liability of . See REPLEVIN, 6. TROVER, 7%. 
Taxation. CONSTITUTIONAL Law, 9-12. 


Road. 

1. By sec. 77, art. 1, ch. 77, Comp. Stats., 1899, the power con- 
ferred on the board of county commissioners to levy a 
road tax is limited to the levy of such tax for county pur- 
poses, Libby v. State....... cena esccceeseecweneees bec het eh oe 


2. The money raised by the levy of such tax for county pur- 
poses belongs to the county road fund, to be expended 
under the direction of the county authorities, unless 
otherwise provided by statute. Idem. 


3. Sec. 84, art. 1, ch. 14, Comp. Stats., 1899, which provides that 
the county treasurer “shall pay over, on demand, to the 
treasurer of any city or village, all money received by him 
arising from taxes levied belonging to such city or vil- 
lage,” is not applicable to moneys arising from the levy of 
road tax on property situate within the corporate limits 
of such city or village. Idem. a 

4. Incorporated municipalities are road districts within the 
meaning of section 76 of the road law (Compiled Statutes, 
1899, ch. 78), and as such are, except where otherwise pro- 
vided, entitled to one-half the moneys arising from the 
road tax levied by the county commissioners upon the 
property situate within their limits. Idem. 

5. Where it appears that a city of the second class, having 
less than five thousand inhabitants, has received from 
the treasurer of the county one-half the moneys collected 
on the county levy of the road tax on property situate 
within the limits of such city, an action of mandamus will 
not lie, on the relation of such city, to compel such county 
treasurer to pay over the remainder of the moucys so col- 
lected. Idem. 

Property Used for Religious Purposes. 

6. Property used directly, immediately and exclusively for 

religious purposes is exempt from taxation, without re- 

gard to the question of absolute ownership. Scott v. Soci- 
ety of Russian Israclites......... fe Sscaves are Sin elatesaceece saena/e aenavs 
Interest. Lien. 

Interest due on delinquent taxes constitutes part of lien. 

Leavitt v. Bell..ccecsccess wade ever scarce’ Ssidind eehaSeneeets 

8. A tax levied under void proceedings is unenforceable. 
Casey v. County Of Burt...cccecrererccrcteneenenetenereecas 


2 


264 


571 
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Telephone. See BoAnp oF TRANSPORTATION. 
Tender. 
In Court. 

1, Bringing money into court is the act of depositing money 
in the hands of the proper officer of the court for the 
purpose of satisfying a debt or duty. Dirks v. Juel....... 

2. The clerk of the court is the proper custodian of money 
paid into court pursuant to an order or judgment. Idem. 

3. Money paid to the clerk of the district court by referees 
in partition proceedings, in obedience to an order direct- 
ing the money to be brought into court, is received by 
such clerk in his official capacity. Idem. 


Testimony, False. See PERJURY. WITNESS, 1. 


Time. See APPEAL, 5. STATUTE OF LIMITATIONS. 

The time of a stipulation was fixed by its terms at two 
years. In this action, commenced prior to the expiration 
of the full time, there could be no recovery of damages for 
breaches of the agreement which occurred subsequent to 
the institution of the suit. Wittenberg v. Mollyneaua...... 


“Title. See ADVERSE PossEssIonN. EvIpENCE, 2. 
Transcript. Sce APPEAL, 1. JURISDICTION, 4. Motion, 6. 
Transfer. See BANK CHECK. 


Trial. 
A party must, in preparing for trial, proceed on the assump- 
tion that his adversary will produce evidence to support 
his contention. Barr v. POSt..cccccsccccscceccccverccevecs 


Trover. 
Sale of Pledge. 


1. A sale of a pledge by a pledgee without notice to the 
pledgor to redeem, in the absence of stipulation for such 
a sale, constitutes its conversion. Woodworth v. Hascall.. 
See also, DAMAGES. 

Lienor’s Right Against Owner. 

2. A lienor in possession may maintain an action for con- 
version of chattels against the owner who has wrong- 
fully dispossessed him. Beebe v. LAMMCr......se+seereeeee 

Assignee for Benefit of Orcditors. 

3. An assignee, for the benefit of creditors, to whom posses- 
sion of the trust property has been delivered, may main- 
tain an action for conversion against one who wrongfully 
seizes such property. Miller v. Waite...sssccecseseserevens 


4. Such right is not divested by the mere failure to file the 


- deed of assignment for record. within twenty-four hours 
after its delivery. Ident. 
‘Trust Fund. 
5. A trustee who deposits trust funds in a bank to his private 


203 


361 


124 


319 
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Trover—concluded. 


10. 


11. 


12. 


13. 


14, 


account is, in the absence of special authority so to do, 
guilty of conversion. Dirks v. Juel....... See ron 


Remedy. 


. In case a trustee has converted trust funds, the cestui que 


trust may either pursue the fund or sue for the conversion. 


Idem, 
Surety. Liability. 


. The surety upon the bond of a clerk of the district court 


is liable for the tortuous act of his principal in conversion 
of the trust funds. Idem. 
Tort-Feasors Jointly and Severally Liable 


. Where two or more persons have converted the property 


of another, the latter may sue them, either jointly or sev- 

erally, as he may elect; and a court of equity will not 

require the injured party to pursue one of the wrong- 

doers rather than another. Paxton v. State..... eisle diene e ase 
Definition. 


. Every act of dominion over property, without the owner’s 


authority, is a conversion. State v. Omaha Nat. Bank..... 
Subject. 

may be maintained for every species of personal 
property which is the subject of private ownership. Idem. 

Money. Negotiable Paper. : 
does not lie to recover money or negotiable in- 
struments in the hands of a bona fide holder. Idem. 

State Warrant. 

The purchase of a state warrant by the state treasurer 
(as an individual) with public money, from a person claim- 
ing to be the owner, is conversion. Idem. 


The receiving of such money by a person who knows to 
whom the money or negotiable paper belongs, is likewise 
a conversion. Iden. 
Bailee, 

A bailee who fails, or refuses, to surrender trust property 
to the owner in accordance with the express or implied 
terms of the bailment is liable in an action for conversion, 
unless he can show a prior lawful seizure of the property 
under judicial process against the owner, or some other 
legal and valid excuse. Wood Harvester Co. v. Dobry..... : 


Trusts. 
A trustee of an express trust is entitled to enforce the same, 


for the beneficiary, according to the terms thereof. 
German Nat. Bank of Hastings v. First Nat. Bank of Hast- 


INGS .oreee Sb 'se Osis eeWi new see Cnr eh eres Seber e Nie eis a aieideiase eae 


Ultra Vires. See CorpPorRaTION, 4. PLEADING, 27. 
1. A religious corporation has no power to acquire or hold 


property for the purpose: of speculation. Thompson wv. 
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Ultra Vires—concluded. 
Canvassing Board. 


2. A county canvassing board has no authority to find and 
declare the total vote polled at an election; and a finding 
in that respect made by it, will be rejected as surplusage. 
State v. Clark. .ccccccsceccccccccecvcccccevesccccsccsesucecs 


Undertaking. See APPrat, 4, 5. 


Usury. 

1. The defense of usury is personal to the borrower, his 
sureties and privies. It is not available to the purchaser 
of an equity of redemption. Building & Loan Ass’n of 
Dakota t. WAUKCr... cece cece cece ceerceee oe vcesececeee ooeeene 


2. A foreign building and loan association is subject to the 
penalties of the statute against usury. Interstate Savings 
& Loan Ass'n v,. Strine....... giadininseieriewie’s aia eed Sie eiereaialsierernia aie 
Building & Loan Ass'n of Dakota v. Bilan.......0.0.000+ eked 


3. The defense of usury is of no avail to a purchaser of 
the equity of redemption, who has assumed and agreed 
to pay the mortgage debt. Building & Loan Ass'n of Dakota 


VD. Bilan coccccvecceccccccnccsrecceccssccccceeesesseeessneees 


Vacation. ; 
——- of judgment. See JuDGMENT, 2, PERJURY. 


Variance. 
Variances between allegation and proof which are imma- 
terial or are not prejudicial, do not call for a reversal of 
a judgment. Knight v. Finney...ccsccsoccccscvccccnccsevecs 


Vendor. See STATUTE oF FRAUDS. 


Verdict. See Finpines. JUDGMENT, 15. 


Upon Two Pleas. 

1. Where, of two pleas in an answer, one is sufficient and 
the other is not, a verdict for the defendant will be sus- 
tained, if there is sufficient evidence in the record to sus- 
tain it under the plea held to be good. Van Housen v. 


Brochl cccccccccccccvcsserecccccccccccsstessssceseseesssesaes 


Replevin. 

2. Where a verdict in replevin is for the defendant as to 
a portion of property, the omission to describe therein 
the portion which the defendant is entitled to have re- 
turned, is error without prejudice, when it is disclosed 
that all the property seized under the replevin writ has 
been destroyed by fire. Richardson Drug Co. v. Teasdall... 


in replevin. See REPLEVIN, 1, 11. 

not) sustained by evidence. See MaAsTER AND 
SERvantT, 7. 

‘ Description in Petition Made Part. 

5. A verdict which refers to a description of real estate in 
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Verdict—concluded. 
the plaintiff’s petition, and makes such description a part 
of the verdict is not for that reason defective. Cervera 
Dae TRU SCON: 26:0 ois wie 0:66 0'eieraleie dss 006 0:0 b06 Wie Sialb'e wd eee eee es 


Form. 

6. Objections to the form of a verdict must be made at the 
time of its rendition to be available in the appellate court. 
Idem. 

Directing. 

7% Where the evidence is neither conflicting nor contradict- 
ory, and but one conclusion can be reached, it is proper 
to direct a verdict. Roger8 v. Marriott..cccccescccccceces 


Verification. See JURISDICTION, 3. RECEIVER, 1. 


Voluntary Assignment. Sec PARTNERSHIP PROPERTY. 

A chattel mortgage given by a debtor to several creditors, 
who by the terms of the instrument are to prorate in the 
proceeds of the mortgaged property, is not a voluntary 
assignment under the statute. Skinner v. First Nat. Bank.. 


Wagering Contract. 

The true test of a wagering contract of sale as being against 
public policy, is: was there in the minds of either party 
to the transaction an intention in good faith to secure 
an actual transfer and delivery of the thing to be sold. 
ROGCrs V. MATION. ccc cece erect acne eneresenenccerencecenees 


Waiver. See APPRAISEMENT, 2. BonD, 23. INVENTORY. STATUTE 
or LIMITATIONS, 5, 

of verification. See RECEIVER, 1. 

2. of notice. See RECEIVER, 2. 


Motion to Elect. 

3. Where an amended answer presents inconsistent defenses, 
the appropriate remedy is to require defendant to elect 
upon which defense he will proceed. If there be no mo- 
tion to require an election, the objection that inconsistent 
defenses are presented will be waived. Dunn v. Bozarth.. 

4. A trial upon the merits is a waiver of a defect of parties. 
Bower VY. CASSIS. cc cccccvccccccecncunenensenncencccevssceees 

5. Points not argued in this court will be deemed to be 
waived. Mandell v. Weldin..ccccccccvcsccscccvccecccccseces 


Warning of Danger. See INFANTS, 2. 
Will. 

A will executed by a single woman is revoked by her sub- 
sequent marriage at least to the extent it would operate 
to exclude her husband from his right as tenant by cur- 
tesy. Vandeveer v. Higgin8.....scccscccsrecccecsceeecrccecs 


Withdrawal of Issue. See INSTRUCTIONS, 3. 
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Witness. See EvmENcE. 


1. 


Impeachment. 
A witness may be impeached by showing that he made 
statements out of court contrary to those made in court, 
in regard to some matters relevant to the issue. Zim- 
merman v, Kearney County Banke. ...ccccccccccccsccsccceves . 
Unless made by a party of record, against his interest, 
such declarations are not substantive evidence. Jdem. 
Such declarations are received to aid the court or the jury 
in estimating the character and credibility of the witness. 
Idem. : 
To lay the foundation for such testimony of the witness 
his attention should be directed, with reasonable cer- 
tainty, to the time, place and circumstances of making 
the declarations, so that he may refresh his recollection 
and reconcile, if he can, his declarations with his evidence. 
Idem, 
Questions propounded to a witness must not assume the 
existence of a fact not proven in the cause. Bennett v. 
MCDONAIG ..ccccccvvccccvcccecncccccceresss cc ceeresensenes ie 


Words and Phrases. 


1. 


10. 
11. 
12. 


“Appeal.” Mauck v. Brow. ..ccccecscccrssccccccccesererenes 
“Bringing money into court.” Dierks v. Juel..... tists Sat re 
“Character” of certain liens. Oreutt v. Polsicy.........e0- 
“Wixtures.” Oliver v. Lansing...... Seca adeters esha Gio eie: ose 
“Head of family.” Chamberlain Banking House v. Zutavern.. 


. “Manner.” Bankers Life Ins. Co. v. RODvINS.....0...cee eee , 


“Negligence.” McGraw v. Chicago, R. I. & P. R. Co......... 
“Order.” State v. Murdock.......++- sidiaiew woe ois Sian ed SS 8 oe 
“Road districts.” Libby 0. State... .cecceececccscesccccccers 
“Sureties.” Gyyer V. COUTENEY...ccracccceccccerccccescoecce 
“Vacated road.” Krueger v. Jenkins..... Sais Caiee Ne eieisae eet 
“Wagering contract.” Rogers v. Marrivtt...cccessesseccrees 


Written Instrument. See EVIDENCE, 8. 


23 


234 


382 
353 
575 
219 
623 
170 
397 
521 
264 
555 
641 
759 


